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NoBTH  AND  South  Eolung  Stock  Co.  v.  People  ex  eel. 

ScHAEFEE,  State's  Attorney. 

(Supreme  Court  of  Illinois,  October  27,  1893.) 

1.  Corporations.  Quo  warranto.  Admission  of  corporate  existence. 
Filing  an  information  in  quo  warranto  against  a  corporation  by  its  corpo- 
rate name  is  an  admission  that  it  has  been  legally  incorporated. 

2.  Forfeiture  of  charter.  Effect  of  officers  and  stockholders 
beino  non-residents.  Residents  of  Missouri  organized  a  corporation  under 
the  laws  of  Illinois.  Its  property  was  in  Illinois  and  part  of  its  business  was 
transacted  there.  It  had  an  office  in  Illinois,  where  all  official  meetings  of  the 
stockholders  and  directors  were  held.  It  also  had  an  office  in  Missouri,  where 
part  of  its  business  was  transacted.  All  its  officers,  directors  and  stockhold- 
ers had  always  been  residents  of  the  latter  state.  Held,  there  was  nothing  in 
these  facts  which  constituted  a  ground  for  forfeiture  of  its  charter. 

3.  Failure  to  keep  its  books  in  the  state  in  violation  of  statute. 
A  technical  violation  by  a  corporation  of  the  Revised  Statutes,  chapter  82, 
section  13,  which  requires  the  directors  "to  cause  to  be  kept  at  its  principal 
office  or  place  of  business  in  this  state  correct  books  of  account  of  all  its  busi- 
ness," is  not  cause  for  forfeiture  of  corporate  franchises,  where  the  books  are 
kept  just  across  the  state  line  from  the  corporation's  Elinois  office,  and  are 
brought  to  that  office  whenever  demanded  by  any  stockholder,  or  other  person 
entitled  to  inspect  them,  since  a  substantial  compliance  with  the  statute  is 
sufficient. 

4.  Other  orounds  of  forfeiture.  The  facts  that  a  corporation  has  no 
sign  at  its  office,  and  that  it  has  not  had  its  property  listed  for  taxation,  are 
not  grounds  for  forfeiting  its  charter.  Nor  are  they  material  as  giving  color 
or  significance  to  the  other  facts  considered. 

THIS  was  an  information  in  the   nature  of  a  quo  warranto 
brought  by  the  people  of  the  state  of  Illinois,  on  the  relation 
of  the  state's  attorney  of  St.  Clair  county,  in  the  City  Court  of 

vol.  IX. —  1 


2  NOKTH  AND  SorTH  RoLLllfiG^  StoCK  Co.  T.  ScHAEFEB. 
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•  •• 

East  St.  Louis,  against  the -Nilrtli  and  South  Rolling  Stock  Com- 
pany. A  petition  for.  lefty e  to  file  the  information  having  been 
granted,  an  informatipji  was  filed,  the  substantial  portions  of 
which  are  as  follows*^  "  M.  W,  Schaefer,  state's  attorney  in  and 
for  said  conaty,  who  sues  for  the  people  of  the  state  of  Illinois 
in  this  i)oli4lf, 'comes  into  court  on  this  day,  and  for  the  said  peo- 
ple, BXi^in  the  name  and  by  the  authority  thereof,  gives  the  court 
here  to  understand  and  be  informed  that  the  North  and  South 
.  *.  *  j(i9'li"g  Stock  Company,  for  the  space  of  two  years  last  past,  and 
'•'.more,  in  the  county  and  city  aforesaid,  has  used,  and  still  does 
use,  without  any  warrant,  charter  or  grant,  the  following  liberties, 
privileges  and  francluses,  to  wit,  of  owning,  buying  and  leasing, 
selling  and  operating,  railroad  rolling  stock,  all  of  which  said  lib- 
erties, privileges  and  franchises^  the  said  company,  during  all  the 
time  aforesaid,  upon  the  said  people,  has  usurped  and  still  doth 
usurp,  in  the  county  and  city  aforesaid,  to  the  damage  and  preju- 
dice of  the  people,  and  against  the  peace  and  dignity  of  the 
same.  Whereupon  the  said  state's  attorney,  for  the  said  people, 
and  in  the  name  and  by  the  authority  thereof,  prays  the  consid- 
eration of  the  court  here  in  the  premises,  and  due  process  of  law 
in  this  behalf,  to  make  said  North  and  South  Rolling  Stock  Com- 
pany answer  to  the  said  people  by  what  warrant  it  claims  to  have, 
use  and  employ  the  liberties,  privileges  and  franchises  aforesaid." 
To  this  information  the  defendant  tiled  the  following  plea :  "And 
now,  on  this  day,  comes  the  said  North  and  South  Rolling  Stock 
Company,  by  L.  H.  Ilite,  its  attorney,  and,  having  heard  read  the 
said  information,  for  plea  in  this  behalf,  says  it  is  a  duly  organ- 
ized and  chartered  company,  incorporated  under  the  laws  of  the 
state  of  Illinois,  with  license  and  charter  duly  issued  by  the  sec- 
retary of  state  of  said  state,  authorizing  it  to  carry  on  the  busi- 
ness of  owning,  leasing,  buying,  selling  and  operating  railroad 
rolling  stock,  said  corporation  being  organized  under  and  by  virtue 
of  sections  1  to  28,  inclusive,  of  an  act  entitled  '  An  act  concern- 
ing corporations,'  passed  by  the  legislature  of  Illinois,  approved 
by  the  governor,  and  in  force  July  1,  1872.  And  by  this  war- 
rant the  said  North  and  South  Rolling  Stock  Company  has  used, 
during  all  the  time  mentioned  in  said  information,  and  still 
uses,  the  said  liberties,  privileges  and  franchises  of  own- 
ing, leasing,  buying  and   selling    and    operating    railroad    roll- 
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ing  stock,  as  the  said  North  and  South  Rolling  Stock  Com- 
pany well  might  and  still  may ;  without  this,  that  said  North 
and  South  Rolling  Stock  Company  has  usurped,  or  does  now  usurp, 
the  liberties,  privileges  and  franchises  aforesaid,  or  any  or  either 
of  them,  upon  the  said  people,  as  by  the  said  information  is  above 
supposed.  All  which  matters  the  said  North  and  South  Rolling 
Stock  Company  is  ready  to  verify,"  etc.  "  Wherefore,  it  prays 
judgment,"  etc. 

To  this  plea  the  state's  attorney  filed  two  replications,  as 
follows :  "And  the  said  people  of  the  state  of  Illinois  say  that 
the  plaintiff  ought  not  to  be  barred  from  maintaining  the  said 
information  by  reason  of  anything  alleged  in  said  plea,  because 
the  defendant  has  not  kept,  or  caused  to  be  kept,  at  its  principal 
office  or  j^ace  of  business  in  this  state,  correct  books  of  account 
of  all  its  business,  as  required  by  the  statute  in  such  case  made 
and  provided,  whereby  the  defendant  has  forfeited  its  franchises 
aforesaid.  And  this  the  plaintiff  is  ready  to  verify.  And,  for  a 
further  replication  to  said  plea,  the  plaintiff  says  that  all  the 
stockholders,  directors  and  officers  of  the  defendant  are  now,  and 
always  have  been,  non-residents  of  this  State ;  that  the  defendant 
does  not  now  and  never  has  kept  an  office  or  place  of  business  in 
this  state,  but  has  hitherto  and  does  now  keep  its  office  and  place 
of  business  in  the  city  of  St.  Louis,  state  of  Missouri,  at  which 
the  business  of  defendant  is  transacted ;  that  the  franchise  of  the 
defendant  was  procured  for  the  purpose  of  being  exercised  out- 
side of  this  state,  in  the  manner  aforesaid,  and  without  any 
intention  of  making  the  defendant  a  domestic  corporation,  in  fact 
and  substance,  and  that,  in  truth,  the  defendant  has,  since  its 
organization,  acted,  for  all  practical  purposes,  as  a  foreign  insti- 
tution, and  has  maintained  in  this  state  a  mere  nominal  existence. 
And  this  the  plaintiff  is  ready  to  verify." 

The  following  rejoinder  was  thereupon  filed  by  the  defendant 
to  the  second  or  additional  replication,  but  by  order  of  the  court, 
entered  by  agreement  of  the  parties,  it  was  subsequently  extended 
fio  as  to  apply  to  both  replications :  "And  the  said  defendant,  as 
to  the  additional  replication  of  the  People's,"  etc.,  "  tiled  herein 
November  2,  1891,  says  that  said  plaintiff  ought  not,  by  reason  of 
anything  by  them  in  that  replication  alleged,  to  be  barred  to  have 
or  maintain  their  aforesaid  action  against  it,  the  said  defendant, 
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because  it  says  that  ever  since  the  granting  of  its  said  charter  and 
since  its  organization,  up  to  the  present  time,  it  had  kept  an  office 
in  the  city  of  East  St.  Louis,  in  the  state  of  Illinois,  where  its 
elections  and  stockholders'  meetings  and  meetings  of  its  board 
of  directors  are  regularly  held,  and  where  all  its  records  and 
books  of  accoimts  and  papers  have  been  and  are  produced  for 
the  inspection  of  any  stockholder  or  his  attorney,  or  other  person 
interested,  whenever  requested  by  such  person,  and  that 
the  said  charter  and  its  privileges  were  sought  and  pro- 
cured for  the  purpose  of  being  exercised  in  the  state  of 
Illinois,  and  since  its  organization  all  its  dealings  in  the  matter 
of  handling  and  running  its  rolling  stock  have  been  in  the  hands 
of,  and  with,  the  St.  Louis,  Alton  and  Terre  Haute  Kailroad  Com- 
pany, an  Illinois  corporation,  and  that  the  situs  of  ^pfendant's 
only  property,  its  cars  and  rolling  stock,  has  actually,  all  the  time, 
been,  and  now  is,  in  the  state  of  Illinois ;  that  no  stockholder  or 
other  person  interested,  has  ever  sought  to  obl!ain  any  informa- 
tion, or  to  do  any  legitimate  business,  at  defendant's  said  East  St. 
Louis  office,  and  been  denied  the  privilege  or  right  to  do  so.  And 
this  said  defendant  is  ready  to  verify.  Wherefore,  it  prays  judg- 
ment if  said  plaintiff  ought  to  have  or  maintain  the  aforesaid 
action  thereof  against  said  defendant." 

This  rejoinder  was  traversed,  and  issue  taken  thereon  to  the 
country.  The  cause  was  then  tried  by  the  court,  a  jury  being 
waived  by  stipulation  of  the  parties  ;  and  at  such  trial  the  court 
found  the  issues  in  favor  of  the  people,  and  rendered  judgment 
ousting  the  defendant  from  the  franchises  in  question,  and  pre- 
cluding it  from  exercising  the  same  under  any  right  or  claim 
whatever,  and  the  defendant  was  also  adjudged  to  pay  the  costs 
of  the  prosecution.  From  that  judgment  the  defendant  has  now 
appealed  to  this  court. 

At  the  trial,  the  defendant,  to  maintain  the  issues  on  its  part, 
read  in  evidence  an  agreement  between  Henry  O'Hara,  J.  S. 
Berthold  and  C.  M.  Jennings,  dated  December  1,  1887,  and  by 
which,  after  reciting  that  O'Hara  and  the  firm  of  Berthold  & 
Jennings  were  the  owners  of  certain  railroad  freight  cars,  and 
were  desirous  of  putting  the  same  under  one  management  and 
virtual  ownership,  for  the  purpose  of  avoiding  conflicting  inter- 
ests, and  for  the  better  management  of  the  property,  it  was  agreed 
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by  them  to  form  and  incorporate  themselves  into  a  joint  stock 
company,  under  the  laws  of  the  state  of  Illinois,  by  the  name  and 
style  of  North  and  South  Rolling  Stock  Company,  for  the  pur- 
pose of  owning,  leasing  and  operating  railroad  rolling  stock,  and 
buying  and  selling  the  same,  and  for  any  other  purpose  for  which 
like  companies  are  formed.  And  it  was  further  agreed  that  the 
individuals  named  should  subscribe  equally  to  the  capital  stock 
of  the  proposed  corporation  —  the  amount  of  capital  stock,  the 
number  of  shares,  and  the  par  value  of  the  shares  to  be  agreed 
upon  before  making  application  for  incorporation ;  that  the  affairs 
and  business  of  the  company  should  be  conducted  and  managed  by 
a  board  of  directors  consisting  of  the  stockholders,  who,  for  the  first 
twelve  months,  and  until  their  successors  were  elected,  should  be 
the  three  parties  to  the  agreement ;  that  the  officers  of  the  cor- 
poration should  be  a  president,  vice-president  and  manager,  and 
secretary  and  treasurer,  who  should  comprise  the  board  of  directors, 
as  above  stated ;  that  O'Hara  and  Berthold  &  Jennings  should 
lease  to  the  proposed  corporation  the  railroad  freight  cars  owned  by 
them,  respectively,  and  then  running  on  the  St.  Louis,  Alton  and 
Terre  Haute  railroad  (Belleville  and  Southern  Illinois  division) 
and  connections,  for  the  term  of  fifteen  years,  with  the  privilege 
of  purchase  to  be  specified  in  the  lease ;  that  O'Hara  should 
lease  to  the  corporation  75  stock  cars  and  200  box  cars, 
described  as  bearing  certain  numbers,  and  marked  "  St.  Louis  & 
Cairo  Short  Line  Railroad ; "  that  Berthold  &  Jennings  should 
lease  to  the  corporation  100  refrigerator  cars  and  156  box 
cars  and  58  coal  cars,  all  bearing  certain  numbers,  and  being 
marked  same  as  above.  And  it  was  agreed  that  the  parties  would 
not  be  interested  in  any  manner  in  any  other  rolling  stock  run- 
ning on  the  St.  Louis,  Alton  and  Terre  Haute  railroad  and  con- 
nections, other  than  through  the  proposed  corporation,  during  its 
existence.  The  defendant  also  read  in  evidence  its  certificate  of 
incorporation  and  accompanying  documents,  whereby  it  was  incor- 
porated under  the  provisions  of  the  act  of  the  general  assembly 
of  this  state  entitled  "  An  act  concerning  corporations,"  approved 
April  18,  1872.  Those  documents  consisted  first,  of  a  statement 
signed  and  acknowledged  by  O'Hara  and  Berthold  &  Jennings, 
for  the  purpose  of  forming  a  corporation  under  that  act,  by  the 
name  above  stated,  in  which  it  was  declared  that  the  object 
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for  which  the  corporation  was  formed  was  that  of  "  owning,  leas- 
ing, buying,  selling  and  operating  railroad  rolling  stock ; "  that 
the  capital  stock  of  the  corporation  was  to  be  $300,000,  to  be 
divided  into  3,000  shares  of  $100  each;  that  the  principal 
office  of  the  corporation  would  be  at  East  St.  Louis,  St.  Clair 
county,  111.,  and  the  duration  of  the  corporation  fifty  years.  Also, 
the  report  of  the  commissioners  appointed  to  open  books  of  sub- 
scription to  the  capital  stock  of  the  proposed  corporation,  show- 
ing the  full  amount  of  the  capital  stock  had  been  subscribed,  and 
that  the  above-named  parties  had  each  subscribed  for  1,000 
shares.  Also,  the  final  certificate  of  incorporation  by  the  secre- 
tary of  state,  showing  a  compliance  with  the  statute,  and  declaring 
the  North  and  South  Rolling  Stock  Company  a  legally  organized 
corporation  under  the  laws  of  this  state.  It  was  also  shown  that 
the  certificate  of  incorporation  was  duly  recorded  in  the  office  of 
the  recorder  of  St.  Clair  county,  February  17, 1888.  The  defend- 
ant also  read  in  evidence  an  instrument  dated  February  1, 1888, 
by  which  O'llara  leased  to  the  corporation  76  stock  cars  and 
200  box  cars,  having  the  numbers  and  marks  above  stated, 
with  an  agreement  to  sell  his  interest  in  them  to  the  corporation 
at  any  time  within  ten  years,  at  its  election ;  and  it  was  agreed 
that  all  of  the  rolling  stock  should  remain  on  the  line  of  the  St. 
Louis,  Alton  and  Terre  Haute  railroad  and  its  connections,  and 
retain  their  respective  marks  and  numbers. 

Berthold  was  then  called  as  a  witness,  and  his  testimony  was,  in 
substance,  as  follows:  "I  am  acquainted  with  the  defendant 
corporation.  O'llara,  Jennings  and  I  organized  it.  We  three 
were  the  stockholders.  At  that  time  we  lived  at  St.  Louis,  Mo. 
The  corporation  has  an  office  in  East  St.  Louis.  It  is  in  the  office 
of  T.  L.  Fekete.  We  pay  him  rent.  Our  meetings  are  held  at 
the  office  in  East  St.  Louis.  We  have  never  held  stockholders' 
or  directors'  meetings  elsewhere.  The  property  of  the  company 
consists  of  railroad  rolling  stock.  The  agreement  was  that  the 
property  should  be  placed,  where  it  has  ever  since  remained,  in 
the  hands  of  the  Cairo  Short  Line  Railroad  Company.  That  is 
an  Illinois  corporation.  We  have  our  local  office  for  the  purpose 
of  daily  business  in  St.  Louis.  It  is  at  the  office  of  Berthold  & 
Jennings,  southeast  comer  of  Fourth  and  Chestnut  streets.  That 
office  has  been  there  ever  since  the  organization  of  the  company, 
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and  ever  since  the  principal  office  was  located  at  East  St.  Louis, 
There  was  never  a  request  by  any  person  to  examine  the  books  of 
account  and  papers  at  the  principal  office  in  East  St.  Louis  but 
once.  O'Hara  made  the  demand,  and  they  were  produced  and 
examined  by  him.  They  were  free  to  all  stockholders  in  St. 
Louis  at  any  time.  He  was  a  St.  Louis  stockholder,  and  had  his 
office  right  across  the  street  from  our  St.  Louis  office  and  knew 
where  the  books  were.  After  the  first  election,  O'llara,  Jen- 
nings and  I  continued  to  be  directors.  I  was  president  of  the 
board;  O'Hara,  vice-president;  and  Jennings,  secretary  and 
treasurer.  For  the  last  five  years  the  officers  of  the  corporation 
have  visited  East  St.  Louis,  the  place  of  the  principal  office,  two  or 
three  times  a  week  on  an  average.  On  an  average  the  president  or 
vice-president  or  some  officer  of  the  corporation  has  been  in  East 
St.  Louis  on  an  average  of  two  or  three  times  a  week  on  business 
of  the  company."  On  cross-examination  he  said  :  "  At  the  time 
the  corporation  was  organized,  the  persons  organizing  it,  and  who 
became  stockholders  and  officers,  were  non-residents.  These  per- 
sons all  remained  non-residents  and  are  still  stockholders.  The 
company  never  has  liad  a  stockholder  or  officer  who  was  a  resi- 
dent of  the  state  of  Illinois.  The  capital  stock  is  $300,000,  all 
paid  up.  At  the  time  of  the  organization  each  stockholder  took 
$100,000  of  stock.  The  corporation  was  organized  for  the  pur- 
pose of  leasing,  buying,  selling  and  operating  cars  and  locomo- 
tives. At  that  time  the  individual  corporators  had  a  lot  of  roll- 
ing stock.  All  the  rolling  stock  was  turned  over  by  us,  and  that 
was  considered  as  paying  for  the  stock.  At  that  time  the  head- 
quarters of  the  rolling  stock  was  in  East  St.  Louis,  but  the  stock 
itself  may  have  been  in  Mississippi,  Alabama,  Texas  and  all 
over.  It  was  not  leased  to  any  one  at  the  time,  but  we  put  it  on 
the  roads  and  got  mileage.  After  the  company  was  organized 
it  remained  with  the  St.  Louis,  Alton  and  Terre  Haute  Railroad 
Company,  we  collecting  the  mileage.  The  only  property  of  the 
corporation  that  I  know  of  was  the  rolling  stock  on  the  Short 
Line.  We  have  acquired  cars  since,  but  all  we  have  is  on  that 
line.  I  do  not  know  that  we  ever  listed  the  property  for  taxa- 
tion in  the  state  of  Illinois.  I  have  been  president,  and  Jennings 
has  been  secretary  and  treasurer  of  the  company  all  the  time. 
O'Hara  has  been  vice-president  part  of  the  time.     The  present 
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stockholders  are  O'Hara,  Jennings,  George  S.  Hoke  and  myself. 
O'Hara  has  1,000  shares ;  Jennings,  999 ;  Hoke,  1,  and  I,  1,000. 
The  only  business  transacted  by  the  company  has  been  with, 
reference  to  the  use  of  the  cars  and  the  collection  of  the  mileage. 
We  have  books  of  account  and  corporation  records  showing  stock- 
holders' and  directors'  meetings.  We  have  a  regular  set  of  books. 
Any  one  can  find  our  office  at  St.  Louis  by  getting  our  address 
and  going  to  it.  There  is  no  sign  to  show  where  the  office  is. 
We  three  gentlemen,  who  organized  the  company,  have  had  other 
business.  Jennings  and  I  had  a  lumber  yard.  When  we  come 
to  Illinois  it  is  to  see  to  those  cars.  I  have  not  been  in  East  St. 
Louis  on  private  business  of  my  own  for  four  years.  I  have 
come  to  see  about  those  cars.  We  have  clerks  who  look  after 
the  lumber  business.  Have  no  vard  now.  We  have  an  office  in 
Fekete's  office,  and  pay  him  ten  dollars  a  year  rent.  We  have 
no  furniture  or  other  property  of  the  corporation  there.  The 
corporation  books  are  not  kept  there  regularly.  The  only  time 
when  the  stockholders  visit  the  East  St.  Louis  office  is  at  the 
directors'  meetings.  We  never  did  business  there,  and  never  had 
occasion  to.  We  talked  over  what  had  been  done.  That  was  at 
a  stockholders'  meeting.  Those  meetings  were  held  once  a  year ; 
it  may  be  oftener.  Anybody  interested  could  find  our  office  in 
East  St.  Louis.  I  do  not  think  the  public  would  need  to  know 
where  to  find  it.  Our  charter  calls  for  a  principal  office  in  East 
St.  Louis.  We  had  no  sign  up  there.  I  go  to  Fekete's  office 
pretty  often.  The  company  never  undertook  to  keep  its  books 
there.  I  do  not  know  that  the  company  ever  paid  any  taxes  in 
Illinois.  It  does  not  show  on  our  books  that  we  ever  paid  taxes 
there.  I  do  not  know  what  the  Cairo  Short  Line  did.  As  presi- 
dent, in  my  visits  of  two  or  three  times  a  week,  I  have  been  at 
Fekete's  office,  where  our  principal  office  is,  much  oftener  than 
once  a  year.  I  never  heard  of  any  inquiry  being  made  at  that 
office,  or  in  St.  Louis,  as  to  the  whereabouts  of  the  corporation. 
There  has  been  no  inquiry  made  in  relation  to  our  property,  or 
otherwise,  so  far  as  I  know.  We  never  owned  any  roadbed  or 
right  of  way,  nor  assumed  to  run  a  railroad." 

The  foregoing  was  all  the  evidence  offered,  and  upon  that  evi- 
dence the  court  found  the  issues  for  the  relator,  and  rendered 
judgment  of  ouster. 
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Z.  H.  Hite^  for  appellant.  M.  TT.  Schaefer^  Staters  Atty., 
and  Jf".  MiUard^  for  appellee. 

Bailey,  J.  {after  stating  the  facts).  To  determine  the  pro- 
priety of  the  finding  and  judgment  of  the  court  in  this  case,  it  is 
important,  in  the  first  place,  to  notice  the  precise  nature  of  the 
issues  which  were  submitted  for  trial.  The  information  was  filed 
by  the  staters  attorney  against  the  North  and  South  Boiling 
Stock  Company,  by  that  name,  requiring  it  to  answer  by  what 
warrant  it  claimed  to  have,  use  and  exercise  the  liberties,  fran- 
chises and  privileges  of  owning,  buying,  leasing,  selling  and  operat- 
ing railroad  stock.  The  defendant  answered  by  setting  up  its 
incorporation  under  the  general  law  of  this  state  in  relation  to 
corporations,  the  purposes  for  which  it  was  incorporated,  as 
declared  in  its  certificate  of  incorporation,  being  to  use  and  exer- 
cise the  precise  franchises  and  privileges  mentioned  in  the  infor- 
mation. The  relator,  by  proceeding  against  the  defendant  by  its 
corporate  name,  must  be  deemed  to  have  admitted  the  fact  of  its 
incorporation.  The  weight  of  authority  may  now  be  regarded  as 
sustaining  the  proposition  that  the  effect  of  filing  an  information 
against  a  corporation  by  its  corporate  name,  to  procure  the  for- 
feiture of  its  charter,  or  to  compel  it  to  disclose  by  what  authority 
it  exercises  its  corporate  franchises,  is  to  admit  the  existence  of 
the  corporation.  When,  therefore,  the  information  is  filed  against 
the  defendant  in  its  corporate  name,  and  process  is  issued  and 
served  accordingly,  and  the  defendant  appears  and  pleads  in  the 
same  corporate  character,  its  corporate  existence  cannot  after- 
wards be  controverted.     High.  Extr.  Leg.  Rem.  §  661. 

It  will  thus  be  seen  that  the  legality  of  the  defendant's  incor- 
poration is  not  assailed,  but  the  relator  seeks  to  bring  the  case 
within  that  clause  of  the  statute  in  relation  to  quo  warranto  which 
authorizes  the  filing  of  an  information  where  "  any  corporation 
does  or  omits  any  act  which  amounts  to  a  surrender  or  forfeiture 
of  its  rights  and  privileges  as  a  corporation."  For  the  purpose 
of  showing  such  acts  of  omission  or  commission,  the  relator  has 
filed  two  replications.  The  first  alleges  that  the  defendant  has 
not  kept;  or  caused  to  be  kept,  at  its  principal  oflSce  or  place  of 
business  in  this  state,  correct  books  of  account  of  all  its  business, 

VOL.  IX. —  2 


10       North  and  South  Rollxno  Stock  Co.  v.  Schaepeb. 

as  required  by  statutei  The  second  replication  alleges  that  all 
the  stockholders  and  officers  of  the  defendant  are  now,  and  always 
have  been,  non-residents  of  this  state ;  that  the  defendant  does 
not  now,  and  never  has,  kept  an  office  or  place  of  business  in  this 
state,  but  has  hithei*to  and  does  now  keep  its  office  and  place  of 
business  at  St.  Louis,  Mo.,  at  which  its  business  is  transacted ;  that 
the  franchise  of  the  defendant  was  procured  for  the  purpose  of 
being  exercised  outside  of  this  state,  in  the  manner  aforesaid, 
and  without  any  intention  of  making  the  defendant  a  domestic 
corporation,  in  fact  and  in  substance,  and  that  the  defendant 
has,  since  its  organization,  acted,  for  all  practical  purposes,  as  a 
foreign  institution,  and  has  maintained  in  this  state  a  mere  nomi- 
nal existence.  The  rejoinder  constitutes  a  substantial  traverse  of 
these  allegations,  and  upon  the  issues  thus  formed  the  case  was 
tried.  No  question  being  made  by  the  respondent  as  to  the  pro- 
priety of  these  replications,  or  as  to  wliether  they  do  not  consti- 
tute clear  departures  from  the  case  made  by  the  information,  we 
are  disposed  to  treat  the  issues  as  properly  joined.  But  it  may 
be  observed  that,  as  to  all  the  matters  thus  submitted  for  trial, 
the  burden  of  proof  was  on  the  relator,  and  unless  he  has  proved, 
by  a  preponderance  of  the  evidence,  that  the  defendant  has  com- 
mitted or  omitted  acts  which  amount  to  a  surrender  or  forfeiture 
of  its  rights  and  privileges  as  a  corporation,  the  judgment  of 
ouster  cannot  be  sustained.  No  evidence  was  introduced  and  no 
witness  was  called  on  behalf  of  the  relator,  the  cause  being  sub- 
mitted upon  the  documentary  evidence  introduced  by  the  defend- 
ant, and  upon  the  testimony  of  Berthold,  one  of  the  defendant's 
stockholders  and  directors,  and  its  president,  and  who  was  called 
as  a  witness  by  the  defendant. 

From  the  evidence  thus  introduced,  it  appears  that  on  the  1st  day 
of  December,  1887,  the  lirm  of  Berthold  &  Jennings,  who  were 
then,  and  still  are,  residents  of,  and  doing  business  in,  St.  Louis, 
Mo.,  were  the  owners  of  a  large  number  of  railroad  freight  cars, 
which  were  then  leased  to  the  St.  Louis,  Alton  and  Terre  Haute 
Railroad  Company,  a  corporation  organized  under  the  laws  of 
this  state,  and  were  then  in  use  by  that  company  on  its  Belleville 
and  Southern  Illinois  division,  commonly  known  as  the  St.  Louis 
and  Cairo  Short  Line  —  a  line  of  railroad  situated  in  this  state ; 
that  Henry  O'Hara,  who  also  was  then,  and  still  is,  a  resident  of. 
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and  doing  business  in,  St.  Louis,  was,  in  like  manner,  the  owner 
of  a  large  number  of  other  railroad  freight  cars,  which  were  leased 
to  the  same  Illinois  corporation,  and  in  use  on  the  same  line  of 
railroad  in  this  state  ;  that  for  the  purpose  of  placing  these  cars 
under  one  management,  and  avoiding  conflicting  interests,  and  for 
the  better  management  of  the  property,  tliese  parties  agreed  to 
incorporate  themselves  into  a  joint-stock  company,  under  the  laws 
of  this  state,  by  the  name  and  style  of  the  Xorth  and  South  Rolling 
Stock  Company  ;  that  the  three  parties  should  subscribe  equally 
to  the  capital  stock  of  the  proposed  corporation,  and  should  con- 
stitute its  first  board  of  directors  and  officers  ;  that  they  should  turn 
over  the  cars  owned  by  them,  respectively,  to  the  corporation,  on 
certain  prescribed  terms,  and  should  not  be  interested  in  any  manner 
except  through  the  proposed  corporation,  in  any  other  rolling  stock 
running  on  the  St.  Louis,  Alton  and  Terre  Haute  railroad  or  its 
connections.  In  pursuance  of  this  agreement  the  corporation 
was  organized,  its  entire  property  and  assets  consisting  of  these 
cars,  and  other  cars  subsequently  purchased,  and  all  leased  to  and 
in  the  possession  of  an  Illinois  railroad  corporatign,  and  in  use  on 
a  line  of  railroad  in  this  state,  and  its  entire  business,  so  far  as  the 
evidence  shows,  consisting  of  periodical  settlements  with  the 
lessee  railroad  company  for  the  mileage  or  other  rents  earned  by 
the  leased  cars.  It  will  thus  be  seen  that  the  property  and  assets 
of  the  corporation,  at  the  time  of  its  organization,  were,  and  ever 
since  that  time  have  been,  wholly  within  this  state.  To  what 
extent  its  business  has  been  actually  transacted  in  this  state  is  not 
clearly  shown,  but,  as  the  burden  of  proof  on  this  point  is  upon 
the  relator,  failure  of  proof  militates  against  the  case  of  the  pros- 
ecution, rather  than  that  of  the  defense.  It  may  be  said,  how- 
ever, that  there  is  nothing  in  the  evidence  tending  to  show  that 
the  corporation  had  any  business  which  required  constant  atten- 
tion on  the  part  of  any  of  its  officers  or  agents,  either  in  this  state 
or  elsewhere.  As  its  rolling  stock  has  been  operated  by  the 
lessee  corporation,  the  defendant  had  nothing  to  do  with  that 
part  of  the  business,  and  its  settlements  for  mileage  or  rents 
may,  so  far  as  appears,  have  required  attention  only  at  fixed 
intervals.  Wliere  those  were  made,  whether  in  Illinois  or  Mis- 
souri, the  evidence  fails  to  show  with  certainty,  although,  per- 
haps, it  may  be  inferred  from  the  fact  that  the  lessee  corpora- 
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tion  was  resident  in  Illinois,  and  had  its  principal  office  in  East 
St.  Louis,  and  the  further  fact  that  the  defendant's  president 
made  frequent  visits  to  that  place  on  the  defendant's  business, 
that  the  object  of  those  visits  was,  in  part  at  least,  to  make  settle- 
ments with  the  lessee. 

The  testimony  of  Berthold  shows  —  and  in  this  he  is  not  con- 
tradicted —  that  the  defendant,  ever  since  its  organization,  has 
kept  an  office  in  East  St.  Louis,  and  that  all  official  meetings  of 
the  stockholders  and  directors  have  been  held  there.  He  admits 
that  no  officer  or  agent  of  the  corporation  has  been  kept  in  con- 
stant attendance  at  that  office,  and  there  is  nothing  showing  that 
the  business  of  the  corporation  has  been  such  as  to  require  that  to 
be  done.  He  testifies,  however,  that  he,  as  president  of  the  com- 
pany, has  been  in  the  constant  habit  of  going  to  East  St.  Louis, 
afi  often  as  two  or  three  times  a  week,  to  look  after  its  business ; 
and  it  may  fairly  be  inferred  from  his  testimony  that  while  there 
he  made  his  headquarters  at  the  East  St.  Louis  office.  He  also 
testified  that  the  other  officers  of  the  corporation  frequently  went 
over  to  East  St.  Louis  to  look  after  the  company's  business.  It 
appears,  also,  that  the  defendant  has  also  an  office  in  the  city  of 
St.  Louis  —  that  office  being  at  the  place  of  business  of  Berthold 
&  Jennings,  and  across  the  street  from  the  place  of  business  of 
O'llara ;  but  the  evidence  leaves  it  very  much  in  doubt  as  to 
how  much  and  what  portion  of  the  corporate  business  was  trans- 
acted at  that  office.  It  seems  to  have  been  more  convenient  for 
the  three  stockholders  to  have  the  books  kept  there,  but  the  wit- 
ness testified  that  they  were  kept  part  of  the  time  at  the  East  St. 
Louis  office,  and  that  they  had  always  been  there  when  any  stock- 
holder or  other  person  had  desired  to  examine  them  at  that  place. 
In  view  of  all  the  evidence,  we  are  of  the  opinion  that  the  aver- 
ments of  the  relator's  replication,  that  the  defendant's  franchise 
was  procured  for  the  purpose  of  being  exercised  out  of  this  state, 
and  without  any  intention  of  making  the  defendant  a  domestic 
corporation  in  fact  or  in  substance,  and  that  since  its  organization 
it  has  acted,  for  all  practical  purposes,  as  a  foreign  institution, 
and  has  maintained  in  tliis  state  a  mere  nominal  existence,  are  not 
proved.  The  property  of  the  corporation  is  all  located  in  this 
state,  and  is  managed,  used  and  controlled  here.  Upon  its  organi- 
zation it  established  an  office  in  this  state,  which  it  calls  its  prin- 
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cipal  oflSce,  and  where  all  meetings  of  the  stockholders  and  direct- 
ors have  in  fact  been  held,  and  that  office  has  ever  since  been 
and  is  still  maintained.  A  considerable,  if  not  the  most  material, 
portion  of  its  business  is,  and  has  always  been,  transacted  and  its 
substantial  interests  are,  and  have  always  been,  in  this  state. 
Under  these  circumstances  its  existence  here  must  be  held  to  be 
much  more  than  nominal.  If  it  has  forfeited  its  franchise  it 
must  be  by  reason  of  some  other  act  than  that  of  falsely  and 
fraudulently  posing  as  a  domestic  corporation,  while  it  has,  in 
substance  and  in  fact,  accomplished  its  migration  to  another 
jurisdiction. 

The  facts  of  this  case  are  different  in  all  their  essential  features 
from  those  appearing  in  Land  Grant  Railway  &  Trust  Co.  v. 
Board  of  Com'rs  of  Coffey  Co.,  6  Kan.  245,  and  Hill  v.  Beach, 
12  N.  J.  Eq.  31,  to  which  we  are  referred.  In  the  first  of  these 
cases  a  corporation  had  been  chartered  by  the  legislature  of  the 
state  of  Pennsylvania,  and  authorized  to  engage  in  certain  busi- 
ness enterprises  in  any  of  the  states  or  territories  of  the  United 
States  except  the  state  of  Pennsylvania.  The  corporation  went 
to  the  state  of  Kansas,  and  there  engaged  in  railroad  building, 
and  brought  mandamus  in  the  courts  of  that  state  to  compel  the 
county  commissioners  to  subscribe  to  the  capital  stock  of  its  rail- 
road. The  court,  in  denying  its  right  to  that  writ,  held  that  the 
rules  of  comity  did  not  require  that  state  to  permit  the  corpora- 
tion to  do  business  within  its  borders  which  it  was  forbidden  to 
do  in  the  state  of  its  creation,  and  that,  where  a  corporation 
attempts  to  migrate  in  a  body  to  another  state,  it  dissolves  into 
its  original  elements,  and  that  the  persons  who  comprise  it  become 
only  individuals.  So,  in  Hill  v.  Beach,  a  corporation  was  organ- 
ized under  the  laws  of  New  York  to  carry  on  the  business  of 
quarrying  stone  in  a  quarry  in  New  Jersey,  and  it  was  held  that 
the  company  would  not  be  recognized  in  the  courts  of  New 
Jersey  as  a  legally  constituted  corporation,  and  that  persons 
doing  business  in  that  state  under  such  assumed  corporate  capacity 
would  be  treated  as,  and  held  to  the  responsibility  of,  partners. 
None  of  the  elements  forming  the  ratio  decidendi  in  those  cases 
are  present  here. 

In  this  case,  however,  it  is  proved  (1)  that  the  stockholders, 
directors  and  officers  of  the  corporation  are  non-residents  of  this 
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€tate ;  and  (2)  that  the  corporation  has  failed  to  keep  its  corporate 
books  continuously  at  its  principal  office  in  this  state,  and  it 
remains  to  be  seen  whether  either  or  both  these  facts  constitute  a 
sufficient  ground  for  declaring  a  forfeiture  of  its  corporate  fran- 
chise. So  far  as  the  ownership  of  the  stock  of  a  domestic  cor- 
poration by  non-residents  is  concerned,  we  are  aware  of  no  rule 
of  the  common  law,  and  certainly  none  is  prescribed  by  statute, 
which  forbids  it.  Nor  does  the  law  require  that  any  particular 
proportion  of  the  stock  of  such  corporation  should  be  owned  by 
residents,  except,  perhaps,  in  the  single  case  where  a  certain  part 
of  the  directors  are  required  to  be  residents,  and  there,  doubtless, 
by  implication,  the  shares  constituting  the  qualification  stock  of 
the  resident  directors  must  be  held  by  them.  But  otherwise  there 
•seems  to  be  no  rule  forbidding  the  ownership  of  all  the  stock  by 
non-residents.  Such  ownership,  as  has  been  frequently  decided, 
has  no  effect  upon  the  citizenship  of  the  corporation  as  affecting 
the  jurisdiction  of  the  federal  courts  ;  and  we  see  no  reason  why, 
in  any  point  of  view,  it  should  have  any  tendency  to  take  from 
the  organization  the  position  and  status  of  a  domestic  corpora- 
tion. So  far  as  we  have  been  able  to  find  there  is  no  rule  of  law 
requiring  the  directors  of  corporations  organized  under  the  "  Act 
concerning  corporations,"  approved  April  18,  1872,  or  any  por- 
tion of  them,  to  be  residents  of  the  state.  Section  11  of  article 
11  of  the  Constitution  provides  that  a  majority  of  the  directors 
of  all  railroad  corporations  shall  be  residents  of  this  state,  and 
that  provision  is  repeated,  in  substance,  in  section  11  of  the  act 
for  the  incorporation  of  railroad  companies,  approved  March  1, 
1872.  But  no  such  provision  is  to  be  found  in  the  Constitution 
or  statutes  applicable  to  those  classes  of  corporations  which  may 
be  organized,  as  was  the  one  now  before  us,  under  the  general 
law  concerning  corporations.  Tlie  fair  conclusion  is  that  while 
the  public  policy  of  the  state,  as  declared  by  its  constitutional 
and  statutory  law,  requires  that  a  majority  of  the  directors  of 
railroad  corporations  shall  be  residents,  no  such  requirement 
exists  in  case  of  other  corporations,  and  that  it  is  no  violation  of 
law,  and,  therefore,  no  ground  upon  which  a  forfeiture  of  its 
franchises  can  be  declared,  that  all  the  directors  and  officers  of 
the  corporation  now  before  the  court  are,  and  since  its  organiza- 
^on  have  been,  non-residents. 
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Nor  are  we  disposed  to  hold  that  the  mere  fact  that  the  corpo- 
rate books  have  been  kept  most  of  the  time  at  the  company's  St. 
Lonis  office  is,  of  itself,  a  sufficient  ground  for  dissolving  the  cor- 
poration. Its  two  offices  are  on  opposite  sides  of  the  Mississippi 
river,  and  but  a  short  distance  from  each  other.  Whenever  the 
books  have  been  required  at  the  East  St.  Louis  office  by  any 
stockholder  or  other  person  entitled  and  desiring  to  see  and  exam- 
ine them,  they  have  been  produced  at  that  office,  and  there  is 
nothing  showing  the  slightest  indisposition  on  the  part  of  the  cor- 
poration to  have  its  books  there  when  needed  for  any  lawful 
purpose.  It  is  true  that  keeping  its  books  for  most  of  the  time 
in  St.  Louis  may  not  be  a  strict  compliance  with  the  statute  in 
that  behalf,  but  it  does  not  appear  that  any  interest,  either  public 
or  private,  has  been  or  is  likely  to  be,  imperiled  or  incommoded 
thereby.  The  13th  section  of  the  statute,  under  which  the 
defendant  was  incorporated,  provides  that  it  shall  be  the  duty  of 
the  directors  or  trustees  of  every  stock  corporation  to  cause  to  be 
kept  at  its  principal  office  or  place  of  business  in  this  state,  cor- 
rect books  of  account  of  all  its  business,  and  every  stockholder  in 
such  corporation  shall  have  the  right,  at  all  reasonable  times,  by 
himself  or  by  his  attorney,  to  examine  the  records  and  books  of 
account  of  the  corporation.  It  would  seem  that  the  primary 
object  of  this  statutory  provision  is  to  protect  the  rights  of  stock- 
holders, and  the  evidence  is  positive  that,  whenever  a  stockholder 
hafi  desired  to  examine  the  books  at  that  place,  they  have  been 
produced  there  for  his  examination.  It  is  probable  that  the  stat- 
ute may  have  had  other  objects  in  view  in  requiring  the  books  to 
be  kept  at  the  principal  office  in  tliis  state,  as,  for  instance,  to  aid 
the  state  in  exercising  its  visitorial  power  over  the  corporation, 
or  perhaps  to  enable  creditors  of  the  several  stockholders  to  ascer- 
tain the  number  of  shares  of  stock  standing  in  the  names  of  each, 
so  as  to  levy  their  executions  or  attachments  thereon  ;  but  there 
is  no  reason  to  suppose  that  the  books  would  not  have  been 
instantly  produced  whenever  required  for  either  of  those  pur- 
poses. It  is  not  every  failure  to  comply  with  the  exact  let- 
ter of  the  statute  which  will  expose  a  corporation  to  the  loss  of  its 
franchises.  In  determining  whether  such  departure  from  the 
provisions  of  the  act  of  incorporation  has  occurred  as  will  work 
a  forfeiture,  the  same  general  principles  of  construction  are  appli- 
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cable  which  govern  valuable  grants  to  individuals  upon  conditions 
subsequent  or  precedent.  In  all  such  cases,  a  substantial  perform- 
ance of  the  conditions,  according  to  the  intent  of  the  charter,  is 
all  that  is  required,  and  slight  departures  are  overlooked.  High 
Extr.  Leg.  Eem.  §  651. 

Some  stress  is  sought  to  be  laid  upon  the  .fact  that  neither  at 
the  office  in  East  St.  Louis,  nor  at  the  office  in  St.  Louis,  was  anj 
sign  displayed,  advertising  to  the  public  the  location  of  the  office. 
But  this  circumstance  seems  to  have  very  little  significance,  when 
it  is  remembered  that  the  business  in  which  the  corporation  was 
engaged  involved  no  dealings  with  the  general  public,  but  only 
with  the  corporation  to  which  its  cars  were  leased,  and  that  there 
was,  therefore,  very  little,  if  any,  occasion  to  advertise  its  place 
of  business  to  the  public. 

Considerable  significance  is  also  sought  to  be  given  to  the  fact 
that  the  defendant's  officers  have  never  listed  the  corporate  prop- 
erty in  this  state  for  purposes  of  taxation.  Whether  it  was  listed 
by  the  lessee,  who  had  it  in  possession,  is  not  shown.  The  prop- 
erty was  all  tangible  property,  existing  in  this  state,  and  was 
within  the  reach  of  the  officers  whose  duty  it  was  to  levy  and 
assess  taxes.  But,  even  if  its  property  escaped  taxation  solely 
through  the  negligence  of  its  officers  to  see  to  it  that  the  prop- 
erty was  properly  listed,  we  are  unable  to  see  how  such  fact  would 
have  a  tendency  to  sustain  the  judgment  in  this  case.  Important 
as  is  the  duty  of  every  property  holder,  whether  a  natural  person 
or  a  corporation,  to  have  his  property  properly  listed  for  the  pur- 
pose of  taxation,  so  that  each  may  bear  his  proper  share  of  the 
public  burdens,  we  are  not  aware  that  a  failure  by  a  corporation 
to  list  its  property  for  that  purpose  has  ever  been  held  to  be  an 
act  amounting  to  a  forfeiture  of  its  corporate  franchise. 

The  relator,  in  his  argument,  has  relied  very  largely  upon  the 
case  of  State  v.  Milwaukee,  Lake  Shore  &  Western  Kail  way 
Company,  45  Wis.  579.  While  we  are  not  prepared  to  yield  our 
assent,  in  all  respects,  to  either  the  reasoning  or  conclusion  of  that 
decision,  it  is  sufficient  for  our  present  purposes  to  distinguish 
that  case  from  this  by  pointing  out  the  fact  that  in  that  case  there 
was  a  demurrer  to  the  information,  whereby  the  facts  alleged 
were  all  admitted.  Those  facts  were  that  the  principal  or  general 
office  of  the  corporation  was  in  the  city  of  New  York ;  that  the 
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books  and  records  of  the  corporation  were  not,  and  never  had 
been,  kept  within  the  state  of  Wisconsin,  and  were  then  in  the 
city  of  ITew  York ;  and  that  none  of  the  general  officers  of  the 
corporation  resided  in  Wisconsin,  but  that  its  president,  secretary 
and  treasurer  all  resided  in  the  city  of  New  York.  These  facts 
being  all  admitted,  it  was  held  that  sufficient  ground  was  shown 
for  dissolving  the  corporation.  In  some  respects  the  decision  is 
based  upon  Wisconsin  statutes  which  are  essentially  different  from 
ours.  In  the  present  case,  however,  issues  were  taken  upon  the 
allegations  of  the  relator,  and  many  of  them  failed  of  being 
proved ;  thus  necessitating,  in  our  opinion,  a  different  result  from 
that  reached  in  the  Wisconsin  case. 

After  carefully  considering  the  entire  case,  we  find  ourselves 
unable  to  concur  with  the  decision  of  the  learned  judge  who  tried 
the  case  in  the  court  below.  The  judgment,  therefore,  will  be 
reversed,  and  the  cause  wiU  be  remanded  to  the  City  Court  of 
East  St.  Louis.* 

Corporations  —  failure  to  maintain  an  office  in  state  where  incor- 
porated, as  a  ground  of  forfeiture.  —  The  case  of  Simmons  v.  Norfolk  &  B. 
Steamboat  Co.,  113  N.  C.  147;  18  S.  E.  Rep.  117,  is  analogous  to  the  fore- 
going case.  The  failure  of  the  corporation  to  maintain  an  office  in  the  state 
was  held  a  ground  of  forfeiture.  The  court  says:  **This  proceeding  is 
brought  for  the  purpose  of  obtaining  a  decree  of  dissolution  against  the 
defendant  company,  and  the  most  important  question  to  be  considered  is 
whether  the  complaint  sets  forth  facts  sufficient  to  entitle  the  plaintiff  to  the 
relief  prayed  for.  The  defendant  was  incorporated  under  the  general  act  for 
the  formation  of  corporations  (Code,  chap.  16),  and  it  is  therein  provided,  among 
other  things,  that  all  corporations  so  created  may  be  dissolved  by  '  special 
proceedings '  instituted  by  any  corporator  '  for  any  abuse  of  its  powers  to  the 
Injury  of  the  plaintiff  or  of  the  corporators,  or  of  its  creditors  or  debtors.' 
§  094.  The  articles  of  incorporation  provide  that  the  business  of  the 
defendant  shall  be  the  '  transportation  of  produce  and  merchandise  and  all 
other  kinds  of  freight  and  passengers  to  and  from  the  various  landings  on  the 
Roanoke  river  in  North  Carolina  to  and  from  the  cities  of  Norfolk,  in  Vir- 
ginia, and  Baltimore,  in  ^Maryland,  and  to  and  from  said  cities  to  the  said 
landings,  and  to  and  from  all  other  points  intermediate  between  said  river  and 
said  cities ;  and  its  principal  place  of  business  shall  be  at  Williamston,'  in  this 
state.  The  plaintiff,  who  is  one  of  the  corporators,  alleges  that  in  1887  the 
control  and  management  of  the  defendant  corporation  passed  into  the  hands 
of  non-resident  stockholders,  '  since  which  time  the  original  aim  and  purpose 
of  said  corporation  has  been  departed  from,  the  value  of  the  company's  prop- 

♦Reported  in  147  111.  284;  35  N.  E.  Rep.  608. 
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erty  greatly  depreciated,  the  business  fallen  away,  and  its  general  affairs 
gradually,  but  steadily,  grown  worse.'  It  is  further  alleged  '  that  for  more 
than  a  year  now  past  the  defendant  company  has  altogether  ceased  to  operate 
said  ports,  or  any  of  them,  within  this  state ;  that  no  single  agency  or  place 
of  business  has  been  maintained  within  this  state,  and  that  the  town  of  Wil- 
liamston  has  been  absolutely  discontinued  as  the  principal  place  of  business 
of  said  company,  as  required  by  said  article  of  incorporation.'  'It  is  a  tacit 
condition  of  a  grant  to  a  corporation  that  the  grantees  shall  act  up  to  the 
end  or  design  for  which  they  are  incorporated ;  and  hence,  through  neg- 
lect or  abuse  of  its  franchises,  a  corporation  may  forfeit  its  charter  as 
for  condition  broken,  or  for  breach  of  trust.  The  duties  assigned  by 
an  act  of  incorporation  are  conditions  annexed  to  the  grant  of  the 
franchises  conferred  (Ang.  &  A.  Corp.  §  776),  and  duties  implied  are 
equally  obligatory  with  duties  expressed,  and  their  breach  is  visited  by  the 
same  consequences.'  Attorney -General  v.  Petersburg  &  R.  R.  Co.,  6  Ired. 
456;  Field  Corp.  456,  note.  It  has  been  held,  without  reference  to  any 
express  provision  of  law  or  specific  requirement  of  the  charter,  that  it  is  the 
duty  of  a  corporation  to  keep  its  principal  place  of  business,  its  books  and 
records,  and  its  principal  officers  within  the  state  which  incorporated  it,  to  an 
extent  necessary  to  the  fullest  jurisdiction  and  visitorial  power  of  the  state 
and  its  courts,  and  the  efficient  exercise  thereof  in  all  proper  cases  which  con- 
cern said  corporation.  State  v.  Milwaukee,  L.  8.  &  W.  Ry.  Co.,  45  Wis.  579. 
In  commenting  upon  this  decision,  Mr.  Morawetz  (Priv.  Corp.  861)  says: 
*  This  doctrine  is  correct  only  provided  the  legislature  has  expressed  the  policy 
of  the  state  by  some  special  enactment,  or  by  a  general  system  of  legislation 
regarding  incorporated  companies.  There  is  no  such  rule  at  common  law. 
It  is  always  implied  in  the  grant  of  a  charter  of  incorporation,  where  there  is 
no  indication  to  the  contrary,  that  the  company  shall  have  its  central  office  or 
place  of  management  in  the  state  under  whose  laws  it  was  organized.  This, 
however,  is  merely  a  rule  applicable  to  the  construction  of  cliarters  in  deter- 
mining the  intention  of  the  corporators  and  of  the  state,  and  is  not  an  arbi- 
trary rule  of  law.'  Accepting  the  principle  as  thus  modified,  and  applying  it 
to  a  corporation  doing  business,  like  the  defendant,  exclusively  under  a  char- 
ter granted  in  this  state,  it  would  seem  very  clear  that  by  the  policy  of  our 
laws,  as  indicated  by  *a  general  system  of  legislation,*  the  duty  referred  to  is 
imposed  upon  the  defendant.  We  have  many  statutes  which  plainly  contem- 
plate that  such  a  corporation  shall  keep  its  principal  place  of  business  —  cer- 
tainly some  of  its  agencies  —  within  the  limits  of  the  state.  Of  such  arc  sec- 
tions 862  and  868  of  the  Code,  relating  to  the  attachment  of  shares  of  stock  in 
corporations,  and  the  interests  and  profits  thereon,  and  authorizing  the  service 
of  a  certified  copy  of  the  warrant  of  attachment  on  '  the  president  or  other 
head  of  the  association  or  corporation,  or  with  the  secretary,  cashier  or  man- 
aging agent  thereof.'  Of  such  also  are  the  provisions  of  section  694  of  the 
Code,  authorizing  the  dissolution  of  the  corporation  upon  the  return  of  an 
execution  unsatisfied  upon  a  judgment  docketed  in  the  Superior  Court  of  the 
county  '  where  it  has  its  only  or  principal  place  of  business.'  Reference  may 
also  be  had  to  the  visitorial  powers  conferred  upon  the  board  of  railroad  com- 
missioners, which,  together  with  other  provisions  of  the  law,  clearly  show 
that  a  corporation  of  this  character  cannot  entirely  withdraw  all  of  its  officers 
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and  agencies  from  the  state.  The  decision  in  State  v.  Milwaukee,  L.  S.  &  W. 
Ry.  Co.,  supra,  was  based  to  some  extent  upon  similar  statutory  provisions, 
and  the  general  principle  of  that  case  has  been  here  discussed  for  the  purpose 
of  showing  that  the  express  provision  of  the  charter  of  the  defendant,  requir- 
ing its  principal  place  of  business  to  be  at  WiUiamston,  in  this  state,  may  well 
be  sustained  by  the  general  policy  of  our  laws.  The  case  is  also  direct  author- 
ity that  such  a  violation  by  a  corporation  of  its  charter  is  '  an  abuse  and  mis- 
user of  its  corporate  powers,'  and  is  within  the  spirit  and  meaning  of  our 
statute  upon  the  subject.  Without  considering,  then,  the  other  causes 
assigned  in  the  complaint,  we  are  of  the  opinion  that  the  persistent  violation 
of  the  charter  in  withdrawing,  as  alleged,  the  principal  place  of  business  from 
Williamston,  and  all  of  its  agencies  from  the  state,  would  authorize  the  court 
to  decree  a  dissolution  of  the  defendant  corporation." 
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(Supreme  Court  of  Illinois,  October  26,  1893.) 

1.  Carriebs.  Interstate  law.  When  goods  are  shipped  from  New 
York  to  Chicago,  the  contract  of  shipment  will  be  controlled  by  the  laws  of 
New  York. 

2.  Limitation  op  liability.*  Effect  op  bill  op  lading  given  after 
GOODS  HAVE  STARTED.  Acceptance  of  a  bill  of  lading  containing  conditions 
after  the  goods  have  been  received  by  the  carrier,  and  partly  transported  by 
him  under  an  oral  contract  without  such  conditions,  does  not  make  the  con- 
ditions binding  on  the  shipper. 

8.  Effect  op  receipt  with  conditions  on  back.  A  carrier  gave  a  ship-  ■ 
per  a  receipt  for  goods  which  referred  to  a  biU  of  lading  to  be  given  there- 
after, and  directed  attention  to  certain  conditions  printed  on  the  back.  There 
had  been  a  previous  oral  agreement  in  regard  to  the  shipment  of  the  goods. 
Held,  that  the  receipt  did  not  constitute  a  contract  of  shipment,  and  that  the 
conditions  were  a  mere  notice,  not  binding  on  the  shipper. 

ASSUMPSIT  by  Frederick  Furthmann  against  the  Merchants' 
Dispatch    Transportation     Company.     Plaintiff     obtained 
judgment,  which  was  affirmed  by  the  Appellate  Court. 

W.  H.  cfe  J,  H.  Moore  cS:  Purcell,  for  appellant.  Edmund 
Furthmann  and  Wm.  M,  Johnson^  for  appellee. 

Wilkin,  J.  Appellee  sued  appellant  in  the  Superior  Court  of 
Cook  county  to  recover  the  value  of  certain  beer,  alleged  to  have 
been  shipped  by  him  over  its  line  from  New  York  to  Chicago, 
which  was  spoiled  and  lost  to  the  plaintiff  while  en  route.     The 
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trial  resulted  in  a  jndgment  for  plaintiff  for  $2^  and  costs  of 
suit.  This  is  an  appeal  from  a  judgment  of  affirmance  in  the 
Appellate  Court.  For  the  purposes  of  this  decision,  the  follow- 
ing facts  are  accepted  as  established  by  the  judgment  below :  On 
the  4th  day  of  May,  1889,  Rudolph  Oekner  of  Xew  York,  sent 
by  one  of  his  truckmen  to  the  defendant's  freight  depot  in  that 
city  the  beer  in  question.  The  truckman  received  and  returned  to 
Oelsner  the  following  receipt : 

"  (14)  For  information  and  bilk  of  lading  apply  at  office,  335 
Broadway. 

''  Xew  York,  May  4tthy  1889. 

"  Received  from  Rudolph  Oelsner,  No.  40  Reade  st,  in  appar- 
ent good  order  (except  as  noted)  the  following  packages  (contents 
unknown),  marked  as  in  the  margin,  subject  to  the  conditions  on 
the  back  of  this  receipt : 

Marked. 


F.  Furthmann, 
169  N.  Clark  st.,  Chicago,  111. 

Charges  $ . 

Owner's  risk. 


N.  Y.  C.  &  H.  R.  R.  R 
May  4, 1889. 
(20)  St.  John's  Park. 
Twenty  half  bbls.  beer.     Bill 
of  lading  given  at  335  Broad- 
way, N.  Y.,  May  6,  1889. 

HUKD. 

"  Read  the  conditions  on  the  back  of  this  receipt.     C." 

On  the  back  it  was  stated  :  "  The  within-mentioned  goods  to 
be  forwarded  under  the  following  conditions."  Then  followed  a 
number  of  conditions. 

On  the  sixth  of  May  Oelsner  received  from  the  company  a  bill 
of  lading  as  follows  : 

"  New  Yobk,  May  4,  1889. 
"  Received  from  Rudolph  Oelsner,  40  Reade  st.,  in  apparent 
good  order  (except  as  noted)  the  following  packages  (contents  and 
value  unknown),  marked  as  in  the  margin,  viz. : 

(20)  Twenty  hit.  bbls.  beer. 
Owner's  risk. 
Original  B  |  L.  given  May  6  |  89. 
"  To  be  forwarded  to  Chicago,  111. 

"  Under  the  following  conditions.  [Then  follow  conditions  in 
the  body  of  the  bill  of  lading,  the  same  as  appear  on  the  back  of 
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the  receipt,  one  or  more  of  which  it  may  be  conceded  would 
exempt  the  carrier  from  liability  for  the  loss  sued  for,  if  binding 
on  the  plaintiff.]  " 

This  bill  of  lading  was  duly  signed.  The  evidence  upon  the 
trial  tended  to  prove,  and  hence  the  verdict  of  the  jury  and  judg- 
ment of  affirmance  by  the  Appellate  Court  have  conclusively  estab- 
lished the  fact,  "  that,  prior  to  the  reception  of  the  goods,  the 
carrier  agreed  with  the  shipper  to  transport  them  in  *  cold  service,' 
and,  before  any  bill  of  lading  was  made,  had  shipped  the  goods." 
The  contract  of  carriage  having  been  entered  into  there,  the 
laws  of  New  York  will  control  as  to  its  nature,  interpretation 
and  effect.  Authorities  need  not  be  cited  in  support  of  this  propo- 
sition. It  was  said  in  Kirkland  v.  Dinsmore,  62  N.  Y.  171 :  "  It 
has  been  repeatedly  adjudged  in  this  state  that  the  acceptance  by 
the  shipper,  on  the  delivery  of  the  goods  for  transportation  to  the 
carrier,  of  a  receipt  or  bill  of  lading  signed  by  the  carrier,  express- 
ing the  terms  and  conditions  upon  which  they  are  received  and 
are  to  be  carried,  constitutes,  in  the  absence  of  fraud  or  imposi- 
tion, a  contract  controlling  the  rights  of  the  parties."  The 
general  rule  thus  stated  has,  so  far  as  we  know,  been  uniformly 
adhered  to  by  the  courts  of  that  state.  It  was,  however,  decided 
in  the  case  of  Bostwick  v.  Railroad  Co.,  45  N.  Y.  712,  that 
where  goods  were  shipped  under  a  verbal  agreement,  before  any 
written  contract  or  bill  of  lading  had  been  tendered  to  the  plain- 
tiff, the  subsequent  acceptance  of  a  bill  of  lading,  without  assent- 
ing to  its  conditions,  would  not  conclude  the  shipper.  It  was 
there  said :  "  There  was  no  contradiction  attempted  of  the  evi- 
dence of  the  plaintiff  that  he  made  a  verbal  contract  with  Cooke 
for  the  transportation  of  the  fifty-four  bales  through  to  New 
York  by  '  all  rail,'  and  agreed  to  pay  the  all-rail  rate.  The  goods 
were  shipped  under  this  verbal  agreement  before  any  written 
contract  or  bill  of  lading  had  been  tendered  to  the  plaintiff." 
The  verbal  agreement  had  been  acted  upon,  and  under  it  the 
plaintiff  had  parted  with  all  control  over  his  goods.  The  rule 
that  prior  negotiations  are  merged  in  a  subsequently  written  con- 
tract does  not  apply  to  such  a  case  as  this."  "  If  the  plaintiff  had 
expressly  assented  to  the  terms  of  the  bill  of  lading  subsequently 
delivered  to  him,  such  assent  would  operate  as  a  change  of  the 
terms  of  the  contract  originally  made  and  under  which  he  had 
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parted  with  his  property.  But  after  the  verbal  agreement  had 
been  consummated,  and  rights  had  accrued  under  it,  the  mere 
receipt  of  the  bill  of  lading,  inadvertently  omitting  to  examine 
the  printed  conditions,  was  not  sufficient  to  conclude  the  plaintiff 
from  showing  what  the  actual  agreement  was  under  which  the 
goods  had  been  shipped."  The  doctrine  is  recognized  in  Ger- 
mania  Fire  Ins.  Co.  v.  Memphis  &  C.  R.  Co.,  72  N.  Y.  90.  See, 
also,  Swift  V.  Steamship  Co.,  106  K  Y.  206 ;  12  N.  E.  Rep.  583. 
The  scope  of  the  latter  decision  on  this  point  is  accurately  stated  in 
the  syllabus,  as  follows :  "  The  parties  made  a  special  contract  as 
to  the  transportation  of  the  oil.  Two  months  after  its  delivery 
at  Panama,  the  common  agent  of  the  defendant  here  executed 
bills  of  lading,  which  were  sent  to  plaintiff,  but  were  not  received 
until  after  the  oil  had  left  Aspinwall.  The  contract,  as  set  forth 
in  the  bill,  was  different  from  that  actually  made.  Held,  that 
defendant  could  not  alter  or  abrogate  the  contract  actually  made 
by  issuing  bills  of  lading,  and,  in  the  absence  of  proof  establish- 
ing that  plaintiff  consented  to  accept  the  bills  in  place  of  the  prior 
contract,  the  latter  must  control." 

JiCaving  out  of  consideration,  then,  the  receipt  of  May  fourth, 
the  rights  of  the  parties  would  clearly  be  controlled  by  the  above- 
mentioned  verbal  agreement.  But  counsel  for  appellant  contend 
that  that  receipt,  with  its  conditions,  became  the  contract  of  the 
parties,  at  its  date,  when  the  goods  were  delivered,  and  continued 
to  be  the  contract  until  May  sixth,  when  the  bill  of  lading  was 
delivered,  during  which  time  the  gooods  were  en  route,  and, 
therefore,  the  doctrine  of  the  Bostwick  case  has  no  application. 
Upon  the  facts  of  the  case,  we  are  clearly  of  the  opinion  that  the 
paper  delivered  by  the  carrier  to  the  shipper  on  May  fourth  was 
in  no  sense  a  contract  of  shipment.  If,  as  is  contended,  the 
receipt  of  May  fourth  and  biU  of  lading  of  the  sixth  are  identical 
in  their  legal  effect,  and  the  former  was  intended  by  the  parties 
as  a  contract  of  shipment,  the  question  naturally  arises,  why  was 
the  bill  of  lading  made  ?  If  the  parties  intended  the  receipt  to 
be  the  contract  of  shipment,  with  the  same  conditions  as  the  bill 
of  lading  afterwards  delivered  to  the  shipper,  why  were  the  con- 
ditions not  put  in  the  receipt,  as  they  were  in  the  bill  of  lading, 
instead  of  being  merely  printed  on  the  back  of  it,  and  referred 
to?     The  proper  construction  of  the  two  papers  is  essentially 
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different.  The  receipt  is  an  attempt  by  the  carrier  to  limit  its 
common-law  liability  by  notice.  Transportation  Co.  v.  Newhall, 
24  lU.  466 ;  Railroad  Co.  v.  Hale,  6  Mich.  244 ;  Newell  v.  Smith, 
49  Vt.  255 ;  Ayres  v.  Railroad  Corp.,  14  Blatchf.  9 ;  Fed.  Cas. 
No.  689 ;  Prentice  v.  Decker,  49  Barb.  21 ;  Limbnrger  v.  West- 
cott,  49  Barb.  288 ;  Expres-s  Co.  v.  Purcell,  37  Ga.  103 ;  Rail- 
road Co.  V.  Manufacturing  Co.,  16  Wall.  318.  In  the  latter  case 
the  carrier  gave  a  receipt  for  goods  as  follows :  "  Received  from 
V.  &  M.  Bostwick,  as  consignor,  the  articles  marked,  numbered 
and  weighing  as  follows  [wool  described].  To  be  transported 
over  said  road  to  the  depot  in  Detroit,  and  there  to  be  delivered 

to ,  agent,  or  order,  upon  the  payment  of  the  charges  thereon, 

and  subject  to  the  rules  and  regulations  established  by  the  com- 
pany, a  part  of  which  notice  is  given  on  the  back  hereof.  This 
receipt  is  not  transferable.  Hastings,  Freight  Agent."  On  the 
back  was  printed  the  following :  "  The  company  will  not  be 
responsible  for  damages  occasioned  by  delays,  storms,  accidents 
or  other  causes,  *  *  *  and  all  goods  and  merchandise  will 
be  at  the  risk  of  the  owner  thereof  while  in  the  company's  ware- 
house, except  such  loss  or  injury  as  may  arise  from  the  negligence 
of  the  agents  of  the  company."  The  action  was  for  a  loss  of  the 
wool  by  fire  while  in  the  depot  at  Detroit.  Justice  Davisy 
delivering  the  opinion  of  the  court,  passing  upon  the  effect  of  the 
receipt,  said :  "  It  is  insisted,  however,  by  the  plaintiffs  in  error,, 
it  they  are  not  relieved  from  liability  as  carriers  by  the  provisions- 
of  their  charter,  that  the  receipt  taken  by  the  consignor, 
without  dissent,  at  the  time  the  wool  was  received,  discharged 
them.  The  position  is  that  the  unsigned  notice  printed 
on  the  back  of  the  receipt  is  a  part  of  it,  and  that,  taken 
together,  they  amount  to  a  contract  binding  on  the  defend- 
ant in  error."  After  referring  to  the  cases  holding  that  a 
carrier  can,  by  special  contract  assented  to  by  the  shipper,  limit 
his  liability,  he  holds  that  the  receipt  and  notice  did  not  amount 
to  such  a  contract,  and  says  the  weight  of  authority  is  against  its 
validity.  Justice  Breese,  rendering  the  opinion  of  this  court  in 
the  Western  Transportation  Case,  supra,  speaking  of  the  receipt 
there  relied  upon,  said  :  "  No  distinction  has  been  attempted  to 
be  made,  nor  can  be  made,  between  a  public  notice  in  the  news- 
papers, or  by  hand  bills,  or  otherwise,  and  the  notice  conveyed 
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by  this  receipt,  it  being  printed  on  the  back  of  it,  for,  wherever 
it  may  be  found,  it  is  but  notice."  Bills  of  lading  are  both 
receipts  and  contracts  to  carry.  "  So  far  as  they  acknowledge 
the  delivery  and  acceptance  of  the  goods,  they  are  mere  receipts ; 
as  to  the  rest,  thev  are  contracts."  Hutch.  Carr.  122.  If  the 
contention  of  appellant  is  correct,  the  paper  of  May  fourth  is  a 
receipt  for  the  goods,  with  a  contract  to  carry  certain  conditions 
printed  on  the  back  of  it  signed  by  no  one.  We  are  clearly  of 
the  opinion  that  such  a  receipt  should  not  be  given  the  legal 
eflfect  of  a  special  contract,  limiting  a  public  carrier's  common- 
law  liability.  Xo  good  reason  can  be  shown  why,  if  the  inten- 
tion is  to  so  contract  with  the  shipper  in  good  faith,  the  conditions 
sliould  not  be  embodied  in  the  contract  and  properly  signed,  as 
was  done  in  the  bill  of  lading  dated  May  sixth,  and  this  we 
understand  to  be  in  harmony  with  the  decisions  in  New  York. 
There  the  Court  of  Appeals  has,  as  before  stated,  held  that 
where  the  conditions  are  embodied  in  the  receipt  or  bill  of  lading, 
as  in  Belger  v.  Dinsmore,  51  N.  Y.  166,  the  acceptance  of  the 
paper  is  conclusive  evidence  of  the  fact  that  the  shipper  knew 
its  contents,  and  assented  thereto,  but  we  have  been  able  to  find 
no  decision  of  that  court  giving  such  a  construction  to  a  mere 
receipt  calling  attention  to  conditions  on  the  back  of  it.  On  the 
contrary,  it  has  there  been  uniformly  held  that  the  liability  can- 
not be  restricted  or  limited  by  notice,  whether  brought  home  to 
the  shipi>er  or  not.  Moreover,  the  receipt  of  May  fourth  bears 
upon  its  face  a  refutation  of  the  idea  that  the  shipper  assented  to 
it  as  a  contract  of  shipment.  It  states  that  a  bill  of  lading  is  to 
be  given  thereafter.  That  fact  also  shows  that  neither  party 
intended  it  to  be  more  than  a  receipt  for  the  goods.  The  evi- 
dence as  to  the  custom  of  the  parties  in  like  transactions  tends 
to  support  this  view,  and  the  Appellate  Court  have  so  found  the 
fact. 

In  our  opinion  the  transaction,  as  evidenced  by  the  two  papers, 
shows  on  its  face  that  the  only  contract  of  sliipment  ever  made 
between  the  parties  in  writing  was  the  bill  of  lading  issued  after 
the  goods  had  been  shipped,  and  that  the  case  is  clearly  within 
the  rule  announced  in  Bostwick  v.  Railroad  Co.,  supra. 
Affirmed.* 

♦  Reported  in  36  N.  E.  Rep.  624. 
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Common  carriers — when  receipt  or  bill  of  lading  with  limitations 
of  liability  not  binding  upon  the  shipper — effect  of  prior  oral  agree- 
ments or  negotiations. —  When  goods  are  delivered  to,  and  accepted  by,  a 
carrier  for  transportation,  and  no  special  contract  is  made,  either  oral  or  writ- 
ten, the  law  implies  an  agreement  by  the  carrier  to  transport  the  goods  under 
its  common-law  liability.  7  Am.  R.  B.  &  Corp.  Hep.  281,  282.  If,  at  the 
time  of  the  delivery  of  the  goods,  a  receipt  or  bill  of  lading  is  made  out  and 
delivered  to  the  shipper  and  accepted  by  him,  the  general  rule  is  that  it  will 
be  binding  upon  the  parties,  in  so  far  as  its  conditions  are  not  contrary  to  law, 
and  that,  too,  whether  it  was  read  or  understood  by  the  shipper  or  not.  7 
Am.  R.  R.  &  Corp.  Rep.  802-807.  To  the  authorities  there  cited,  which  hold 
this  proposition,  may  be  added  Snider  v.  Adams  Express  Company,  63  Mo. 
376.  A  receipt  or  bill  of  lading  delivered  after  the  acceptance  of  the  goods, 
and  separated  from  such  acceptance  by  an  interval  of  time  and  so  as  not  to 
be  a  part  of  the  same  transaction,  is  not  binding  upon  the  shipper,  though 
retained  by  him  without  dissent,  unless  It  was  delivered  in  pursuance  of  a 
previous  understanding  or  course  of  dealing.  7  Am.  R.  R.  &  Corp.  Rep. 
307.  There  is  no  dissent  from  these  propositions  except  the  second,  and 
as  to  that,  some  courts  hold  that  the  acceptance  of  a  receipt  or  bill  of  lading 
does  not  bind  the  shipper,  unless  he  assents  to  its  terms.  7  Am.  R.  R.  & 
Corp.  Rep.  304-307. 

It  frequently  happens  that  there  is  more  or  less  oral  negotiation  preceding 
the  delivery  of  goods  for  shipment,  and  the  question  now  is:  What  effect  will 
such  oral  negotiations  have  upon  a  receipt  or  bill  of  lading  delivered  to  the 
shipper  at  the  time  the  goods  are  received  by  the  carrier  ?  The  general  rule 
that  a  written  contract  merges  or  supersedes  all  prior  or  contemporaneous  oral 
negotiations  or  agreements  in  relation  to  the  subject-matter  of  the  contract, 
applies  as  well  to  written  contracts  for  the  transportation  of  goods  as  to 
other  contracts.  Hutch.  Carr.  §§  126-128 ;  Central  R.  &  B.  Co.  v.  Hasselkus, 
8  Am.  R  R.  &  Corp.  Rep.  395 ;  Richmond  &  D.  R.  Co.  v.  Shomo,  90  Ga. 
496;  16  S.  E.  Rep.  220;  Turner  v.  St.  Louis,  etc.,  R.  Co.,  20  Mo.  App.  632; 
Am.  Trans.  Co.  v.  Moore,  5  Mich.  368 ;  Long  v.  New  York  Central  R.  Co.,  50 
N.  Y.  776;  Germania  Fire  Ins.  Co.  v.  Memphis,  etc.,  R.  Co.,  72  N.  Y.  90. 
The  question  in  such  cases  is  not  what  effect  shall  be  given  to  the  written 
contract,  but  whether  there  is  a  written  contract.  If  the  shipper  expressly 
assented  to  the  terms  of  the  receipt  or  bill  of  lading,  he  would  undoubtedly 
be  bound  by  it,  no  matter  what  had  preceded  it.  In  Richmond  &  D.  R.  Co. 
V.  Shomo,  90  Ga.  496 ;  16  S.  E.  Rep.  220,  where  the  shipper  signed  the  bill  of 
lading  and  relied  upon  a  prior  inconsistent  parol  agreement,  the  court  says : 
"  It  is  to  be  assumed  that  when  the  plaintiff  signed  this  contract  he  knew  its 
contents ;  it  was  his  duty  to  know,  and  it  is  not  denied  that  he  did.  If  it 
failed  to  speak  the  whole  contract  it  was  incumbent  upon  him  to  sec  that  it 
did  so  before  he  accepted  and  signed  it.  The  rule  is  well  settled  that  resort 
cannot  be  had  to  a  prior  parol  agreement  to  add  to  or  vary  in  behalf  of  the 
shipper  the  terms  of  a  special  contract  contained  in  the  bill  of  lading  accepted 
and  signed  by  him  before  the  goods  are  shipped,  where  it  does  not  appear  that 
this  signing  was  the  result  of  fraud  or  mistake.    Here  it  is  not  pretended  that 
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there  was  fraud  or  mistake.  The  contract,  as  signed,  must,  therefore,  be 
taken  as  the  final  repository  and  sole  evidence  of  the  agreement  between  the 
parties,  and  any  limitations  in  it  not  inconsistent  with  the  law  are  binding^ 
upon  the  shipper."  In  support  of  this  position  the  court  cites  the  following 
authorities:  Porter  Bills  of  Lading,  §  64,  et  seq.;  2  Rorer  R.  R.  (ed.  1884) 
1323 ;  Hutch.  Carr.  §§  126, 128 ;  2  Beach  Ry.  Law,  §§  962,  963 ;  2  Am.  & 
Eng.  Ency.  Law,  228  ;  Railway  Ck).  v.  Cleary,  77  Mo.  634 ;  Snow  v.  Railway 
Co.,  109  Ind.  422 ;  9  N.  E.  Rep.  702;  Railway  Co.  v.  Weakly,  50  Ark.  397; 
9  S.  W.  Rep.  134 ;  7  Am.  St.  Rep.  104,  and  note,  117 ;  Railway  Co,  v.  Has- 
well,  91  Ala.  340 ;  8  So.  Rep.  649 ;  Pemberton  v.  Railroad  Co.,  104  Mass.  144; 
Long  V.  Railroad  Co.,  50  N.  Y.  76 ;  Germania  Fire  Ins.  Co.  v.  Railroad  Co., 
72  N.  Y.  90. 

If  the  shipper,  at  the  time  of  receiving  the  bill  of  lading  or  receipt,  is 
informed  of  its  contents  or  reads  it  over  and  so  learns  its  contents  and  makea 
no  objection,  his  assent  may  be  conclusively  presumed.  7  Am.  R.  R.  & 
Corp.  Rep.  802-805 ;  Merchants'  Dispatch  Trans.  Co.  v.  Joetting,  89  111.  152. 
So  far  there  would  seem  to  be  no  diflSculty. 

The  oral  negotiations  which  sometimes  precede  the  shipment  of  goods  may 
amount  to  nothing  more  than  a  proposition  on  the  part  of  the  carrier,  or  they 
may  amount  to  an  actual  contract,  a  proposition  made  by  the  carrier  and 
accepted  by  the  shipper.  In  the  latter  case  the  weight  of  authority  is  that 
the  subsequent  delivery  and  acceptance  of  the  goods  is  presumed  to  be  under 
and  in  pursuance  of  the  oral  contract,  and  that  the  acceptance  of  a  receipt  or 
bill  of  lading  by  the  shipper,  without  knowledge  of  its  contents,  does  not  make 
the  latter  binding  upon  him.  Pereira  v.  Central  Pac.  R.  Co.,  66  Cal.  92 ;  Mis- 
souri Pac.  R.  Co.  V.  Beeson,  30  Kan.  298 ;  FiUebrown  v.  Grand  Trunk  R.  Co., 
55  Me.  462  ;  Blossom  v.  Griflan,  13  N.  Y.  669 ;  Gaines  v.  Union  Transportation 
Co.,  28  Ohio  St.  418 ;  King  v.  Woodbridge,  34  Vt.  565.  Opposing  authorities, 
are  Long  v.  New  York  Central  R  Co.,  50  N.  Y.  76;  Germania  Fire  Ins.  Co. 
V.  Memphis,  etc.,  R.  Co.,  72  N.  Y.  90 ;  Harris  v.  Grand  Trunk  R.  Co.,  15  R. 
L  371. 

A  statement  of  the  case  of  Pereira  v.  Central  Pac.  R.  Co.,  66  Cal.  92,  will 
be  found  in  5  Am.  R.  R.  &  Corp.  Rep.  561. 

In  Missouri  Pacific  R.  Co.  v.  Beeson,  30  Kan.  298,  the  suit  was  for  the  loss  of 
two  out  of  eighty-one  racks  of  wool,  shipped  from  Paola,  Kansas,  to  Phila- 
delphia, Penn.  Sometime  prior  to  shipping  the  wool  the  plaintiff  inquired  of 
defendant's  agent  at  Paola  what  he  would  charge  for  carrying  wool  '  *  to  Phila- 
delphia on  a  through  bill  of  freight,"  The  agent  answered  that  he  would 
have  to  telegraph  to  St.  Louis.  Afterwards  the  agent  handed  the  plaintiff  a 
paper  showing  the  rate  at  which  they  would  carry  wool  from  Paola  to  Phila- 
delphia. Subsequently  the  plaintiff  delivered  the  wool,  which  was  addressed 
to  consignees  at  Philadelphia,  Penn.  The  plaintiff  offered  to  pay  the  freight, 
but  the  agent  said  they  would  collect  it  at  Philadelphia.  After  the  wool  waa 
all  loaded  and  the  cars  locked  the  agent  made  out  and  delivered  to  the  plaintiff 
bills  of  lading.  The  plaintiff  accepted  the  bills  of  lading  without  objection 
or  inquiry,  and  without  knowing  their  contents,  merely  examining  them 
to  see  that  they  correctly  described  the  goods,  the  consignees  and  des- 
tination.     The    bills    of    lading    purported    to   be    an    undertaking    to 
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deliver  the  wool  at  St.  Louis,  and  the  defendant  contended  that  this  was 
the  contract  between  the  parties,  and  that  it  was  not  liable  for  a  loss  beyond 
its  lines.  The  court  held  that  there  was  a  complete  parol  contract  to  cany  the 
wool  to  Philadelphia  at  a  specified  price,  and  that  the  bills  of  lading,  under 
the  circumstances,  did  not  supersede  that  contract,  and  a  judgment  for  the 
plaintiff  was  affirmed.  The  court  says:  "  We  think  it  clear,  from  the  evi- 
dence and  the  findings  of  the  jury,  that  there  was  an  original  parol  contract 
to  carry  the  wool  from  Paola  to  Philadelphia  at  a  settled  price,  before  the 
wool  was  delivered  under  such  contract,  and  before  any  bills  of  lading  were 
made  out  or  delivered  to  the  plaintiff,  and  that  it  is  the  parol  contract  which 
must  determine  the  rights  of  the  parties  in  this  case,  and  not  the  bills  of  lad- 
ing." The  court  is  doubtless  in  error  in  saying  there  was  a  parol  contract 
before  the  wool  was  delivered.  There  was  a  proposition  by  the  railroad  com- 
pany, but  no  evidence  of  any  acceptance  by  the  plaintiff  before  he  delivered 
the  wool,  and  the  only  evidence  of  such  acceptance  was  the  fact  of  such  deliv- 
ery. The  court  further  says:  "Of  course,  bills  of  lading  are  prima  facie 
evidence  of  what  the  contract  was  between  the  parties,  and  it  devolved  upon 
the  plaintiff  to  show  that  the  contract  apparently  shown  by  the  bills  of  lading 
was  not  the  contract  upon  which  the  wool  was  delivered  to  the  defendant  for 
transportation.  If  no  previous  contract  had  been  made  between  the  parties 
the  bills  of  lading  would  be  conclusive  evidence  as  to  the  character  of  the  con- 
tract between  the  parties.  And  possibly,  if  tJie  defendant  or  its  agents  had 
called  the  attention  of  the  plaintiff  to  the  particular  words  in  the  bill  of  lading 
showing  that  the  wool  was  to  be  carried  *  to  St.  Louis  station,*  or  if  the  plain- 
tiff, at  the  time  of  receiving*  the  bills  of  lading,  had  read  the  same  and'  made 
no  objection  thereto,  the  bills  of  lading  might  be  considered  as  conclusive 
evidence  of  the  character  and  extent  of  the  contract  between  the  parties.  But 
a  bill  of  lading  signed  by  one  party  only,  read  by  one  party  only  and  under- 
stood by  one  party  only  can  hardly  be  held  to  overturn  and  destroy  a  previous 
contract  entered  into  by  and  between  both  the  parties,  where  the  original  con- 
tract has  been  principally  executed  and  fulfilled  on  the  part  of  one  of  the  par- 
ties, and  by  that  one  who  did  not  understand  the  contents  of  the  bill  of  lad- 
ing, and  who  is  to  suffer  if  the  original  contract  is  to  be  considered  as  over- 
turned and  destroyed.  After  the  plaintiff's  wool  was  loaded  upon  and  within 
the  defendant's  cars  and  the  cars  locked  it  was  hardly  the  proper  time  for  the 
defendant  to  attempt  to  change  the  original  contract." 

A  statement  of  Fillebrown  v.  Grand  Trunk  R.  R.  Co.,  55  Me.  462,  will  be 
found  in  7  Am.  R.  R.  &  Corp.  Rep.  310.  In  the  Vermont  case  the  plaintiff 
desired  to  send  sheep  to  New  York  in  time  for  a  certain  market  He  applied 
to  one  Joslin,  agent  of  the  defendants,  who  </cre  trustees  operating  a  railroad, 
and  was  sent  by  him  to  W..  one  of  the  trustees.  According  to  the  plaintiff 
the  latter  agreed  orally  to  guarantee  that  the  sheep  should  arrive  within  the 
time  mentioned,  and  thereupon  the  plaintiff  agreed  to  send  his  sheep,  and 
offered  to  pay  the  freight  to  W.,  but  the  latter  said:  "You  can  pass  the 
money  to  Joslin,  and  he  will  receipt  it  for  you."  The  plaintiff  did  so,  and 
received  what  he  supposed  was  a  receipt,  but  what  was  in  fact  a  bill  of  lading 
containing  a  stipulation  that  the  trustees  did  not  guarantee  any  special  dis- 
patch in  transportation,  unless  by  an  express  stipulation  in  writing.     There 
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having  been  a  failure  to  deliver  the  sheep  in  time  for  the  market,  the  plaintiff 
Bued  for  damages,  relying  upon  the  oral  agreement.  The  defendants  relied 
upon  the  paper  writing  as  a  defense.  The  court  held  that  the  paper  was  not 
complete  as  a  contract  without  delivery  and  acceptance,  and  that  this  was  a 
matter  which  rested  in  parol,  and  that  if  the  plaintift  accepted  the  paper  in 
question,  supposing  and  having  a  right  to  suppose  it  was  a  receipt,  then  it 
was  not  binding  upon  him  as  a  contract.  Speaking  of  the  paper  the  court 
says :  ''  But  it  is  claimed  by  defendants'  counsel  that  as  the  plaintift  knew  it 
had  reference  to  this  transaction,  if  he  took  it  without  reading  it  he  did  bo  at 
his  peril,  and  is  bound  by  its  contents.  It  is  true  he  knew  the  money  he  paid 
had  reference  to  the  contract  he  had  just  made,  and  supposed  the  receipt 
was  a  receipt  for  the  freight  he  was  to  pay  upon  it,  but  the  jury  have 
found  that  from  what  transpired  and  from  what  was  said  and  done,  he  did 
not  suppose,  and  had  no  reason  to  suppose,  it  was  anything  more  than  a 
receipt  for  the  money  so  to  apply.  The  payment  by  the  plaintiff  was  but 
a  performance  of  his  part  of  the  contract,  and  a  receipt  for  it  would  only 
be  a  written  admission  by  the  other  party  of  the  fact  of  payment ; 
therefore,  the  plaintiff,  although  he  knew  the  receipt  was  to  apply  to  this  trans- 
action, had  no  reason  to  suppose  it  would  contain  the  terms  of  the  defendants' 
undertaking,  as  that  would  not  be  within  the  scope  or  meaning  of  the  term 
receipt^  either  in  the  legal  or  popular  sense.  A  receipt  and  a  contract  are 
entirely  different.  One  discharges,  and  the  other  creates,  an  obligation.  The 
plaintiff  by  being  promised  a  receipt  for  the  money,  and  so  understanding  it, 
had  no  notice  that  the  paper  delivered  was  a  contract  between  the  parties,  so 
that  the  case  in  principle  is  the  same  as  if  the  receipt  he  was  to  receive  had 
reference  to  some  other  debt  or  transaction.  The  evidence,  we  think,  tended 
to  show  that  there  never  was  any  such  delivery  and  acceptance  of  the  paper, 
as  a  contract,  as  to  make  it  binding  as  such  between  the  parties,  and  the  evi- 
dence was  left  to  the  jury  under  proper  instructions,  and  they,  having  so 
found,  were  properly  allowed  to  resort  to  the  parol  evidence  of  the  contract." 

In  Qaines  v.  Union  Transportation  Co.,  28  Ohio  St.  418,  the  proposition  is 
laid  down  that  where  there  is  a  previous  verbal  contract  with  a  common  car- 
rier, as  to  the  terms  of  carriage  under  which  the  goods  are  delivered,  followed 
by  bills  of  lading  with  restrictions  not  embraced  in  the  verbal  contract,  the 
plaintiff  may  rely  upon  his  previous  contract,  unless  the  contents  of  the  bills 
are  brought  to  his  knowledge  and  assented  to  before  the  goods  have  gone 
beyond  his  control,  and  it  was  held  to  be  a  question  for  the  jury  whether  the 
goods  were  shipped  under  the  verbal  contract  or  bill  of  lading.  The  case  of 
Jennings  v.  Grand  Trunk  R.  Co.  (N.  Y.),  5  Am.  R.  R.  &  Corp.  Rep.  548.  and 
note,  arc  also  important  in  this  connection. 

When  a  shipper  makes  inquiry  of  a  carrier  as  to  rates,  or  as  to  other  mat- 
ters relating  to  the  transportation  of  his  goods,  and  secures  from  the  carrier 
what,  in  legal  effect,  is  a  proposition  for  such  transportation,  it  will  be  pre- 
sumed that  the  proposition  is  to  carry  subject  to  the  common-law  liability, 
unless  otherwise  specified.  See  7  Am.  R.  R.  &  Corp.  Rep.  281,  note.  If  such  a 
proposition  is  followed  in  a  reasonable  time  by  a  delivery  of  the  goods,  such 
delivery  would  amount  to  an  acceptance  of  the  proposition,  and,  if  there  waa 
nothing  more,  a  contract  would  arise  to  transport  the  property  according  to 
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the  terms  of  the  proposition,  and  subject  to  the  common-law  liability,  except 
as  otherwise  specified.  But  if  the  delivery  of  the  goods  is  immediately  fol- 
lowed by  the  making  out  and  delivery  to  the  shipper  of  such  receipt  or  bill 
of  lading,  containing  restrictions  of  liability,  the  question  arises  whether  the 
contract  between  the  parties  is  the  one  made  by  the  oral  proposition  and  its 
acceptance  by  delivery  of  the  goods,  or  the  one  evidenced  by  the  bill  of  lad- 
ing. There  is  no  doubt  in  such  cases  that  the  shipper  intends  to  accept  the 
oral  proposition,  and  such  acceptance  would  seem  to  be  complete  the  instant 
the  goods  are  delivered.  If  so,  the  subsequent  delivery  of  a  receipt  or  bill  of 
lading  to  the  shipper,  although  made  as  soon  after  the  receipt  of  the  goods  as 
possible,  and  without  any  lapse  of  time  except  what  is  consumed  in  making 
out  the  paper,  would  not  seem  to  be  any  more  effectual  to  change  or  super- 
sede the  oral  contract  than  in  cases  where  the  oral  proposition  of  the  shipper 
was  accepted  before  the  delivery  of  the  goods.  It  is  virtually  so  held  in  Mis- 
souri Pacific  R.  Co.  V.  Beeson,  80  Kan.  298,  already  noticed,  although  the 
court  assumed  that  there  was  a  complete  contract  before  the  goods  were 
delivered. 
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Co.  et  al. 

(Supreme  Court  of  Texas,  November  16,  1893.) 

1.  Corforatioks.  Iksolyenct.  Power  to  frefer  creditors.  A  cor- 
poration does  not  possess  the  general  power  of  contracting  which  a  natural 
I)er8on  has,  but  it  is  limited  to  thr;  exercise  of  such  powers  as  are  expressly 
conferred  by  statute  or  necessarily  implied. 

2.  Under  the  general  principles  of  law  applicable  to  such  cases  the  assets  of 
an  insolvent  corporation,  which  has  ceased  to  do  business,  with  no  intention 
to  resume,  constitute  a  trust  fund  for  the  payment  of  its  debts,  and  the  cor- 
poration has  no  power,  in  such  case,  to  execute  a  preferential  deed  of  trust  in 
favor  of  certain  creditors,  whether  officers,  stockholders  or  otherwise. 

3.  No  such  power  is  conferred  by  statutes  authorizing  corporations  (1)  "to 
hold,  purchase,  sell,  mortgage  or  otherwise  convey  such  real  and  personal 
estate  as  the  purposes  of  the  corporation  shall  require  \"  (2)  **  to  enter  into  any 
obligation  or  contract  essential  to  the  transaction  of  its  authorized  business ;" 
or  (3)  "  to  borrow  money  on  the  credit  of  the  corporation,  not  exceeding  its 
authorized  capital  stock,  and  to  execute  bonds  or  promissory  notes  therefor, 
and  to  pledge  the  property  and  income  of  the  corporation,"  as  these  all  relate 
to  the  purposes  and  business  of  the  corporation  as  a  going  concern. 

CERTIFIED  questions  from  Court  of  Civil  Appeals  of  second 
supreme  judicial  district. 
Action  by  the  Perry  Stove  Manufacturing  Company  and  others 
against  the  Lyons-Thomas  Hardware  Company  and  others  to  set 
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aside  a  deed  of  trust.     From  a  judgment  for  plaintiffs,  defendants 
appealed. 

Maxeyy  Lightfoot  cfe  Denton  and  Dudley  <&  Moore^  for  appel- 
lants.    Hale  i&  Hale  and  T,  K  Hill,  for  appellees. 

Stayton,  C.  J.  The  questions  submitted  by  the  Court  of  Civil 
Appeals  for  decision  are  :  "  (1)  Whether  or  not  a  preferential 
deed  of  trust  executed  by  a  private  trading  corporation  (chartered 
in  July,  1884,  under  general  law)  after  it  has  become  insolvent, 
and  consequently  ceased  to  carry  on  its  business,  without  any 
intention  of  resuming  the  enterprise,  is  void  as  against  the  unse- 
cured creditors  of  such  corporation.  (2)  If  a  private  corporation, 
under  such  circumstances,  has  the  same  power  to  prefer  its  credit- 
ors as  an  individual,  whether  such  preferential  deed  is  void  in  law 
because  of  the  fact  that  the  stockholders,  directors  and  other 
officers  of  the  corporation,  who  executed  in  the  name  of  the  cor- 
poration, are  liable  as  sureties  and  indorsers  on  the  preferred 
claims."  Both  questions  present  a  case  in  which,  on  account  of 
insolvency,  the  corporation  had  ceased  to  carry  on  business,  and 
had  no  intention  at  any  time  to  resume,  when  the  instrument  was 
executed  through  which  preference  was  intended  to  be  given. 

The  corporation  was  one  having  no  powers  other  than  such  as 
are  given  by  the  laws  of  this  state  regulating  incorporation  under 
the  general  law,  which  of  course  will  embrace  powers,  although 
not  expressly  given,  that  are  necessary  to  the  exercise  of  those 
which  are.  It  is  contended,  however,  that  such  corporations  have 
all  the  powers  to  give  preferences  which  a  person  has,  so  long  as 
the  corporate  existence  continues,  unless  such  power  is  denied  by 
the  common  law  or  by  the  statutes  of  this  state ;  and  in  support 
of  this  proposition  reference  is  made  to  the  opinion  in  case  of 
Riche  V.  Iron  Co.,  L.  R.  (9  Exch.)  263,  in  which  the  court  was 
considering  the  powers  conferred  on  corporations  created  under 
general  acts  of  parliament.  In  the  course  of  the  opinion,  refer- 
ring to  the  case  of  Sutton's  Hospital,  10  Coke,  30,  it  was  said  that 
was  "  an  express  authority  that  at  common  law  it  is  an  incident 
to  a  corporation  to  use  its  common  seal  for  the  purpose  of  bind- 
ing itself  to  anything  to  which  a  natural  person  could  bind  him- 
self, and  to  deal  with  its  property  as  a  natural  person  might  deal 
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with  his  own ;  and,  further,  that  an  attempt  to  forbid  this,  on 
the  part  of  the  king,  even  by  express  negative  words,  does  not 
bind  the  law.  *  *  *  I  take  it  that  the  true  rule  of  law  is 
that  a  corporation,  at  common  law,  has,  as  an  incident  given  by 
law,  the  same  power  to  contract  and  subject  to  the  same  restric- 
tions that  a  natural  person  has."  The  question  involved  in  that 
case  was  whether  a  certain  transaction  was  ultra  vires,  and  its 
solution  depended  on  the  question  whether  corporations  incor- 
porated under  the  general  law  had  the  same  powers  as  what  may 
be  termed  "  common-law  corporations."  On  appeal  to  the  House 
of  Lords,  it  was  held  that  a  company  created  a  corporation  under 
the  general  law  providing  for  voluntary  incorporation  was  not  a 
corporation  possessed  of  inherent  common-law  rights,  but  was 
limited  to  the  powers  properly  embraced  under  the  law  in  the 
memorandum  of  association.  Iron  Co.  v.  Riche,  L.  R.  (7  H.  L.) 
633.  The  English  acts  regulating  incorporation,  as  do  the  acts 
in  force  in  this  state  on  that  subject,  prescribe  the  powers  cor- 
porations organized  under  them  may  exercise,  and  it  ought  to  be 
deemed  settled  law  that  they  have  only  such  powers  as  the  acts 
under  which  they  are  created  confer  upon  them.  Attorney- 
General  V.  Great  Northern  Ry.  Co.,  1  Drew.  &  S.  154 ;.  Evers- 
field  V.  Railway  Co.,  3  De  Gex  &  J.  286 ;  Green  Bay  &  M.  R. 
Co.  V.  Union  Steamboat  Co.,  107  U.  S.  100 ;  2  Sup.  Ct.  Rep.  221 ; 
Thomas  v.  Railroad  Co.,  101  U.  S.  81.  In  the  case  last  cited  it 
was  contended,  as  in  this,  that  a  corporation  created  as  suggested 
in  the  questions  submitted  may  do  any  act  not  expressly  or 
impliedly  prohibited  by  its  charter,  as  might  corporations  at  com- 
mon law,  but  in  reply  to  this  it  was  said :  "  We  do  not  concur  in 
this  proposition.  We  take  the  general  doctrine  to  be,  in  this  coun- 
try, though  there  may  be  exceptional  cases  and  some  authorities 
to  the  contrary,  that  the  powers  of  corporations  organized  under 
legislative  statutes  are  such,  and  such  only,  as  those  statutes  con- 
fer. Conceding  the  rule  applicable  to  all  statutes,  that  what  is 
fairly  implied  is  as  much  granted  as  what  is  expressed,  it  remains 
that  the  charter  of  a  corporation  is  the  measure  of  its  powers, 
and  that  the  enumeration  of  these  powers  implies  the  exclusion 
of  all  others."  In  Head  v.  Insurance  Co.,  2  Cranch,  127, 
it  was  said  :  "  An  individual  has  an  original  capacity  to  contract 
and  bind  himself  in  such  manner  as  he  pleases.    «    *    *    Rut, 
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with  those  bodies  which  have  ouly  a  legal  existence,  it  is  other- 
wise. The  act  of  incorporation  is  to  them  an  enabling  act.  It 
gives  them  all  the  power  they  possess.  It  enables  them  to  con- 
tract." In  Davis  v.  Railroad  Co.,  131  Mass.  259,  it  was  said 
that  a  corporation  "  is  not  vested  with  all  the  capacities  of  a  nat- 
ural person,  or  of  an  ordinary  partnership,  but  with  such,  only, 
as  its  charter  confers ; "  and  it  may  be  doubted  if  the  English 
decisions  assert  any  other  rule,  except  as  to  corporations  existing 
by  prescription,  whose  existence,  as  well  as  powers,  must  be  deter- 
mined by  long  and  uninterrupted  exercise  of  corporate  franchises. 
If  the  power  thus  used  be  for  sufficient  length  of  time  as  unre- 
stricted in  business  as  is  that  of  a  natural  person,  the  same  reason 
exists  for  presuming  that  a  grant  of  such  power  was  at  some 
remote  period  made  as  for  presuming  the  existence  of  a  grant  of 
corporate  franchise  from  its  exercise  for  a  great  number  of  years. 
It  is  probably  true  that  English  courts,  in  speaking  of  "  corpora- 
tions by  the  common  law,"  refer  only  to  those  that  have  exercised 
corporate  powers  frona  time  immemorial,  and  it  may  be  safely 
assumed  that  no  mere  trading  corporation  was  ever  thus  classified. 
Although  requested  to  do  so,  if  possible,  counsel  have  been 
unable  to  furnish  any  decision  by  an  English  court,  except  the 
one  before  referred  to  —  which,  as  we  have  seen,  was  expressly 
overruled  —  in  which  it  was  held  that  a  corporation  created  under 
the  acts  of  parliament  regulating  the  formation  and  business  of 
companies  with  corporate  powers  had  any  such  powers  as  are 
here  claimed  for  trading  corporations  created  under  the  general 
laws  of  this  state ;  and,  in  view  of  the  learning  and  industry  of 
counsel,  we  feel  authorized  to  conclude  that  no  such  decision 
exists.    . 

Whether  such  transactions  as  are  set  out  in  the  questions  pro- 
pounded are  consistent  with  rules  recognized  by  courts  of  law  as 
well  as  by  courts  of  equity,  and  by  them  enforced  for  the  preser- 
vation of  rights  and  redress  of  wrongs,  will  be  considered 
hereafter. 

The  broad  proposition  that  a  corporation  created  under  the 
general  laws  of  this  state  may  do  any  act  in  reference  to  its  prop- 
erty which  a  natural  person  may  do  with  his  is  expressly  nega- 
tived by  the  statute.  The  memorandum  of  association  termed 
by  the  statute  the  "  charter "  is  required  to  state  "  the  purpose 
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for  which  it  is  formed."  Eev.  St.  art.  567.  This  requirement  is 
not  solely  that  evidence  may  be  thus  furnished  that  the  company 
18  one  intending  to  pursue  a  business  for  which  the  statute  per- 
mits incorporation,  but  is  also  intended  for  the  protection  of 
those  who  may  become  stockholders  or  creditors,  who  are  entitled 
to  know  in  what  business  the  corporation  may  engage,  for  with- 
out this  they  cannot  know  the  extent  of  its  powers,  nor  the  haz- 
ards to  which  they  may  be  legally  exposed.  The  statute  further 
provides  that  "  no  corporation  created  under  the  provisions  of  this 
title  shall  employ  its  stock,  means,  assets  or  other  property, 
directly  or  indirectly,  for  any  other  purpose  whatever,  than  to 
accomplish  the  objects  of  its  creation."  Rev.  St.  art.  589.  The 
objects  of  its  creation  are  none  other  than  such  as  are  named  in 
the  charter.  A  natural  person  may  make  any  disposition  of  his 
property  not  forbidden  by  law,  and  may  make  any  contract  law- 
ful within  itself;  but,  under  the  plain  terms  of  the  statute 
referred  to,  a  private  corporation  has  no  such  power.  The  stat- 
ute enumerates  the  powers  of  private  corporations  existing  under 
it,  and  they  will  be  here  noticed.  It  declares  that  they  shall  have 
power  "  to  hold,  purchase,  sell,  mortgage  or  otherwise  convey 
such  real  and  personal  estate  as  the  purposes  of  the  corporation 
shall  require,  and  also  to  take,  hold  and  convey  such  other  prop- 
erty, real,  personal  or  mixed,  as  shall  be  requisite  for  such  corpo- 
ration to  acquire  in  order  to  obtain  or  secure  the  payment  of  any 
indebtedness  or  liability  due  or  belonging  to  the  corporation." 
Rev.  St.  art.  575.  No  such  restrictions  upon  the  power  of  natural 
persons  to  acquire,  hold  or  dispose  of  property  exist ;  and  the 
manifest  purpose  of  this  statute  was  not  so  much  to  confer  power 
on  such  corporations  to  hold,  purchase,  sell  or  mortgage  property 
necessary  for  the  proper  transaction  of  the  business  named  in  the 
charter  as  to  restrict  the  power  of  corporations  to  hold,  buy,  sell 
or  mortgage,  subject  to  one  exception  —  to  such  property  as  may 
be  reasonably  necessary  to  the  legitimate  business  of  the  particu- 
lar corporation ;  for  without  such  an  express  grant  of  power  the 
incorporation  of  a  company,  without  authority  to  carry  on  a 
specified  business,  would  carry  with  it  power  to  hold,  purchase, 
sell,  mortgage  or  otherwise  convey  property  necessary  to  that 
business.     Power  to  hold,  purchase  and  sell  property  would  be 
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absolately  necessary  to  the  business  of  any  trading  corporation, 
and  power,  through  mortgage  or  Kke  conveyance,  to  acquire 
means  with  which  to  purchase  property  necessary  to  carry  on  the 
business,  would  also  exist.  It  will  be  observed  that  the  powers 
mentioned  in  the  statute  are  authorized  to  be  exercised  in 
relation  to  such  property  "as  the  purposes  of  the  corpora- 
tion shall  require,"  and  they  are  all  powers  ordinarily  nec- 
essary to  be  exercised  while  a  business  is  in  active  operation, 
with  a  view  to  obtain  the  results  contemplated  when  a  corpora- 
tion is  created,  and  the  exercise  of  some  of  them,  as  the  powers 
to  hold  and  to  purchase  such  property  as  the  business  of  the  cor- 
poration may  require,  would  be  necessary  or  permissible,  looking 
to  the  rights  of  stockholders  and  creditors,  only  when  the  busi- 
ness was  being  carried  on.  If  a  corporation  be  created  with 
power  to  manufacture  cotton  or  woollen  goods,  its  power  to  buy 
and  hold  raw  material  while  the  business  was  carried  on  would  be 
clear.  But  suppose  such  a  corporation  to  become  insolvent,  and 
on  that  account  to  cease  business,  with  intent  never  to  resume  it. 
Would  it  be  contended  that  it  had  power  to  buy  and  hold  wool 
or  cotton  for  purposes  of  speculation  ?  The  statute  answers  the 
question.  Some  of  the  powers  mentioned,  however,  may  be  as 
advantageously  used  in  winding  up  the  affairs  of  a  corporation 
as  in  carrying  it  on,  and  these  are  the  powers  to  sell,  mortgage 
and  otherwise  convey ;  but  it  must  be  kept  in  mind  that  the  exer- 
cise of  these  powers,  if  we  look  alone  to  the  statute  under  con- 
sideration as  their  source,  is  authorized  only  in  reference  to  such 
property  "as  the  purposes  of  the  corporation  require"  to  be 
sold,  mortgaged  or  otherwise  conveyed.  If  these  powers  stood 
alone,  it  ought  to  be  held  that  they  might  be  exercised  whenever 
necessary  or  advantageous  to  sell,  mortgage  or  otherwise  convey, 
as  in  winding  up  the  affairs  of  a  private  corporation ;  but  stand- 
ing in  connection,  as  they  do,  with  powers  relating  to  the  same 
property,  which  can  be  exercised  upon  such  property  only  when 
it  is  necessary  to  carry  on  the  corporate  business  then  continuing, 
it  may  be  doubted  if  the  statute  under  consideration  has  any  appli- 
cation to  the  winding  up  of  the  affairs  of  an  insolvent  corporation 
that  has  ceased  to  do  business.  If  by  the  word  "  purposes "  be 
meant  the  business  or  occupation,  in  all  its  phases,  which  the  corpo- 
ration, by  its  charter,  is  empowered  to  pursue,  as  is  meant  by  the 
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word  "  purpose  "  in  that  part  of  the  statute  requiring  "  the  purpose 
for  which  it  is  formed  "  to  be  stated  in  the  charter,  then  it  is  evident 
that  the  statute  has  application  only  to  powers  to  be  used  while 
the  business  for  which  the  corporation  was  given  existence  is  car- 
ried on.  The  power  of  a  trading  corporation  to  sell  or  to  mort- 
gage property  to  raise  means  to  pay  its  debts  during  its  active 
life,  or  after  it  has  become  insolvent  and  ceased  business,  is  not 
controverted,  but  that  is  not  the  immediate  question  under  con- 
sideration ;  for  the  present  inquiry  is,  does  the  statute  now  under 
consideration,  as  claimed,  expressly  or  by  necessary  implication, 
confer  on  a  corporation  circumstanced  as  was  the  hardware  com- 
pany power  to  make  the  conveyance  in  question !  K  such  a 
power  existed,  we  are  of  opinion  that  it  must  be  found  elsewhere. 
The  statute  further  provides  that  private  .corporations  have 
power  "  to  enter  into  any  obligation  or  contract  essential  to  the 
transaction  of  its  authorized  business."  Eev.  St.  art.  575.  This 
statute  must  be  considered  in  connection  with  the  one  just  passed 
from,  and  with  any  other  relating  to  the  powers  of  private  cor- 
porations, in  order  to  understand  and  arrive  at  the  legislative 
intent.  It  will  be  observed  that  this  statute  empowers  such  cor- 
porations to  enter  into  any  contract  or  obligation  whatever,  with 
only  one  restriction,  which  is  that  the  contract  or  obligation  must 
be  essential  to  the  transaction  of  the  corporation's  authorized 
business.  What  was  the  authorized  business  of  the  private  cor- 
poration making  the  conveyance  in  question  ?  That  business  was 
authorized  which  its  charter  stated  it  was  formed  to  pursue.  What 
was  that  business  ?  "  Business "  is  defined  to  be  "  that  which 
busies,  or  that  which  occupies  the  time,  attention  or  labor  of  one, 
as  his  principal  concern,  whether  for  a  longer  or  shorter  time ; 
employment;  occupation."  Webster:  "Business  is  a  word  of 
large  signification,  and  denotes  the  employment  or  occupation  in 
which  a  person  is  engaged  to  procure  a  living."  Goddard  v. 
Chaffee,  2  Allen,  395.  "  It  is  the  synonym  of  '  employment,' 
signifying  that  which  occupies  the  time,  attention  and  labor  of 
men  for  the  purpose  of  a  livelihood  or  profit."  Martin  v.  State, 
59  Ala.  36.  The  corporation  making  the  conveyance  in  question 
was  a  private  trading  corporation,  the  business  of  which  consisted 
in  buying  and  selling  for  profit  in  the  ordinary  course  of  mer- 
cantile business.    That  was  its  business,  within  the  meaning  of 
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the  statute,  and  when  that  ceased,  without  intent  to  resume,  the 
business  no  longer  existed,  and  no  contract  thereafter  made  could 
be  essential  to  the  transaction  of  —  the  doing  of  —  that  business. 
The  mere  act  of  paying  or  securing  an  indebtedness  can  never 
become  a  business.  This  statute  is  broader  than  that  before 
noticed,  and  evidently  was  intended  to  apply  only  to  such  con- 
tracts and  obligations  as  it  might  become  necessary  to  assume  or 
make  in  carrying  on  the  business  for  which  incorporation  was 
given.  One  applies,  in  terms,  to  power  over  property  necessary 
to  be  held  or  purchased  to  carry  on  the  corporate  business,  and  to 
property  necessary  to  sell,  mortgage  or  otherwise  convey  for  a 
like  purpose,  while  the  other  applies  to  every  kind  of  obligation 
or  contract  necessary  to  be  made  or  assumed  because  essential  to 
the  transaction  of  its  authorized  business. 

The  statute  further  provides  that  "corporations  shall  have 
power  to  borrow  money  on  the  credit  of  the  corporation,  not 
exceeding  its  authorized  capital  stock,  and  may  execute  bonds  or 
promissory  notes  therefor,  and  may  pledge  the  property  and 
income  of  the  corporation."  Eev.  St.  art.  577.  Was  it,  by  this 
statute,  intended  to  confer  power  on  a  corporation  to  borrow 
money,  and  incumber  its  property  to  secure  its  payment,  when  the 
corporation,  because  of  insolvency,  had  ceased  to  do  business, 
with  intent  not  to  resume  ?  The  limitation  on  the  sum  to  be  bor- 
rowed, evidently  based  upon  the  presumed  ability  to  pay  to  that 
extent,  and  the  fact  that  the  pledging  of  the  income  ia  author- 
ized, would  seem  to  forbid  the  belief  that  a  corporation  so 
circumstanced  was  contemplated  by  the  act,  for  such  a  corpora- 
tion would  have  no  income  to  pledge. 

These  are  all  the  provisions  of  the  statute  affecting  the  powera 
of  private  corporations,  and  it  certainly  is  true  that  they  do  not 
confer  upon  them,  in  reference  to  corporate  property,  that  unre- 
stricted power  a  natural  person  has  over  his  own.  No  parts  of 
the  acts  of  the  legislature  affecting  private  corporations,  carried 
into  the  Kevised  Statutes  or  subsequently  enacted,  except  chapter 
5,  title  20,  Kevised  Statutes,  seem  to  have  application  to  the 
winding  up  of  the  business  of  an  insolvent  corporation  after  it 
has  ceased  to  do  business,  with  intent  not  to  resume,  nor  do  they 
undertake  to  declare  the  rights  of  creditors  under  such  circum- 
stances, but  do  seem  to  apply  only  to  the  creation,  organization, 
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powers,  general  management  and  like  matters  looking  to  the  right 
to  carry  on,  and  the  active  transaction  of,  the  business  for  which^ 
incorporation  is  given  in  the  particular  instance;  and  for  this 
reason  such  parts  of  the  statute  cannot  be  looked  to  in  order  to 
determine  the  rights  of  creditors,  or  the  powers  that  may  be 
exercised  by  the  corporation  under  such  circumstances.  Such 
rights  and  powers  must  be  determined  by  the  general  principles 
of  law  applicable  to  the  conditions,  if  they  be  not  controlled  by 
statute. 

Among  other  things,  chapter  5,  title  20,  Revised  Statutes,  pro- 
vides that   "  upon  the   dissolution  of  any  corporation   already 
created  by  or  under  the  laws  of  this  state,  unless  a  receiver  is 
appointed  by  some  court  of  competent  authority,  the  president 
and  directors,  or  managers  of  the  affairs  of  the  corporation  at 
the  time  of  its  dissolution,  by  whatever  name  they  may  be  known 
in  law,  shall  be  trustees  of  the  creditors  and  stockholders  of  such 
corporation,  with  full  power  to  settle  the  affairs,  collect  the  out- 
standing debts  and  divide  the  money  and  other  property  among 
the  stockholders  after  paying  the  debts  due  and  owing  by  such 
corporation  at  the  time  of  its  dissolution  as  far  as  such  money  and 
property  will  enable  them ;  and  for  this  purpose  they  may  main-  . 
tain   or  defend  any  judicial   proceeding."     Rev.   St.   art.  606. 
These  trustees  are  made  responsible  to  creditors  and  stockholders 
to   the  extent  of  property  and  effects  that   shall  have  come 
into  their   hands.      Rev.   St.    art.   607.     By   "dissolution,"  as 
here  used,  is  meant  that  result  which  follows  the  expiration  of 
time  limited  by  its  charter,  or  the  result  of  a  judgment  of  a 
court  of  competent  jurisdiction  declaring  the  dissolution.    Rev.  St. 
art.  604.     The  mere  insolvency  of  a  corporation  followed  by  cessa- 
tion of  business,  with  no  intent  to  resume,  will  not  operate  what 
is  technically  known  as," dissolution;"  but  it  has  been  held  in 
many  cases,  with  much  reason,  that   such  condition  of  affairs 
will  confer  on  creditors  practically  the  same  rights  as  they  would 
have  under  technical  dissolution.     Slee  v.  Bloom,  19  Johns.  456 ; 
Briggs  V.  Penniman,  8  Cow.  387 ;  Bank  v.  Ibbotson,  24  Wend. 
478 ;  Carey  v.  Railroad  Co.,  5  Iowa,  357  ;  Moore  v.  Whitcomb, 
48  Mo.  543 ;  Association  v.  Kellogg,  52  Mo.  588.     Article  606, 
Revised  Statutes,  establishes  the  proposition  that  a  trusteeship 
exists  in  every  case  of  dissolution  to  which  it  is  applicable,  and 
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this  necessarily  fixes  upon  the  property  a  tmst  primarily  for  the 
payment  of  debts,  and  we  see  no  good  reason,  so  far  as  creditors 
are  concerned,  why  the  facts  shown  to  exist  by  the  certificate 
before  us  should  not  be  given  the  full  effect  technical  dissolution 
would  have.  If,  however,  that  article  is  to  be  limited  in  its  oper- 
ation it  indicates  the  legislative  policy  in  such  cases.  This  is 
illustrated  by  other  legislation.  Whenever  a  sale  is  made  of  the 
roadbed,  track,  franchise  and  chartered  powers  and  privileges  of 
a  railroad  corporation,  unless  a  receiver  be  appointed,  the  direct- 
ors or  managers  are  made  trustees  for  the  creditors  and  stock- 
holders of  the  sold  out  company,  with  full  power  to  administer 
the  unsold  estate  first  for  the  benefit  of  creditors,  and  to  them  are 
responsible  to  the  extent  of  property  received.  Eev.  St.  art. 
4264.  When  there  is  a  trustee  clothed  with  such  power  over 
property,  a  trust  strictly  exists  which  the  cestui  que  trust  may 
enforce.  This  is  an  instance  of  a  trust  on  corporate  property  in 
behalf  of  creditors,  where  there  has  been  no  dissolution  of  the 
corporation,  and  this  is  simply  because  the  property  is  no  longer 
used,  or  intended  to  be  used,  for  the  corporate  purpose  for  which 
it  was  originally  acquired. 

While  the  general  rule  is  that  the  insolvency  of  a  corporation 
will  not  authorize  the  appointment  of  a  receiver  at  the  suit  of  a 
creditor,  so  long  as  it  is  honestly  carrying  out  the  business  for 
which  it  was  incorporated,  still  such  appointment  may  be  made 
if  the  creditor's  right  is  imperiled  by  a  threatened  misappropriation 
of  assets ;  and  this  is  upon  the  ground  that  the  corporate  property 
is  a  trust  fund  to  which  the  creditor  has  the  right  to  look  for  pay- 
ment of  the  debt  due  him.  By  a  recent  statute  the  appointment 
of  a  receiver  is  authorized  when  a  corporation  is  insolvent,  or  in 
imminent  danger  of  insolvency,  as  when  it  has  been  dissolved. 
Sayles'  Civil  St.  art.  1461.  Without  considering  whether  there 
may  be  implied  limitations  to  this  statutory  rule,  it  illustrates 
the  fjMjt  that  in  this  state  mere  insolvency  of  a  corporation 
has  been  made  a  ground  for  the  appointment  of  a  receiver, 
doubtless  for  the  purpose  of  enforcing  claims  against  the  corpo- 
rate property  in  behalf  of  creditors  which  could  not  be  thus 
enforced  without  recognition  of  the  fact  that  the  property  is,  at 
least  in  a  limited  sense,  a  trust  fund  to  wliich  creditors  have  the 
right  to  resort.     A  limited  partnership,  under  the  statutes  of  this 
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state,  in  a.  respect  material  to  the  questions  before  us  in  this  case, 
is  very  similar  to  a  corporation.  The  special  partner  is  liable  for 
debts  of  the  partnership  only  to  the  extent  of  the  fund  con- 
tributed by  him  to  the  partnership,  as  is  the  stockholder  in  a  cor- 
poration liable  only  to  the  extent  of  his  stock  subscription ;  but 
the  legislature  of  this  state,  recognizing  that  all  creditors  of  such 
a  partnership  have  equal  claim  upon  the  assets  of  such  a  firm 
when  insolvent  or  in  contemplation  of  irsolvency,  has  declared 
that  "every  sale,  assignment  or  transfer  of  any  property  or 
effects  of  the  partnership  when  insolvent  or  in  contemplation  of 
insolvency,  or  after  or  in  contemplation  of  insolvency  of  any 
partner,  with  the  intent  of  giving  a  preference  to  any  creditor  of 
such  partnership  or  insolvent  partner  over  other  creditors  of  such 
partnership;  and  every  judgment  conferred,  lien  created  or 
security  given  by  any  such  partnership  under  the  like  circum- 
stances and  with  like  intent,  shall  be  void  as  against  the  creditors 
of  such  partnership."  Sayles'  Civil  St.  art.  3460.  This  statute 
simply  gives  legislative  sanction  to  the  proposition  often  asserted, 
and  sometimes  denied,  in  cases  of  insolvent  corporations,  that 
when  there  is  no  personal  liability  for  a  debt,  and  the  creditor 
must  look  to  a  fund  such  as  the  capital  of  a  corporation,  that 
such  fund  is  a  trust  fund,  if  the  corporation  is  insolvent  and  has 
ceased  business,  to  which  the  creditor  may  resort  on  terms  of 
equality  with  other  creditors  who  acquired  no  lien  prior  to  the 
time  the  trust  character  attached.  This  statute  makes  a  broad 
application  of  that  rule,  even  when  there  is  a  personal  liability  on 
the  part  of  the  general  partners,  on  the  ground  that  as  to  the 
special  partner  there  is  no  personal  liability.  The  succeeding 
article  denies  the  right  even  of  the  general  or  special  partner, 
under  such  circumstances,  to  make  any  sale,  assignment  or  other 
transfer  of,  or  to  create  any  lien  on,  property  of  the  general  or 
special  partner,  with  intent  to  give  a  creditor  of  himself  or  of  the 
partnership  a  preference  over  the  other  partnership  creditors. 
Sayles'  Civil  St.  art.  3461.  Under  the  statutes  in  force  in  this 
state,  if  an  insolvent  corporation,  in  contemplation  of  an  assign* 
ment  under  the  statute,  with  intent  to  give  preference  to  one  cred- 
itor, should  convey  to  him  property  of  the  corporation,  this  would 
be  invalid  as  to  other  creditors,  and  the  property  would  pass  to 
tlie  assignee  under  a  subsequent  assignment  for  the  benefit  of  all 
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creditors,  unless  the  person  so  taking  took  under  ciroumstances 
that  would  constitute  him  a  bona  fide  purchaser,  which  could  not 
well  be  if  the  corporation  was  insolvent,  and  was  known  to  have 
ceased  business  on  that  account ;  for  such  knowledge,  of  itself, 
would  seem  sufficient  to  put  the  purchaser  on  inquiry.  Sayles'  Civ. 
St.  art.  65i.  This  statute  further  illustrates  the  fact  that  tlie  prop- 
erty of  an  insolvent  corporation  is  deemed  in  this  state  a  trust 
fund,  and  emphasizes  the  right  of  all  of  its  creditors  to  equality 
in  distribution  of  its  assets,  as  against  all  other  creditors  who 
had  not  acquired  superior  right  prior  to  known  insolvency. 

In  the  application  of  principles  illustrated  by  this  statute  ought 
the  fact  that  the  insolvent  corporation  subsequently  made  no  gen- 
eral assignment,  and  made,  in  effect,  only  mortgages  conveying 
all  of  its  property,  as,  from  the  papers  certified  by  the  Court  of 
Civil  Appeals,  appears  to  have  been  the  case,  to  affect  the  rights 
of  the  parties?  The  mortgages,  if  sustained,  would  give  prefer- 
ences as  fully  as  would  absolute  conveyances,  and  all  of  the  cor- 
porate property,  if  not  more  than  sufficient  to  pay  the  preferred 
claims,  would  pass  from  the  corporation  as  fully  as  would  it  by 
subsequent  assignment.  These  statutes  have  been  referred  to, 
not  because  any  of  them,  in  terms,  declare  the  law  applicable  to 
the  questions  propounded,  but  because  they  indicate  the  trend  of 
legislation  on  some  essential  matters  involved  in  the  questions,  and 
tend  to  support  the  proposition,  through  analogies,  that  the  assets 
of  an  insolvent  corporation,  which  has  ceased  to  carry  on  busi- 
ness, and  does  not  intend  to  resume,  is  a  fund  from  which  all 
creditors,  not  secured  by  valid  liens  existing  before  the  condition 
was  fixed,  have  the  right  to  be  paid  on  terms  of  perfect  equality. 
If  such  a  fund  be  a  trust  fund,  then  the  assets  of  a  corporation  so 
circumstanced  are  trust  funds,  and  those  whose  right  and  duty  it 
is  to  administer  such  a  fund  are  trustees. 

We  have  seen  that  such  corporations  as  the  hardware  company, 
in  England  and  in  this  state,  have  not  the  same  powers  in  refer- 
ence to  property  owned  by  them  for  corporate  purposes  as  have 
natural  persons,  and  that  in  this  state  there  is  no  statute,  expressly 
or  by  necessary  implication,  conferring  on  such  corporations 
power  to  make  preferential  mortgages  or  like  conveyances,  when 
in  the  condition  assumed  in  the  questions  propounded ;  and  the 
question  arises  whether,  under  the  general  principles  of  law  or 
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equity  applicable  to  such  a  condition,  sach  a  power  exists.  No 
English  decision  has  been  furnished  in  which  the  questions 
involved  arose  or  were  discussed ;  and  it  is  probably  true  that  the 
laws  of  that  country  in  regard  to  insolvent  corporations  and  per- 
sons have  been  such,  for  three  centuries  past,  that  no  claim  would 
be  made  in  the  courts  of  that  country  that  such  conveyances  as 
the  questions  submitted  refer  to  were  valid  against  other  creditors. 
We  take  it  for  granted  that  all  English  courts,  under  the  laws  of 
that  country,  would  hold  all  such  attempted  preferences  unau- 
thorized and  illegal,  when  made  by  an  insolvent  corporation  cir- 
cumstanced as  was  the  hardware  company,  and,  therefore,  seek  no 
further  for  authority  from  that  source.  It  would  be  a  useless 
consumption  of  time  to  review  the  many  American  decisions 
bearing  on  the  questions  submitted,  for  it  must  be  conceded  that 
they  are  clearly  in  conflict,  and  that  on  each  side  of  the  question 
may  be  found  many  decisions  made  by  courts  eminent  for  learning 
and  conservatism,  but  reference  will  be  made  to  a  sufficient  num- 
ber on  each  side  of  the  question  to  show  the  grounds  on  which 
these  conflicting  decisions  rest. 

Catlin  V.  Bank,  6  Conn.  233,  is  a  leading  case,  and  is  under- 
stood to  rest  on  substantially  the  same  facts  presented  in  the  flrst 
question  certified,  except  that  it  does  not  appear  that  there  was 
no  intention  to  resume  the  corporate  business.  While  conceding 
that  such  corporations  derive  their  powers  solely  from  their  charters, 
it  was  assumed  that  an  insolvent  corporation  which  had  ceased  to 
do  business  had  the  same  power  in  the  management  and  dispo- 
sition of  its  property  as  had  natural  persons,  and  that  for  this 
reason  the  officers  of  such  corporation  might  prefer  creditors. 
It  was  further  held  that  under  such  circumstances  no  trust  rela- 
tion existed  between  the  managing  officers  of  the  corporation 
and  creditors,  and  that  no  trust  attached  to  the  property  of  the 
insolvent  corporation  in  behalf  of  creditors.  In  Dana  v.  Bank, 
5  Watts  &  S.  223,  preference  was  given  to  named  creditors 
through  conveyance  of  property  in  trust  to  be  sold  for  their 
benefit,  when  the  corporation  was  insolvent ;  but  it  does  not 
appear  that  this  was  done  after  the  corporation  had  ceased  to  do 
business,  or  that  this  made  cessation  of  business  necessary,  nor 
that  this  was  contemplated.  The  court  held  that,  under  the  prin- 
isiples  of  the  common  law,  such  corporations  had  certain  powers 
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enumerated,  and  power  to  do  all  other  acts  that  a  natural  person 
had,  unless  restrained  by  its  charter  or  some  other  act.  In  the 
course  of  the  opinion  it  was  said:  "Although  there  are  some 
restrictions  placed  on  the  bank  by  the  act  establishing  it,  yet  it 
cannot  be  pretended,  or  at  most  cannot  be  shown,  that  the  bank, 
or  its  president  and  directors,  are  either  expressly  or  impliedly 
restrained  from  giving,  directly  or  indirectly,  preference  to  some 
of  its  creditors  over  others,  and,  not  being  restrained  in  this 
respect  by  this  or  any  other  act,  it  must  be  deemed  to  have  the 
same  power  to  make  a  distinction  between  its  creditors,  and  to 
give  preferences  to  some  of  them  over  others,  that  any  natural 
person  has."  In  Wilkerson  v.  Bauerle,  41  N.  J.  Eq.  636 ;  7  Atl. 
Rep.  514,  it  appeared  that  the  directors  of  a  corporation  transferred 
all  of  its  assets  to  one  of  its  directors  after  it  became  insolvent. 
The  sale  was  made  to  give  preference,  and  this,  by  other  creditors, 
was  claimed  to  be  illegal  as  to  them,  but  the  court  said  :  "  The  cor- 
rectness of  this  view,  and  the  success  of  the  contention  now  made, 
depend  upon  the  legislation  now  in  force  respecting  this  subject ;  for 
if  there  be  no  legislative  prohibition  against  the  transfer  of  corpo- 
rate property,  or  its  use  in  preferring  creditors  after  insolvency,  no 
reason  can  be  given  why  such  transactions  should  be  invalidated 
which  would  not  also  invalidate  the  like  transactions  of  individ- 
uals." It  was  held  in  that  case,  however,  as  the  purchaser  was  & 
director  who  took  part  in  the  transaction,  that  it  was  incumbent 
on  him  to  show  that  he  paid  fair  value  for  the  property,  or  other- 
wise he  should  be  held  responsible  for  the  difference  between  that 
and  the  price  paid.  In  Pyles  v.  Furniture  Co.,  30  W.  Va.  123  ; 
2  S.  E.  Rep.  909,  it  was  held  that  an  insolvent  corporation,  hav- 
ing ceased  to  do  business,  has  the  same  power  as  an  insolvent 
individual  to  prefer  a  creditor  in  a  general  assignment  of  all  its 
property  for  the  payment  of  its  debts ;  but  it  seems  this  decision 
was  controlled  by  a  statute,  but  for  which  the  court  would  have 
held  otherwise,  as  is  shown  in  the  opinion,  as  well  as  by  the  cases 
of  Lamb  v.  Laughlin,  25  W.  Va.  300,  and  Lamb  v.  Cecil,  28  W. 
Va.  653.  In  Warfield  v.  Marshall  Co.  Canning  Co.,  72  Iowa, 
670 ;  34  N.  W.  Rep.  467,  it  is  said,  speaking  in  a  case  in  which 
the  effect  of  a  mortgage  to  directors  was  to  defeat  the  claims  of 
other  creditors :  "  The  mortgagees,  it  is  true,  were  officers  and 
stockholders  of  the  corporation ;  but,  notwithstanding  that  fact. 
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they  had  the  right  to  procure  the  corporation  to  execute  the  mort- 
gage, although  other  creditors  of  the  corporation  are  unable  to 
obtain  the  payment  of  their  indebtedness.  Corporations  can  make 
contracts  and  transfer  property,  possessing  the  same  powers  in 
such  respects  as  private  individuals.  Code,  §  1059.  Such  is  the 
rule  in  the  absence  of  a  statute,  and,  therefore,  it  has  the  right  to 
prefer  one  creditor  to  another.  2  Mor.  Priv.  Corp.  §  802.  The 
fact  that  the  preference  is  exercised  in  favor  of  directors  or 
shareholders  of  the  corporation  is  immaterial,  although  the  director 
or  shareholder  may  have  voted  for  the  proposition,  and  the 
security  given  was  to  secure  an  indebtedness  to  himself."  The 
facts  of  that  case,  it  is  proper  to  say,  may  not  have  been  prac- 
tically the  same  as  those  made  the  basis  of  the  questions  pro- 
prounded,  but  it  tends  to  show  the  grounds  of  decision,  holding 
that,  at  all  times  prior  to  technical  dissolution,  corporations  have 
power,  when  insolvent,  to  give  preferences  even  to  directors. 
Many  other  cases  might  be  referred  to  bearing  on  both  states  of 
fact  presented  in  the  questions  propounded,  but  those  already 
noticed  give  substantially  the  grounds  on  which  rest  all  the  opin- 
ions holding  such  transaction  legal. 

House  V.  Bank,  46  Ohio  St.  493 ;  22  N.  E.  Eep.  293,  involved 
the  facts  presented  in  the  first  question  propounded,  and  in  that 
case  the  doctrine  that  corporations  have  the  same  power  over 
corporate  property  as  have  natural  persons  was  denied.  Approv- 
ing the  principles  announced  in  Wood  v.  Dummer,  3  Mason^ 
311 ;  Sanger  v.  Upton,  91  U.  S.  52,  and  Curran  v.  State,  15  How. 
312,  and  quoting  with  approval  from  the  opinion,  it  was  held 
"  that  where  a  corporation  for  profit  *  *  *  becomes  insol- 
vent and  ceases  to  carry  on  its  business,  or  further  pursue  the 
purposes  of  its  creation,  the  corporate  property  constitutes  a  trust 
fund  for  the  equal  benefit  of  the  corporate  creditors,  in  propor- 
tion to  the  amounts  of  their  respective  claims,  and  that  it  cannot 
then,  by  pledge  or  mortgage  of  the  property  to  some  of  its  cred- 
itors as  security  for  antecedent  debts,  without  other  consideration, 
create  valid  preferences  in  their  behalf  over  the  other  creditors, 
or  over  an  assignment  thereafter  made  for  the  benefit  of  credit- 
ors." The  case  of  Marr  v.  Bank,  4  Cold.  471,  involved  substan- 
tially the  same  facts,  and  therein  the  same  rules  were  announced 
with  citation  of  many  cases.     The  case  of  Appleton  v.  TurnbuU, 
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84  Me.  72 ;  24  Atl.  Kep.  592,  rested  on  facts  which  made  it  nec- 
essary to  determine  the  character  of  the  assets  of  an  insolvent 
corporation  and  the  rights  of  its  creditors,  and  in  the  opinion  it 
was  said :  "  It  is  too  firmly  established  at  the  present  day  to  be 
questioned  that  the  capital  stock  of  a  corporation  is  a  trust  fund 
for  the  payment  of  its  debts.  It  is  a  substitute  for  the  personal 
liability  of  the  individual  members  of  private  partnerships,  and 
those  who  deal  with  the  corporation  have  a  right  to  rely  upon  its 
capital  stock  for  their  security.  Unpaid  stock  is  as  much  a  part 
of  the  assets  of  the  corporation  as  the  money  that  has  been  paid 
in  upon  it.  *  *  *  During  the  existence  of  the  life  of  the 
corporation  it  is  a  trust  to  be  managed  for  the  benefit  of  the 
stockholders ;  but,  in  the  event  of  its  dissolution  or  insolvency,  it 
becomes  a  trust  fund  for  the  benefit  of  its  creditors.  If  in  such  case 
the  assets  are  not  sufficient  to  pay  all  its  debts  in  full,  each  creditor 
is  equitably  entitled  to  receive  a  ratable  share  of  the  assets  which 
remain.  *  *  *  In  such  cases  the  doctrine  laid  down  by  the 
courts  for  thirty  years  is  that  they  must  pay  up  tlieir  shares  in 
full  and  are  entitled  only  to  a  ratable  distribution  of  all  the  com- 
pany's assets,  and  are  to  receive  dividends  upon  tlieir  claims 
against  the  corporation  in  common  with  other  creditors.  Mor. 
Priv.  Corp.  §  861 ;  Cook  Stock  &  S.  §  193.  The  rule  was  set- 
tled by  the  Supreme  Court  of  the  United  States  in  Sawyer  v. 
Hoag,  17  Wall.  610,  where  the  court  say :  '  The  debt  which  the 
appellant  owed  for  his  stock  was  a  trust  fund  devoted  to  the  pay- 
ment of  all  the  creditors  of  the  company.  As  soon  as  the  com- 
pany became  insolvent,  and  this  fact  became  known  to  the  appel- 
lant, the  riglit  of  set-off  for  an  ordinary  debt  to  its  full  amount 
ceased.  It  became  a  fund  belonging  equally,  in  equity,  to  all 
the  creditors,  and  could  not  be  appropriated  by  the  debtor  to  the 
exclusive  payment  of  his  own  claim.'  Scovill  v.  Thayer,  105  U* 
S.  143,  152 ;  Sanger  v.  Upton,  91  U.  S.  56 ;  Stockton  v.  Bank, 
32  N.  J.  Eq.  163,  167 ;  Williams  v.  Traphagen,  38  N.  J.  Eq.  57 ; 
Wheeler  v.  Miller,  90  N.  Y.  353.  The  same  rule  prevails  in 
England,  as  may  be  seen  in  the  leading  decision  of  Grissell's  Case, 
1  Ch.  App.  528.  If  the  defendant's  rights,  as  well  as  his  duties, 
were  to  be  determined  by  the  common  law  alone,  it  is  evident 
that  the  defense  interposed  in  this  case  could  not  prevail."  In 
Mill  Co.  V.  Kampe,  38  Mo.  App.  229,  the  general  questions 
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involved  in  this  case  were  considered ;  and  after  stating  the  gen- 
eral powers  of  a  corporation  while  carrying  on  its  business,  and 
the  right  to  protection  persons  obtaining  preferences  in  good  faith 
would  be  entitled  to,  the  court  said :  "  But  these  principles  are 
only  applicable  to  what  may  be  termed  or  designated  as  '  going 
concerns.'  They  cannot  be  applied  to  insolvent  corporations. 
By  this  we  do  not  wish  to  be  understood  as  deciding  that 
a  corporation  that  is  financially  embarrassed  will  be  deprived 
of  the  right  to  deal  with  its  corporate  property  in  a  legiti- 
mate and  proper  way ;  but  we  do  say  that  when  the  corpo- 
ration is  hopelessly  insolvent,  and  there  is  no  reasonable  or  well- 
founded  hope  for  a  continuation  of  its  business,  and  these  facts 
are  known  to  its  officers  and  directors,  then  all  of  the  assets  of  the 
corporation  become  a  trust  fund  in  the  hands  of  the  directors,  to 
be  administered  by  them  as  trustees  or  agents  for  the  equal  benefit 
of  all  the  creditors  of  the  concern,  and  any  attempted  preference 
in  favor  of  the  directors  themselves,  or  of  a  stranger,  will  not  be 
upheld.  Williams  v.  Jackson  Co.  Patrons,  23  Mo.  App.  132 ; 
Roan  V.  Winn,  93  Mo.  503 ;  4  S.  W.  Rep.  736 ;  Foster  v.  Mill 
Co.,  92  Mo.  79 ;  4  S.  W.  Rep.  260."  The  same  reasons  for  deny- 
ing  an  insolvent  corporation,  so  circumstanced,  power  to  give 
preferences,  are  announced  with  much  clearness  and  force  in  the 
following  cases :  Olney  v.  .Land  Co.,  16  R.  I.  597 ;  18  Atl.  Rep. 
181 ;  Haywood  v.  Lumber  Co.,  64  Wis.  639 ;  26  K  W.  Rep. 
184 ;  Beach  v.  Miller,  130  111.  162 ;  22  N.  E.  Rep.  464 ;  Corey 
V.  Wadsworth  (Ala.),  11  South.  Rep.  350 ;  Tumbnll  v.  Lumber 
Co.,  55  Mich.  387 ;  21  N.  W.  Rep.  375  ;  Adams  v.  Milling  Co., 
35  Fed.  Rep.  433 ;  Howe,  Browne  <fe  Co.  v.  Sandf ord,  Fork  A 
Tool  Co.,  44  Fed.  Rep.  231 ;  Consolidated  Tank  Line  Co.  v.  Kan- 
sas City  Varnish  Co.,  45  Fed.  Rep.  7. 

The  line  of  decisions  first  referred  to,  in  substance,  holds  that 
insolvent  corporations,  even  though  they  have  ceased  to  do  busi- 
ness, have  the  same  power  to  give  preferences  as  have  natural 
persons,  on  the  theory  that,  unless  their  charters  forbid  this,  it  is 
an  implied  power ;  but  this  seems  indefensible  under  the  rules 
applicable  to  the  construction  of  charters  such  as  may  be  granted 
to  private  corporations  under  the  general  laws  in  force  in  this 
state.  The  power  is  not  expressly  given,  and  it  cannot  be  implied, 
for  it  is  not  necessary  to  the  accomplishment  of  any  purpose  for 
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which  such  corporations  may  be  created.  Wliile  such  a  corpora- 
tion is  carrying  on  its  business,  it  has  power  to  buy  on  credit  such 
property  or  to  secure  shch  services  or  funds  as  may  be  reasonably 
necessary  for  the  transaction  of  its  legitimate  business,  and,  to 
secure  indebtedness  thus  incurred,  may  give  mortgages  or  other 
security,  and  thus  give  preferences,  although  in  fact  insolvent 
The  exercise  of  such  a  power  may  often  be,  not  only  beneficial, 
but  necessary  for  the  continuance  or  prosperity  of  the  business ; 
but  no  such  necessity  can  exist  where  the  business  lias  been 
abandoned.  Self-interest,  while  the  business  is  honestly  carried 
on,  will  ordinarily  be  sufficient  to  prevent  abuse  of  what  is  then 
a  right ;  but  where  the  business  has  ceased,  on  account  of  insol- 
vency, stockholders  have  no  further  beneficial  interest  in  the  cor- 
porate assets,  and  they  can  have  no  right  or  power,  directly  or 
through  the  managing  ofiicers,  through  preference,  in  effect,  to 
pay  or  secure  some  of  the  creditors  at  the  expense  of  others,  if 
the  law  be  that  the  assets  of  an  insolvent  corporation,  that  has 
ceased  business,  with  no  intent  ever  to  resume,  are  a  fund  held 
in  trust  for  creditors,  for  in  such  a  fund  all  creditors  have  equal- 
ity of  right,  unless,  prior  to  the  condition  which  gives  that,  one 
or  more  have  acquired  right  to  priority. 

The  second  class  of  cases  to  which  reference  has  been  made 
seems  conclusively  to  establish  the  proposition  that  the  assets  of 
a  private  corporation  circumstanced  as  was  the  hardware  com- 
pany at  the  time  its  directors  attempted  to  give  preferences  are  a 
trust  fund  held  for  the  benefit  of  creditors  —  a  fund  which  they 
have  the  right  to  have  converted  into  money,  and  that  distributed 
among  them  ratably.  The  reasons  for  holding  the  assets  of  such 
an  insolvent  corporation  to  be  a  trust  fund  for  the  payment  of 
its  debts  are  set  forth  so  clearly  and  fully  that  we  will  not  under- 
take to  restate  them,  or  to  give  additional  reasons,  but  will  simply 
refer  to  some  of  the  opinions  giving  the  grounds,  among  which 
are  the  following :  Wood  v.  Dummer,  3  Mason,  308  ;  Curran  v. 
State,  15  How.  315  ;  Sanger  v.  Upton,  91  U.  S.  60 ;  Marr  v. 
Bank,  4  Cold.  476 ;  Sawyer  v.  Hoag,  17  Wall.  610 ;  Morgan  Co. 
V.  Allen,  103  U.  S.  508.  The  subject  is  elaborated  by  elementary 
writers.  Tayl.  Priv.  Corp.  654-659 ;  Mor.  Priv.  Corp.  780-803 ; 
Wait.  Insol.  Corp.  142-157 ;  Wat.  Corp.  120-140 ;  Cook  Stock 
.&  S.  199 ;  Ang.  &  A.  Corp.  600-604. 
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Whatever  technical  objections  may  be  nrged  in  the  use  of  the 
words  "  trust "  and  "  trustee  "  in  such  a  connection  is  a  matter  of 
no  importance,  for  the  substance  of  the  matter  is  that  the  word 
"  trust "  is  used  to  express  the  fact  that  creditors  of  an  insolvent 
corporation  have  the  right  to  have  the  specific  property  owned 
by  the  corporation  subjected  to  the  payment  of  the  sums  due 
them ;  and  the  word  "  trustees  "  is  used  to  give  expression  to  the 
fact  that  the  directors  and  other  managing  officers  of  such  a 
corporation,  lawfully  having  possession  and  control  of  such  assets, 
are  under  obligation  so  to  apply  them.  If  more  appropriate 
terms  be  suggested,  courts,  no  doubt,  will  be  willing  to  adopt 
them.  All  of  the  decisions  of  the  Supreme  Court  of  the  United 
States  are  understood  to  hold  that  those  terms  properly  describe 
the  relation  between  creditors  of  an  insolvent  corporation  and  its 
assets,  and  officers  lawfully  controlling  them,  and  to  give  the 
usual  effect  to  such  relations  ;  but  it  is  suggested  that  the  opinion 
in  PuHfier  Co.  v.  McGroarty,  136  U.  S.  241 ;  10  Sup.  Ct.  Rep. 
1017,  casts  a  doubt  upon  this  subject,  or  suggests  limitations  that 
would  affect  the  questions  involved  in  this  case.  The  opinion  is 
not  so  understood,  and  it  may  be  true  that  the  real  difficulty  some 
courts  may  have  had  was  not  so  much  any  doubt  upon  the  ques- 
tion whether  the  assets  of  an  insolvent  corporation  were  a  trust 
fund  which  creditors  had  a  right  to  have  subjected  to  payment  of 
sums  due  them,  as  was  it  on  account  of  a  doubt  as  to  the  time 
when,  and  circumstances  under  which,  such  right  so  attached  as 
to  cut  off  all  power  of  directors,  or  even  of  stockholders,  to  con- 
fer upon  any  person,  as  a  creditor,  by  way  of  preference,  a  right 
inconsistent  with  the  right  of  all  creditors  to  a  ratable  distribu- 
tion of  the  proceeds  of  such  assets,  as  against  all  other  creditors 
not  holding  legal  priorities.  The  cases  cited  in  the  opinion 
referred  to  will  be  noticed,  with  a  view  to  illustrate  the  fact  that 
no  limitation  of  the  general  rule  was  intended,  as  well  as  to  show 
when  that  court  has  understood  the  rule  to  become  operative  as  to 
creditors.  In  case  of  Graham  v.  Eailroad  Co.,  102  U.  S.  148,  it 
appeared  that  a  solvent  corporation,  with  no  fraudulent  intent, 
disposed  of  lands  for  an  inadequate  consideration,  and  a  subsequent 
creditor  sought  to  apply  the  rule  in  his  favor,  but  the  court  held 
that  he  could  not  question  the  transaction.  The  court,  however, 
said :  "  When  a  corporation  becomes  insolvent,  it  is  so  far  civilly 
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dead  that  its  property  may  be  adminifitered  as  a  trust  fund  for  the 
benefit  of  its  stockholders  and  creditors.  A  court  of  equity,  at 
the  instance  of  the  proper  parties,  will  then  make  those  funds 
trust  funds,  which,  in  other  circumstances,  are  as  much  the  absolute 
property  of  the  corporation  as  any  man's  property  is  his."  In 
Richmond  v.  Green,  133  IT.  S.  30 ;  10  Sup.  Ct.  Rep.  280,  it 
appeared  that  Richardson  loaned  a  sum  of  money  to  a  railroad  com- 
pany, and  as  a  bonus  tlieref  or  received  shares  of  paid-up  stock  and 
bonds,  and  was  given  practical  control  of  the  board  of  directors ; 
and  he  afterwards  received  other  bonds  as  further  collateral,  when 
he  proposed  to  make  further  advances,  if  300  other  bonds  were 
put  in  his  hands  as  collaterals.  This  was  done,  but  he  advanced 
no  more  money,  and  after  the  insolvency  of  the  company  he 
claimed  to  hold  the  bonds  last  mentioned  and  those  given  as 
further  collaterals  to  secure  the  sum  lent.  When  these  things 
occurred  he  was  acting  as  treasurer  of  the  company.  It  was  held 
that,  as  between  him  and  other  creditors  of  the  company,  he 
could  not,  under  the  circumstances,  hold  them  as  collateral  for 
his  debt.  The  bonus  was  also  held  to  be  illegal.  The  court 
quoted  with  approval  so  much  of  the  opinion  in  Graham  v.  Rail- 
road Co.  as  has  been  inserted,  and  from  the  opinion  in  the  case 
of  Railway  Co.  v.  Ham,  114  U.  S.  587 ;  5  Sup.  Ct.  Rep.  1081,  as 
follows :  "  The  property  of  a  corporation  is  doubtless  a  trust 
fund  for  the  payment  of  its  debts,  in  the  sense  that  when  the 
corporation  is  lawfully  dissolved  and  all  its  business  wound  up, 
or  when  it  is  insolvent,  all  its  creditors  are  entitled,  in  equity,  to 
have  their  debts  paid  out  of  the  corporate  property  before  any 
distribution  thereof  among  its  stockholders.  It  is  also  true,  in 
the  case  of  a  corporation  as  in  that  of  a  natural  person,  that  any 
conveyance  of  property  of  the  debtor  without  authority  of  law 
and  in  fraud  of  existing  creditors  is  void  as  against  them."  And 
the  court  then  said  that  "  the  principle  underlying  all  of  the  decis- 
ions which  we  have  cited  upon  this  point  is  that  the  capital  stock 
of  a  corporation,  when  it  becomes  insolvent,  is,  in  law,  assets  of 
the  corporation,  to  be  appropriated  to  the  payment  of  its  debts, 
and  that  creditors  have  the  right  to  assume  that  the  stock  issued 
by  a  corporation  and  held  by  its  stockholders  as  paid-up  stock 
had  been  paid  up,  or,  if  unpaid,  that  a  court  of  equity,  at  the 
instance  of  the  proper  parties,  could  require  it  to  be  paid  up." 
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In  Fogg  V.  Blair,  133  U.  S.  534 ;  10  Sup.  Ct.  Kep.  338,  also  cited, 
it  appeared  that  a  railroad  company,  in  purchasing  the  road  and 
property  of  another  company,  agreed  to  pay  a  claim  held  by  a 
person  against  the  latter  company,  but  in  no  way  secured  by  lien 
on  its  property,  and  after  the  sale  the  holder  of  that  claim  sought 
to  give  it  priority  over  a  mortgage  made  by  the  purchasing  com- 
pany to  secure  an  issue  of  bonds ;  but  the  court  held  that  this 
could  not  be  done,  and  in  the  course  of  the  opinion  said  :  "  We 
do  not  question  the  general  doctrine  invoked  by  the  appellant, 
that  the  property  of  a  railroad  is  a  trust  fund  for  the  payment  of 
its  debts,  but  do  not  perceive  any  place  for  its  application  here. 
That  doctrine  only  means  that  the  property  must  first  be  appro- 
priated to  the  payment  of  the  debts  of  the  company  before  any 
portion  of  it  can  be  distributed  to  the  stockholders.  It  does  not 
mean  that  the  property  is  so  affected  by  the  indebtedness  of  the 
company  that  it  cannot  be  sold,  transferred  or  mortgaged  to  bona 
fide  purchasers  except  subject  to  the  liability  of  being  appropriated 
to  pay  that  indebtedness."  The  case  of  Peters  v.  Bain,  133  D. 
8.  670 ;  10  Sup.  Ct.  Kep.  354,  while  it  asserts  the  general  rule 
as  to  the  trust  character  of  the  assets  of  a  corporation  and  the 
relation  of  directors  to  that  and  to  creditors,  seems  to  have  no 
application  to  any  question  involved  in  questions  submitted. 

In  so  far  as  the  rights  of  creditors  of  an  insolvent  corporation 
are  concerned,  there  exists  no  good  reason  for  making  any  dis- 
tinction between  unpaid  subscriptions  for  stock  and  other  cor- 
porate assets,  for  each  belong  to  the  fund  from  which  creditors 
are  entitled  to  be  paid.  As  we  have  before  seen,  in  so  far  as  the 
rights  of  creditors  are  concerned,  the  consequences  of  technical 
dissolution  occur  when  the  corporation  is  in  the  condition  set 
forth  in  the  questions  propounded,  and  in  addition  to  the  authori- 
ties cited  on  that  point  the  following  are  now  added  :  Graham 
V.  Railroad  Co.,  102  U.  S.  161 ;  Railway  Co.  v.  Ha^,  114  U.  S.. 
587;  5  Sup.  Ct.  Rep.  1081;  Corey  v.  Wadsworth,  (Ala.)  11 
South.  Rep.  353.  In  the  case  last  cited,  after  announcing  the 
general  principles  governing  the  assets  of  an  insolvent  corpora- 
tion, the  court  answered  a  question  involved  in  cases  of  that  char- 
acter as  follows :  "  At  what  stage  of  a  corporation's  affairs  must 
it  be  pronounced  insolvent,  so  as  to  bring  it  within  the  principles 
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we  have  declared  ?  It  is  not  enough  that  its  assets  are  insufficient 
to  meet  all  its  liabilities,  if  it  be  still  prosecuting  its  line  of  busi- 
ness, with  the  prospect  and  expectation  of  continuing  to  do  so ; 
in  other  words,  if  it  be,  in  good  faith,  what  is  sometimes  called  a 
*  going '  business  or  establishment.  Many  successful  corporate 
enterprises,  it  is  believed,  have  passed  through  crises  where  their 
property  and  effects,  if  brought  to  present  sale,  would  not  have 
discharged  all  their  liabilities  in  full.  We  feel  safe  in  declaring 
that  when  a  corporation's  assets  are  insufficient  for  the  payment 
of  its  debts,  and  it  has  ceased  to  do  business,  or  has  taken,  or  is 
in  the  act  of  taking,  a  step  which  will  practically  incapacitate  it 
for  conducting  the  corporate  enterprise  with  reasonable  prospect 
of  success,  or  its  embarrassments  are  such  that  early  suspension 
and  failure  must  ensue,  then  such  corporation  must  be  pronounced 
insolvent."  The  case  made  by  the  questions  propounded  bring 
it  clearly  within  so  much  of  the  rule  thus  stated  as  may  be  safely 
adopted,  and  it  is  not  now  necessary  to  inquire  whether  other 
parts  should  be  qualified.  The  condition  of  the  corporation,  set 
forth  in  the  questions  propounded,  under  the  long-recognized 
rules  of  equity,  conferred  upon  every  unsecured  creditor  of  the 
corporation  the  right  to  a  ratable  share  of  the  proceeds  of  all  the 
assets  of  the  corporation,  not  subject  to  priorities  lawfully  exist- 
ing when  this  condition  arose ;  and  we,  therefore,  answer  that 
neither  the  stockholders  nor  directors  of  the  insolvent  corporation 
had  lawful  power,  under  the  facts  stated,  to  make  a  preferential 
deed  of  trust,  whereby  any  creditor,  whether  a  stockholder, 
director  or  other  officer  of  the  corporation  or  not  could  acquire  a 
preference,  and  that  the  attempted  preference  would  be  invalid 
as  to  other  creditors  of  the  corporation.* 

1.  Bight  of  ixiBolvent  corporation  to  prefer  creditors. —  A  number  of 
recent  decisions  have  been  made  on  the  right  of  an  insolvent  corporation  to 
prefer  creditors.  The  subject  has  been  discussed  and  the  authorities  col- 
lected to  a  greater  or  less  extent  in  recent  notes  and  articles  as  follows  :  38 
Cent.  L.  J.  240;  37  Cent.  L.  J.  433 ;  8  Nat.  Corp.  Rep.  65 ;  34  Am.  St.  Rep. 
856 ;  10  N.  Y.  L.  J.  1280 ;  23  Am.  Law  Rev.  1009 ;  27  Am.  Law  Rev.  846. 
The  authorities  are  extensively  cited  and  reviewed  in  the  opinion  of  the  prin-, 
cipal  case  and  its  conclusions  have  recently  been  affirmed  in  a  second  appeal 
of  the  same  case.  Lyons-Thomas  Hardware  Co.  v.  Perry  Stove  Mfg.  Co., 
fTex.)  37  S.  W.  Rep.  100. 

*  Reported  in  24  S.  W.  Rep.  16. 
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The  view  of  the  principal  case  that  preferences  by  insolyent  corporationfl 
are  illegal  is  sustained  by  the  following  recent  cases :  Rouse  v.  Merchants' 
Nat.  Bank,  46  Ohio  St.  493 ;  22  N.  £.  Rep.  293 ;  Damarin  v.  Huron  Iron  Co., 
47  Ohio  St.  581 .  26  X.  E.  Rep..  37;  Thompson  v.  Huron  Lumber  Co.,  4 
Wash.  600 ;  30  Pac.  Rep.  741  ;  31  Pac.  Rep.  25 ;  Adams  &  .Westlake  Co.  v. 
Deyette,  (S.  D.)  59  N.  W.  Rep.  214 ;  Ford  v.  Plankinton  Bank,  (Wis.)  58  N. 
W.  Rep.  766;  Hill  v.  Pioneer  Lumber  Co.,  post,  and  note.  In  the  first  of 
these  cases  it  is  said:  "It  is  now  firmly  established  that  the  property  and 
assets  of  a  corporation  are  a  trust  fund  for  the  payment  of  Its  debts,  especi* 
ally  in  case  of  its  insolvency.  ♦  ♦  ♦  It  being  established  that  the  corpo- 
rate property  is  a  trust  fund  for  the  benefit  of  the  corporate  creditors,  it 
follows  that,  after  the  insolvency  of  the  corporation  is  ascertained,  and  the 
objects  of  its  creation  are  no  longer  pursued,  the  managing  board  of  directors 
then  having  the  custody  of  the  property  become  trustees  thereof  for  the 
creditors,  and  this  relation  necessarily  forbids  any  discrimination  between 
the  beneficiaries  in  the  distribution  or  application  of  the  fund.  The  due 
execution  of  the  trust  demands  absolute  impartiality  towards  the  cestui 
que  trustent.  They  must  be  treated  alike,  and  no  preference  can  be  made 
among  them  without  a  direct  violation  of  the  duties  arising  from  the  relation. 
It  would  seem  clear  that  if  the  corporate  property  constitutes  a  fund  for  the 
creditors,  it  is  as  much  so  for  one  creditor  as  for  another,  and  that  the  direct- 
ors in  possession  are  without  authority  to  dispose  of  it  in  disregard  of 
the  rights  of  any  creditors.  They  can  no  more  discriminate  between 
creditors  in  such  case  than  they  could,  before  the  insolvency  of  the  corporation, 
between  the  shareholders.  The  objects  for  which  the  corporation  was  created 
being  no  longer  prosecuted,  and  the  occasion  for  the  exercise  by  the  board  of 
directors  of  the  power  of  control  and  disposition  of  the  property  for  such 
purpose  having  ceased,  there  remains  no  purpose  to  which  its  assets  can  law- 
fully be  devoted,  except  to  the  payment  of  the  debts.  In  equity  the  corpo- 
rate property  becomes  the  property  of  the  creditors,  and  their  equities  are 
equal.  Every  creditor  who  became  such  by  parting  with  his  money,  property, 
or  other  things  of  value,  to  the  corporation,  contributed  to  the  accomplish- 
ment of  its  purposes,  and  augmented  its  corporate  fund ;  and,  when  the  fund 
is  no  longer  demanded  for  the  purposes  of  the  corporation,  the  rights  of  the 
creditors  became  fixed  instantly  and  equally,  for  each  having  contributed  to 
the  common  fund  has  an  interest  in  it  in  proportion  to  his  claim,  equally  with 
every  other  creditor.  This  interest  is  sometimes  called  the  equitable  lien  of 
the  creditor  on  the  corporate  property,  which  enables  him  to  follow  it.  even 
after  it  has  left  the  hands  of  the  directors,  wherever  it  can  be  found,  except 
in  the  possession  of  bona  fide  purchasers  for  value,  and  subject  it  to  the  pay* 
ment  of  the  corporate  indebtedness.  It  would  seem  to  result  as  a  necessary 
consequence  that  insolvent  corporations,  which  have  ceased  to  carry  on  busi- 
ness, cannot,  by  pledge  or  mortgage  of  the  corporate  property  to  some  of  the 
creditors  in  payment  or  security  of  antecedent  debts,  create  valid  preferences 
in  their  favor  over  others ;  and  it  is  maintained  by  the  more  recent  writers  on 
the  subject  that  such  preferences  cannot  be  made." 

In  this  case  the  directors  of  the  corporation  in  question  on  the  same  day 
Toted  to  secure  certain  creditors,  and  also  to  make  a  general  assignment.    The 


62  Lyons-Thomas  Habdwase  Co.  t.  Perby  Stove  Mfo.  Co. 

Becurity  was  given  and  the  general  assignment  made  also  on  the  same  day. 
The  preference  was  held  vmd.  In  the  suhsequent  case  of  Damarin  t.  Huron 
Iron  Co.,  47  Ohio  St.  581 ;  26  N.  £.  Rep.  37,  it  appeared  that  the  Huron  Iron 
Company,  on  the  27th  of  September,  1882,  gave  mortgages  to  secure  an  exist* 
ing  indebtedness,  to  certain  banks  which  were  then  pressing  for  payment  or 
security.  At  this  time  the  iron  company  was  actually  insolvent,  but  its  gen- 
eral credit  was  go^od  and  it  was  still  carrying  on  business.  At  the  meeting  of 
directors  at  which  the  mortgages  were  voted  it  was  also  voted  to  continue 
business  under  the  management  of  D.  if  they  could  do  so.  At  the  same  time, 
in  view  of  the  contingency  that  other  creditors,  learning  of  their  aciion,  might 
move  against  the  company,  it  was  voted  that,  if  they  did  so,  a  suit  should  be 
procured  to  be  brought  against  the  company,  and  its  property  placed  in  the 
hands  of  a  receiver,  and  the  name  of  the  plaintiff  and  of  the  receiver  were 
agreed  upon.  The  very  next  day,  September  twenty -eighth,  D.  having  refused 
to  continue  as  manager,  the  corx>oration  procured  a  suit  to  be  brought  against 
it,  and  a  receiver  to  be  appointed.  It  was  found  by  the  trial  court  that  the 
banks  were  ignorant  of  the  iron  company's  insolvency,  although  they  knew  it 
was  financially  embarrassed,  that  the  company  intended  to  continue  business, 
and  that  all  parties  acted  in  good  faith.  The  validity  of  the  mortgages  was  sus- 
tained by  the  trial  court  and  by  the  Supreme  Court.  In  the  opinion  of  the  latter 
court  it  is  said :  "The  right  of  a  company,  though  embarrassed,  to  continue  ita 
business  and  to  retrieve  its  fortunes,  if  possible,  must  be  conceded  to  it  as  well  as 
to  natural  persons,  and  this  right  necessarily  carries  with  it  the  power  to  obtain 
an  extension  of  credit  by  giving  a  mortgage  upon  its  property  to  such  of  its 
creditors  as  are  unwilling  to  give  further  time  unless  so  secured.  When  this 
power  is  fairly  and  honestly  exercised,  with  no  purpose  at  the  time  of  imme- 
diately abandoning  business,  or  making  an  assignment,  the  validity  of  a  secur- 
ity so  obtained  cannot  well  be  questioned.  We  might,  upon  the  evidence  in 
this  case,  have  arrived  at  a  different  conclusion  from  the  court  below  as  to 
whether  there  was  any  actual  intention  on  the  part  of  the  company  or  its 
officers  to  continue  business  after  the  execution  of  these  mortgages.  There 
are  a  number  of  things  in  the  evidence  that  might  be  regarded  as  casting  a 
doubt  upon  this  question.  Still,  it  is  not  the  practice  of  this  court  to  weigh 
the  evidence,  but  to  accept  the  facts  as  they  have  been  found  by  the  court  in 
which  the  evidence  was  heard." 

A  corporation  is  not  to  be  regarded  as  insolvent  within  the  meaning  of  the 
rule  held  in  the  above  cases  merely  "because  it  is  unable,  by  reason  of  a  dull 
market  or  other  cause,  to  meet  its  obligations  in  the  ordinary  course  of  busi- 
ness at  maturity,  or  because  sufficient  could  not  be  realized  from  its  property 
at  forced  sale  to  pay  its  debts."  Sabin  v.  Columbia  Riv.  Lumber  &  Fuel  Co., 
(Oreg.)  35  Pac.  Rep.  854;  S.  C.  84  Pac.  Rep.  692.  As  to  when,  in  the  down- 
ward progress  of  a  corporation  towards  complete  bankruptcy  and  suspension 
of  business,  the  exact  point  is  reached  when  it  becomes  insolvent  within  the 
rule,  the  same  case  answers  that  the  rule  "can  only  apply,  if  at  all,  when 
that  point  in  the  affairs  of  the  corporation  is  reached  when  its  managers  find 
themselves  obliged  to  deal  with  its  assets  in  view  of  a  suspension  by  reason 
of  its  insolvency,  but  not  while  the  corporation  is  in  good  faith  engaged  in 
the  business  for  which  it  was  organized,  although  in  fact  it  maybe  insolvent." 


Lyons-Thomas  Hardwake  Co.  v.  Pebby  Stove  Mfg.  Co.   53 

And  upon  the  same  point  the  court  in  Corey  v.  Wadsworth,  (Ala.)  11  South.  Rep. 
850,  says :  "  At  what  stage  in  a  corporation's  affairs  must  it  be  pronounced 
insolvent  so  as  to  bring  it  within  the  principle  we  have  declared  ?  It  is  not 
enough  that  its  assets  are  insufficient  to  meet  all  its  liabilities  if  it  be  still 
prosecuting  its  line  of  business  with  the  prospect  and  expectation  of  con- 
tinuing to  do  so ;  in  other  words,  if  it  be  in  good  faith  what  is  sometimes 
called  a  '  going '  business  or  establishment.  Many  successful  corporate  enter* 
prises,  it  is  beUeved,  have  passed  through  crises,  when  their  property  and 
effects,  if  brought  to  present  sale,  would  not  have  discharged  all  their 
liabilities  in  full.  We  feel  safe  in  declaring  that  when  a  corporation's  assets 
are  insufficient  for  the  payment  of  its  debts  and  it  has  ceased  to  do  business, 
or  has  taken,  or  is  in  the  act  of  taking,  a  step  which  will  practically  incapaci- 
tate it  for  conducting  the  corporate  enterprise  with  reasonable  prospect  of 
success,  or  its  embarrassments  are  such  that  early  suspension  and  failure  must 
ensue,  then  such  corporation  must  be  pronounced  insolvent."  See,  also, 
Lyons-Thomas  Hardware  Co.  v.  Perry  Stove  Co.,  (Tex.)  27  8.  W.  Rep.  100. 

In  €h>uld  V.  Little  Rock,  etc.,  R.  Co.,  52  Fed.  Rep.  680,  which  arose  in 
Arkansas,  it  was  held  that  the  right  of  a  corporation  to  prefer  one  or  more  of 
its  bona  fide  creditors  to  the  exclusion  of  others,  in  the  absence  of  a  statute 
prohibiting  it,  is  as  unrestricted  and  absolute  as  is  the  common-law  right  of 
an  individual  debtor  to  make  preferences  among  his  creditors.  This  rule  is 
said  "to  be  in  harmony  with  the  general,  though  not  quite  uniform,  current 
of  authorities  in  this  country  on  the  question,"  citing  the  following  cases : 
2  Mor.  Corp.  §  802;  Allis  v.  Jones,  45  Fed.  Rep.  148;  Covert  v.  Rogers,  38 
Mich.  363;  Coats  v.  Donnell,  »4  N.  Y.  168;  Dana  v.  Bank,  5  W.  &  8.  223; 
Warren  v.  Miner,  11  Vt.  390;  Whitwell  v.  Warner,  20  Vt.  426;  Stratton  v. 
Allen,  16  N.  J.  Eq.  229;  Wilkinson  v.  Bauerle,  41  N.  J.  Eq.  635;  7  Atl.  Rep. 
514;  Duncomb  v.  Railroad  Co.,  84  N.  Y.  190;  88  N.  Y.  1;  Harts  v.  Brown,  77 
111.  226;  Reich wald  v.  Hotel  Co.,  106  111.  489;  Peterson  v.  Brabock  Tailoring 
Co.,  (Dl.)  37  N.  E.  Rep.  242;  Buell  v.  Buckingham,  16  Iowa,  284;  Hallam  v. 
Hotel  Co.,  56  Iowa,  178;  9  N.  W.  Rep.  Ill;  (Jarrett  v.  Plow.  Co.,  70  Iowa, 
697;  29  N.  W.  Rep.  395;  Smith  v.  Skeary,  47  Conn.  47;  Bank  v.  Whittle,  78 
Va.  737;  Ashhurst's  Appeal,  60  Penn.  St.  814;  Sargent  v.  Webster,  18  Met. 
497.  To  this  list  may  be  added  the  case  of  Bank  of  Montreal  v.  J.  E.  Potts 
Bait  &  Lumber  Co.,  6  Am.  R.  R.  &  Corp.  Rep.  61,  which  supports  the  same 
rule. 

The  rule  that  an  insolvent  corporation  cannot  make  preferences  is  founded 
upon  the  doctrine  that  the  assets  of  an  insolvent  corporation  constitute  a  trust 
fund  for  the  payment  of  creditors.  This  doctrine,  as  applied  to  unpaid  sub- 
scriptions for  stock,  is  considered  in  the  note  to  Handley  v.  Stutz,  4  Am.  R. 
R.  &  Corp.  Rep.  482.  The  doctrine  has  received  some  very  serious  blows  in 
the  recent  decisions  of  Fogg  v.  Blair,  133  U.  S.  534;  HoUins  v.  Brierfield  Coal 
&  Iron  Co.,  150  U.  S.  871,  and  Hospes  v.  N.  W.  Mfg.  &  Car  Co.,  (Minn.) 
6  Am.  R.  R.  &  Corp.  Rep.  562.  In  the  first  of  these  cases  it  is  said  :  *'  That 
doctrine  only  means  that  the  property  must  first  be  appropriated  to  the  pay  • 
ment  of  the  debts  of  the  company  before  any  portion  of  it  can  be  distributed 
to  the  stockholders  ;  it  does  not  mean  that  the  property  is  so  affected  by  the 
indebtedness  of  the  company  that  it  cannot  be  sold,  transferred  or  mortgaged 
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to  bona  fide  purclusen  for  a  valuable  oonflidention,  except  subject  to  the 
liability  of  being  appropriated  to  pay  tbat  indebtedness.  Such  a  doctrine  has 
no  existence."  The  same  views  are  repeated  in  the  second  case  cited,  and  it 
is  farther  said:  "Whatever  of  trust  there  is  arises  from  the  peculiar  and 
diverse  equitable  rights  of  the  stockholders  as  against  the  corporation  and  its 
property,  and  their  conditional  liability  to  its  creditors.  It  is  rather  a  trust  in 
the  administiation  of  the  assets  after  possesion  by  a  court  of  equity,  than  a 
trust  attaching  to  the  property,  as  such,  for  the  direct  benefit  of  either  creditor 
or  stockholder."  Pftge  383.  The  suit  was  a  bill  in  equity  by  a  single  contract 
creditor,  on  behalf  of  himself  and  all  other  creditors,  who  should  become  par* 
ties,  to  have  a  certain  mortgage  on  the  corporate  property  declared  void,  and 
to  have  the  property  sold  and  applied  on  the  debts  of  the  corpoiation.  It  was 
held  that  the  plaintifif  had  no  equity  to  stand  on,  and  that  the  bill  should  have 
been  dismissed  for  want  of  jurisdiction.  **  A  party  may  deal  with  a  corpora- 
tion," says  the  court,  "  in  respect  to  its  property,  in  the  same  manner  as  an  indi- 
vidual owner,  and  with  no  greater  danger  of  being  held  to  have  received  into 
his  possession  property  burdened  with  a  trust  or  lien.  The  officers  of  a  cor- 
poration act  in  a  fiduciary  capacity  in  respect  to  its  property  in  their  hands,  and 
may  be  called  to  an  account  for  fraud,  or  sometimes  even  mere  mismanagement 
in  respect  thereto ;  but  as  between  itself  and  its  creditors  the  corporation  is 
simply  a  debtor,  and  does  not  hold  its  property  in  trust,  or  subject  to  a  lien  in 
their  favor,  in  any  other  sense  than  does  an  individual  debtor.  That  is  cer- 
tainly the  general  rule,  and  if  there  be  any  exceptions  thereto  they  are  not  pre- 
sented by  any  of  the  facts  in  this  case.  Neither  the  insolvency  of  the  corpo- 
ration, nor  the  execution  of  an  illegal  trust  deed,  nor  the  failure  to  collect  in 
full  all  stock  subscriptions,  nor  all  together,  gave  to  these  simple  contract  cred- 
itors any  lien  upon  the  property  of  the  corporation,  nor  charged  any  direct 
trust  thereon."  The  same  views  are  forcibly  maintained  by  the  Supreme 
Court  of  Minnesota  in  the  case  cited.     See  5  Am.  R  R.  &  Corp.  Rep.  562. 

Even  if  the  fullest  effect  be  given  to  the  trust  fund  doctrine,  one  who  has 
obtained  property  from  an  insolvent  corporation,  with  notice  of  its  insolvency, 
can  convey  a  good  title  thereto  to  one  who  pays  full  value  therefor,  and  has 
no  notice  of  any  defect  in  the  seller's  title.  Walker  v.  Miller.  (U.  S.  Circ.  Ct. 
of  App.)  59  Fed.  Rep.  869. 

2.  Corporations  —  ixiBolvency — statutes  making  claims  for  labor 
preferred. — For  the  construction  of  such  statutes  generally  see  Pendergast  v. 
Tandes,  3  Am.  R.  R.  &  Corp.  Rep.  645,  and  note.  A  person  who,  while  labor- 
ing himself,  employs  men,  several  teams  owned  by  himself,  and  other  hired 
teams  in  performing  a  contract  with  a  firm,  is  not  a  wage  earner,  within  the  pro- 
tection of  Laws  of  Michigan,  1887,  act  94,  providing  tbat  all  debts  owing  for 
labor  by  any  person  or  corporation  at  the  time  of  becoming  insolvent  shall  be 
preferred  claims  against  the  estate.  In  re  Clark,  92  Mich.  851 ;  52  N.  W.  Rep. 
637.  Lumber  inspectors  were  held  not  within  the  same  statute  in  case  of  In 
re  Sayles,  92  Mich.  354 ;  52  N.  W.  Rep.  687,  the  compensation  being  for  their 
judgment  and  integrity  rather  then  for  the  manual  labor  performed  by  them. 
An  experienced  miller  was  employed  by  a  corporation  engaged  in  manufac- 
turing mill  machinery  and  fitting  out  mills,  to  adjust  and  start  machinery  in 
mills  supplied  by  it,  and  to  operate  the  same  until  it  fulfilled  the  contract  of 


Hill  v.  Pioneer  Lumber  Co.  55 

bis  employer  inrith  the  millowner,  or  to  discover  and  report  wherein  it  was 
deficient,  such  employment  being  similar  to  that  of  the  head  miller  in  a  mill, 
involving  much  manual  labor,  and  requiring  a  high  degree  of  skill.  Held, 
that  his  claim  for  compensation  was  within  the  meaning  of  the  same  statute. 
In  re  Black,  (Mich.)  47  N.  W.  Rep.  842. 

Revision  New  Jersey,  page  188,  section  68,  as  amended  by  Public  Laws  1887, 
page  99.  which  gives  an  employee  of  an  insolvent  corporation  a  lien  for  his 
services  on  the  assets  in  the  receiver's  hands,  does  not  entitle  him  to  priority 
over  a  mortgagee  whose  mortgage  was  executed  and  recorded  before  the  serv- 
ices were  rendered ;  and,  where  the  foreclosure  sale  does  not  produce  more 
than  sufficient  to  satisfy  the  decree,  the  employee  is  not  entitled  to  share  the 
proceeds.  Hinkle  v.  Camden  Safe  Deposit  &  Trust  Co.,  47  N.  J.  £q.  883 ; 
21  AtL  Rep.  861. 


Hill  et  al.  v.  Pioneer  Lumber  Co.  et  al. 
(Supreme  Court  of  North  Carolina,  October  31,  1893.) 

1.  Corforations.  Insolvency.  Right  of  director  to  secure  juDCh 
MENT.  The  capital  of  an  insolvent  corporation  is  a  trust  fund  for  the  pay- 
ment of  its  debts,  and  a  director  of  such  a  corporation,  who  is  also  a  creditor, 
cannot  take  advantage  of  his  superior  means  of  information  to  obtain  a  judg- 
ment by  confession  from  the  corporation,  and  so  secure  his  debt  as  against 
other  creditors. 

ACTION  by  I.  F.  Hill  and  others  against  the  Pioneer  Lumber 
Company,  G.  A.  Griswold  and  others,  to  set  aside  for  fraud 
a  judgment  confessed  by  defendant  company  in  favor  of  defend- 
ant Griswold. 

Biuibee  <&  Busbee^  for  appellants.  AycocJc  <&  Danida^  iot 
appellees. 

MaoKae,  J.  This  case  is  presented  to  us  as  upon  a  demurrer, 
all  the  facts  alleged  in  the  complaint  being  admitted  in  the  ans- 
wer, and  the  conclusion  of  law  contended  for  by  the  plaintiff 
being  denied,  thus  raising  the  issue  of  law  whether  the  facts  stated 
in  the  complaint  constitute  a  cause  of  action.  It  is  admitted  in 
the  pleadings  that,  at  the  time  of  the  confession  of  judgment  in 
favor  of  G.  A.  Griswold  against  the  Pioneer  Lumber  Company, 
the  defendant  corporation  was  insolvent ;  that  said  Griswold  and 
one  Hall  were  the  only  stockholders,  and  constituted  the  board 
of  directors ;  that  said  Hall  was  president  and  said  Griswold  wa» 
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secretary  and  treasurer  of  said  corporation,  and  that  Griswold 
was  present  at  and  participated  in  the  meeting  at  which  resolu- 
tions were  adopted  directing  Hall,  as  president,  to  confess  judg- 
ment against  the  company  in  favor  of  Griswold.  On  this  state 
of  facts  the  plaintiff  I.  S.  Hill  contends  that  the  directors  became 
trustees  of  the  corporate  property  for  the  benefit  of  the  creditors, 
and  could  not  take  advantage  of  their  knowledge  and  position  to 
gain  an  advantage  over  the  other  creditors.  We  advert  to  the 
fact  that  there  appear  to  be  but  two  members  of  the  defendant 
corporation.  But  for  the  admission  in  the  answer  we  might 
inquire  whether  there  has  been  such  an  incorporation  as  is  per- 
mitted by  section  677  of  the  Code,  as  this  privilege  is  extended 
to  any  number  of  persons  not  less  than  three.  However,  as  the 
answer  admits  that  the  said  defendant  is  a  corporation  duly 
created  by  tlie  laws  of  North  Carolina,  we  will  proceed  at  once 
to  the  consideration  of  the  only  question  presented  —  whether 
an  insolvent  corporation  may  confess  judgment  under  the  statute 
to  a  director  in  the  same,  who  is  also  a  creditor. 

There  may  have  been  a  discussion  at  an  earlier  day  as  to  the 
precise  relation  in  which  a  director  stands  to  the  corporation  of 
which  he  is  an  officer  —  whether  an  actual  or  a  quasi  trustee  for 
the  shareholders,  and,  in  case  of  the  insolvency  of  the  corpora- 
tion, for  the  creditors  also.  But  there  can  be  no  doubt  that  he 
occupies  a  fiduciary  relation  to  the  company,  which,  by  virtue  of 
his  office,  he  represents  in  the  management  of  its  principal  func- 
tions ;  neither  can  there  be  any  doubt  that  the  capital  stock  and 
property  of  the  corporation,  in  case  of  its  insolvency,  constitute 
a  fund,  first,  for  the  satisfaction  of  its  creditors,  and  next  for  the 
shareholders.  As  is  said  by  Mr.  Justice  Miller  in  Sawyer  v. 
Hoag,  17  Wall.  610  :  "  Though  it  be  a  doctrine  of  modem  date, 
we  think  it  now  well  established  that  the  capital  stock  of  a  cor- 
poration, especially  its  unpaid  subscriptions,  is  a  trust  fund  for 
the  benefit  of  the  general  creditors  of  the  corporation,  and  when 
we  consider  the  rapid  development  of  corporations  as  instrumen- 
talities of  the  commercial  and  business  world  in  the  last  few 
years,  with  the  corresponding  necessity  of  adapting  legal  princi- 
ples to  the  new  and  varying  exigencies  of  this  business,  it  is  no 
solid  objection  to  such  a  principle  that  it  is  modern,  for  the  occa- 
sion for  it  could  not  sooner  have  arisen."     As  it  is  stated  in  2 
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Story  Eq.  Jur.  §  1252 :  "  Perhaps  to  this  same  head  of  implied 
trusts  upon  presumed  intention  (although  it  might  equally  well  be 
deemed  to  fall  under  the  head  of  constructive  trusts  by  operation 
of  law)  we  may  refer  that  class  of  cases  where  the  stock  and 
other  property  of  private  corporations  is  deemed  a  trust  fund  for 
the  payment  of  the  debt  of  a  corporation,  so  that  the  creditors 
lave  a  lien  or  right  of.  priority  of  payment  on  it  in  preference  to 
any  of  the  stockholders  in  th^  corporation."  This  doctrine  was 
clearly  stated  by  Mr.  Justice  Story  in  Wood  v.  Dummer,  3 
Mason,  311,  in  1824,  and  has  been  generally  followed  and 
announced  in  the  treatises  on  this  branch  of  the  law  ever  since 
that  time.  2  Mor.  Priv.  Corp.  §  780 ;  1  Beach  Priv.  Corp.  §  116. 
And  we  are  not  without  authority  in  our  own  court  for  the  same 
principle,  as  very  clearly  stated  in  an  interesting  and  able  opinion 
of  the  late  Mr.  Justice  Davis  in  Foundry  Co.  v.  Killian,  99 
N.  C.  501 ;  6  S.  E.  Eep.  680.  This  much  being  established, 
we  may  find  the  duty  and  liability  of  the  director  laid  down 
in  the  very  many,  and  i^ometimes  diverse,  decisions  in  the 
leading  courts  of  this  country.  As  he  is  selected  and  intrusted 
with  the  manag'ement  of  the  affairs  of  the  corporation,  and 
has  charge  of  its  property  and  business,  it  applies  to  him  that, 
*'  whenever  confidence  is  reposed,  and  one  party  has  it  in  his  power, 
in  a  secret  manner,  for  his  own  advantage,  to  sacrifice  those 
interests  which  he  is  bound  to  protect,  he  will  not  be  permitted 
to  hold  any  such  advantage."  1  Story  Eq.  Jur.  §  323.  As  a 
sequence  to  the  foregoing  propositions,  we  find :  "  An  insolvent 
corporation  being  indebted  to  its  officers  and  directors,  they 
executed  the  notes  of  the  corporation  in  their  own  favor,  and 
having  obtained  judgment  by  default,  issued  execution  thereon. 
In  the  distribution  of  the  proceeds  of  the  sheriff's  sale  of  the 
personal  property  of  the  corporation,  held,  that  this  conduct  of 
the  officers  was  a  fraud  in  law,  which  gave  them  no  preference 
over  general  creditors  in  the  distribution."  Hopkin's  Appeal,  90 
Penn.  St.  69,  cited  as  an  illustration  under  the  head  of  "  Liabilitv 
of  Directors  for  Fraud,"  1  Lawson's  Rights,  Rem.  &  Pr.  §  343. 
In  17  Am.  &  Eng.  Ency.  of  Law,  at  page  122,  where  very  many 
cases  pro  and  con  are  cited,  this  principle  is  evolved  from  the 
weight  of  authorities  :  "  It  may  be  stated  as  a  general  rule  that 
directors  of  an  insolvent  corporation  cannot,  as  creditors  of  such 
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corporation,  secure  to  themselves  a  preference.  They  must  share 
ratably  in  the  distribution  of  the  company's  assets."  In  1  Beach 
Priv.  Corp.  §  2416 :  "  The  directors  of  a  company  stand  in  the 
same  relation  towards  creditors  of  the  corporation  that  they  do  to 
its  shareholders,  being  trustees  for  the  benefit  of  corporate  trustees 
also."  Mr.  Justice  Davis,  in  Drury  v.  Cross,  7  Wall.  299,  speak- 
ing of  the  directors  of  a  railroad  company,  says :  "  It  was  their 
duty  to  administer  the  important  matters  committed  to  their 
charge  for  the  mutual  benefit  of  all  parties  interested,  and  in 
receiving  an  advantage  to  themselves  not  common  to  the  other 
creditors,  they  were  guilty  of  a  plain  breach  of  trust."  It  is  true 
"  that  a  director  of  a  corporation  is  not  prohibited  from  lending 
it  moneys  when  they  are  needed  for  its  benefit,  and  the  trans- 
action is  open  and  otherwise  free  from  blame ;  nor  is  his  sub- 
sequent purchase  of  its  property  at  a  fair  public  sale  by  a  trustee 
under  a  deed  of  trust,*"  executed  to  secure  the  payment  of  them, 
invalid."  Oil  Co.  v.  Marbury,  91  U.  S.  587.  And  there  would 
be  nothing  to  hinder  a  director  from  loaning  money  and  taking 
liens  upon  the  corporate  property  as  security  for  its  repayment, 
and  in  enforcing  its  lien,  provided  it  was  an  open  and  entirely 
fair  transaction ;  but  even  then  it  would  be  looked  upon  with 
suspicion,  and  strict  proof  of  its  bona  fides  would  be  required. 

There  are  many  decisions,  however,  which  hold  that  although 
directors  are  bound  to  discharge  their  duties  prudently,  diligently 
and  faithfully,  and  apply  the  assets,  in  case  of  insolvency,  for  the 
benefit  of  creditors  instead  of  stockholders,  yet  they  are  not 
technically  trustees,  nor  bound  to  apply  the  assets  ratably  among 
the  general  creditors.  These  decisions  hold  that  they  may  not 
only  make  a  preference  between  creditors,  but  such  preference 
may  be  made  in  their  own  favor  if  tliey  be  creditors,  and  in  such 
cases  they  must  act  with  the  utmost  good  faith.  17  Am.  &  Eug. 
Ency.  of  Law,  122,  note.  This  doctrine  was  held  in  Garrett  v. 
Plow  Co.,  70  Iowa,  697 ;  29  jST.  W.  Kep.  366,  and  in  a  note  to 
this  case  in  59  Am.  Rep.  at  page  466,  a  great  many  cases  are  cited 
all  holding  the  contrary  doctrine  to  the  case  last  named,  and  sus- 
taining that  to  which  we  adhere ;  and  although  it  appears,  from 
an  examination  of  some  of  the  cases  cited  in  the  American  and 
English  Encyclopedia  on  this  subject,  that  there  are  very  respect- 
able and  high  authorities  which  would  seem  to  relieve  directors- 
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from  the  burden  incident  to  their  trust,  we  cannot  hesitate  to 
adopt  the  views  which  seem  to  us  the  most  consistent  with  the 
virtuous  exercise  of  the  confidence  reposed  in  them,  and  hold 
these  fiduciaries  to  the  duty  which  bids  them  put  self-interest 
behind  that  of  the  creditors,  who  have  not  the  same  means  of 
information,  which  might  enable  them  to  protect  themselves. 
There  are  many  cases  cited  in  the  brief  of  plaintiffs'  counsel,  and 
others  found  in  the  reports  of  the  different  states,  which,  for  lack 
of  decisions  in  North  Carolina,  are  to  us  persuasive  authority. 
The  latest  we  have  seen  is  that  of  the  Supreme  Court  of  Georgia 
in  Lowry  Banking  Co.  v.  Empire  Lumber  Co.,  17  S.  E.  Rep.  968, 
where  the  proper  distinction  is  made  between  a  mortgage  to  a 
director  of  an  insolvent  corporation  as  an  indemnity  for  liabili- 
ties already  incurred,  and  one  made  in  the  execution  or  perform- 
ance of  an  agreement  or  undertaking  entered  into  at  or  prior  to 
the  time  when  the  liability  was  incurred.  It  might  be,  in  some 
instances,  greatly  to  the  benefit  of  the  creditors  and  shareholders 
that  directors  should  in  good  faith  advance  to  the  corporation 
funds  upon  security  to  enable  it  to  carry  out  its  undertakings. 

To  apply  these  principles  to  the  case  in  hand.  The  defendant 
seenis  to  be  a  corporation  composed  of  but  two  persons  or  mem- 
bers, both  of  whom  were  necessarily  officei*s  and  directors.  The 
advantage  to  these  persons  in  being  erected  into  a  corporation 
was  most  probably  that  they  might  thereby  avoid,  not  to  say 
evade,  personal  liability  for  the  debts  of  the  concern.  It  fails  of 
success  and  becomes  insolvent,  which  means  that  it  owes  more 
than  its  capital  can  pay.  It  holds  a  meeting  in  which,  of  course, 
both  of  its  members  participate,  and  by  a  unanimous  vote  it 
orders  the  one  to  confess  judgment,  in  the  name  of  the  corpora- 
tion, to  the  other  for  a  large  amount  of  money  "  due  by  note.'^ 
Will  this  transaction  stand  to  the  detriment  of  the  other  creditors 
of  the  corporation  ?  This  is  the  first  case  of  the  kind  which  has 
come  before  this  court  for  determination.  It  is  an  interesting 
and  important  question.  By  reason  of  the  facihty  afforded  by 
the  statute  for  the  formation  of  private  corporations,  much  of  the 
business  of  the  country  and  of  this  state  is  now  being  transacted 
through  such  agencies.  They  offer  many  advantages  to  the 
stockholders,  and  in  some  respects  they  are  fraught  with  danger 
to  the  public,  unless  they  are  held  within  the  bounds  of  law  and 
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equity.  Here  comes  in  the  beneficence  of  that  public  policy 
which  places  all  corporations  under  the  visitation  of  the  courts. 
Can  there  be  any  essential  difference  between  the  principle  as 
applied  to  a  confession  of  judgment  under  tlie  Code  and  a  mort- 
gage ?  Most  of  the  cases  we  have  observed  were  those  of  mort- 
gages to  secure  directors  or  other  officers  wlio  were  creditors  of 
their  own  corporations.  In  the  few  cases  which  have  come  before 
this  court  under  section  677  of  the  Code,  notably  in  Davidson  v. 
Alexander,  84  N.  C.  621,  it  has  been  held  that  on  account  of  its 
liability  to  abuse,  and  for  the  purpose  of  enabling  other  creditors 
to  have  the  opportunity  to  make  full  investigation  if  they  should 
so  desire,  the  requirements  of  the  statute  should  be  strictly  com- 
plied with.  It  will  be  observed  that  the  case  of  Sharp  v.  Rail- 
road Co.,  106  N.  C.  308 ;  11  S.  E.  Rep.  530,  was  the  confession 
of  judgment  by  a  corporation  to  one  of  its  officers,  and  under 
circumstances  calculated  to  excite  inquiry,  if  not  suspicion ;  but 
the  appeal  was  from  an  order  made  upon  a  motion  to  vacate  the 
judgment,  where  only  matters  of  irregularity  could  be  considered. 
To  attack  the  same  for  fraud  it  was  necessary  to  bring  an  inde- 
pendent action,  as  has  been  done  in  this  case.  The  effect  of  a 
confession  of  judgment  is  more  expeditious  in  securing  a  lien, 
and  offers  a  more  immediate  means  of  securing  payment  of  a  debt 
by  the  issue  of  execution  and  sale  of  the  corporate  property, 
than  that  given  by  a  mortgage,  for  a  mortgage  made  by  a  corpo- 
ration cannot  create  a  preference  over  antecedent  creditors  until 
a  reasonable  time  after  registration,  which  is  notice,  has  been 
afforded  them  to  protect  their  rights.  Code,  §§  685,  1255.  The 
preference  is  attempted  to  be  reached  by  the  confession  instead 
of  by  a  mortgage.  The  preference  in  this  case  is  to  be  avoided 
by  whatever  means  it  is  sought.  In  holding  that  an  insolvent 
corporation  cannot  prefer  one  of  its  directors,  who  is  also  a  cred- 
itor, before  other  creditors,  we  are  not  at  variance  with  the  decis- 
ion in  Blalock  v.  Manufacturing  Co.,  110  N.  C.  99.  The  fourth 
headnote  in  that  case  is  misleading  when  it  says :  "  A  corporation 
has  the  right  to  prefer  a  just  debt  to  one  of  its  officers,  to  those 
of  other  creditors."  The  judgment  was  that  the  debt  of  this 
officer  should  be  postponed  until  the  other  creditors  had  been 
paid.  The  law  is  that,  where  a  corporation  is  insolvent,  its  capi- 
tal is  a  trust  fund  for  the  payment  of  its  debts.     A  director, 
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creditor  upon  a  debt  theretofore  existing,  cannot  take  advantage 
of  his  superior  means  of  information  to  secure  his  debt  as  against 
other  creditors.     Judgment  affirmed.* 

Insolvent  corporations  —  whether  directors  may  prefer  them- 
selves.—  It  seems  manifest  that  the  directors  of  an  insolvent  corporation,  in 
the  management  or  disposition  of  its  assets,  have  no  stronger  claim  to  prefer- 
ment than  other  creditors.  Those  courts  which  hold  that  insolvent  corpora- 
tions cannot  prefer  any  creditors,  must,  therefore,  necessarily  hold  that  they 
cannot  prefer  directors  as  creditors.  On  the  other  hand,  if  courts  hold  that, 
as  a  general  rule,  insolvent  corporations  may  give  preferences,  the  question 
arises  whether  any  distinction  should  he  made  hetween  directors  and  outside 
creditors.  The  general  question  of  the  right  of  insolvent  corporations  to  give 
preferences  has  been  considered  in  the  note  to  the  preceding  case.  Most  of 
the  cases  cited  in  this  note  also  discuss  the  same  question. 

The  weight  of  authority  is  most  decidedly  in  favor  of  the  proposition  that 
the  directors  of  an  insolvent  corporation,  who  are  also  creditors  thereof,  can- 
not make  use  of  their  position  to  secure  any  advantage  over  other  creditors. 
Corey  v.  Wadsworth,  (Ala.)  11  South.  Rep.  850;  San  Francisco,  etc.,  R.  Co.  v. 
Bee,  48  Cal.  898;  Beach  v.  Miller,  180  111.  162;  22  N.  E.  Rep.  404;  Rosebaum 
V.  Whittaker,  182  111.  82;  28  N.  E.  Rep.  889;  Hays  v.-  Citizens'  Bank,  (Kan.) 
83  Pfcc.  Rep.  818;  Richards  v.  New  Hampshire  Ins.  Co.,  43  N.  H.  268;  Hop- 
kin's  &  Johnson's  Appeal,  90  Penn.  St.  69;  Sicardi  v.  Keystone  Oil  Co.,  149 
Penn.  St.  189;  Olney  v.  Conanicut  Land  Co.,  16  R.  I.  597;  18  Atl.  Rep.  181; 
Haywood  v.  Lincoln  Lumber  Co.,  64  Wis.  689;  Hutchinson  v.  Sutton  Mfg. 
Co.,  57  Fed.  Rep.  998;  Consolidated  Tank  Line  Co.  v.  Kansas  City  Varnish 
Co.,  46  Fed.  Rep.  7;  Howe  v.  Sandford  Fork  &  Tool  Co.,  44  Fed.  Rep.  281; 
Adams  v.  Milling  Co.,  85  Fed.  Rep.  433;  White,  etc.,  Mfg.  Co.  v.  Potter 
Importing  Co.,  30  Fed.  Rep.  864;  Lippincott  v.  Carriage  Co.,  25  Fed.  Rep. 
577,  586;  Stout  v.  Yaeger's  Milling  Co.,  8  Fed.  Rep.  802;  Corbett  v.  Wood- 
ward, 5  Sawyer,  408;  Bradley  v.  Farwell,  1  Holmes,  433;  Gaslight  Improve- 
ment Co.  V.  Terrell,  L.  R.  (10  £q.)  168.  To  these  must  be  added  the  principal 
case. 

In  Corey  v.  Wadsworth,  (Ala.)  11  South.  Rep.  850,  after  an  extensive  review 
of  authorities,  it  is  said  :  "  It  will  be  seen  that  the  modern  authorities,  almost 
without  exception,  utter  the  same  strong  condemnatory  language  of  any  and 
all  attempts  by  directors  of  an  insolvent  corporation  to  have  themselves 
indemnified  and  preferred  over  the  other  creditors  of  the  company.  The 
assets  are,  in  a  sense,  a  trust  fund  in  their  hands  for  the  payment  of  the  cor- 
poration's debts,  and  it  is  both  their  moral  and  legal  duty  to  maintain  perfect 
equality  in  their  administration  and  disbursement,  at  least  to  the  extent  that 
they  cannot  prefer  themselves.  We  need  go  no  further  in  this  case.  In  look- 
ing into  the  authorities  it  will  be  seen  that  the  right  of  the  directors  of  an 
insolvent  corporation  to  prefer  themselves  as  creditors  is  withheld  from  them, 
not  alone  on  the  ground  that  the  assets  are  a  trust  fund,  of  which  they  are 
trustees  for  the  creditors.    Notice  is  taken  of  the  superior  knowledge  they 

*  Reported  in  18  S.  E.  Rep.  108. 
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necessarily  have,  and  the  great  advantage  this  would  and  does  give  them  in  a 
race  of  diligence.  But  the  principle  extends  further.  In  a  conveyance  in 
which  they  attempt  to  pay  or  secure  themselves,  that  necessary  element  of  all 
valid  contracts  —  opposing  interest  in  the  seller  and  buyer  —  is  wanting. 
They  are  both  seller  and  buyer.  Such  transactions  by  a  trustee  are  always 
voidable  on  the  ground  of  public  policy." 

Most  of  the  cases  proceed  upon  the  principle  Uiat  the  directors  of  an  insol- 
vent corporation  become  trustees  for  its  creditors,  from  which  it  follows  that 
they  must  treat  all  alike  and  can  give  preferences  to  none.  But  it  is  pointed 
out  by  Judge  Woods  that  this  principle  is  not  essential  to  the  conclusion  that 
directors  may  not  give  preferences  to  themselves.  He  says :  "  It  seems  to  me 
enough  to  say  that  a  sound  public  policy  and  a  sense  of  common  fairness 
forbid  that  the  directors  or  managing  agents  of  a  business  corporation,  when 
disaster  has  befallen  or  threatens  the  enterprise,  shall  be  permitted  to  convert 
their  powers  of  management  and  their  intimate,  and  it  may  be,  exclusive, 
knowledge  of  the  corporate  affairs  into  means  of  self  protection  to  the  harm 
of  other  creditors.  They  ought  not  to  be  competitors  in  a  contest  of  which 
they  must  be  the  judges.  The  necessity  for  this  limitation  upon  the  right  to 
give  preferences  among  creditors  when  asserted  by  corporations  may  not  have 
been  perceived  in  earlier  times,  but  the  growing  importance  and  variety  of 
modern  corporate  enterprises  and  interests  I  tliink  will  compel  its  recognition 
and  adoption.  *  «  *  Whether  or  not  such  preferences  are  fairly  given  is 
an  impracticable  inquiry,  because  there  can  be  in  ordinary  cases  no  means  of 
discovering  the  truth,  and  consequently  the  presumption  to  the  contrary 
should  in  every  case  be  conclusive.  Concede  that  it  is  a  question  of  proof, 
and  that  a  preference  in  favor  of  a  director  will  be  deemed  valid  if  fairly 
given,  and  it  may  as  well  be  declared  to  be  a  part  of  the  law  of  corporations 
that  in  cases  of  insolvency  debts  to  directors  and  liabilities  in  which  they  have 
a  special  interest  must  be  first  discharged.  That  will  be  the  practical  effect, 
and  the  examples  will  multiply  of  individual  enterprises  prosecuted  under  the 
guise  of  corporate  organization  for  the  purpose,  not  only  of  escaping  the 
ordinary  risks  of  business  done  in  the  owner's  name,  which  may  be  legitimate 
enough,  but  of  enabling  the  promoters  and  managers,  when  failure  comes,  to 
appropriate  the  remains  of  the  wreck  by  declaring  themselves  favored  cred- 
itors. Besides  inconsistency  with  that  equality  which  equity  loves,  such 
favors  involve  too  many  possibilities  of  dishonesty  and  successful  fraud  to  be 
tolerated  in  an  enlightened  system  of  jurisprudence."  Howe  v.  Sandford 
Fork  &  Tool  Co.,  44  Fed.  Rep.  231,  283. 

In  Consolidated  Tank  Line  Co.  v.  Bjinsas  City  Varnish  Co.,  45  Fed.  Rep. 
7,  the  foregoing  language  is  quoted  and  approved.  This  case  arose  in  Mis- 
souri, and  it  is  therein  further  said:  "When  a  corporation,  in  its  business 
affairs,  is  thus  in  articulo  mortis,  whatever  yet  may  be  maintained  on  divided 
opinions  as  to  its  right  to  dispose  of  its  property  so  as  to  give  a  preference  to 
some  general  creditor,  the  law  is  too  well  settled,  at  least  in  this  jurisdiction, 
to  admit  of  extended  discussion,  that  its  directors  cannot  make  a  disposition  of 
the  assets  so  as  to  secure  to  themselves,  directly  or  indirectly,  a  preference 
over  general  creditors.  This  is  the  rule  in  the  Missouri  courts.  Williams  v. 
.Jones,  23  Mo.  App.  132;  Mill  Co.  v.  Kamp,  38  Mo.  App.  229;  Roan  v.  Winn, 
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98  Mo.  508;  4  S.  W.  Rep.  786."  We  have  not  examined  these  Missouri  cases, 
and  cannot  say  whether  they  support  the  rule  or  not. 

The  rule  that  directors  of  an  insolvent  corporation  may  give  preferences  to 
themselves  is  sustained  by  the  following  cases:  Garrett  v.  Plow  Co.,  70 Iowa, 
697;  29  N.  W.  Rep.  395;  Buell  v.  Buckingham,  16  Iowa,  284;  Smith  v.  Skeary, 
47  Conn.  47;  Burr's  Exr.  v.  McDonald,  3  Gratt.  216;  Bank  v.  Whittle,  78  Va. 
737;  Gordon  v.  Preston,  1  Watts,  386;  Wliitwell  v.  Warner,  20  Vt.  425; 
Gould  V.  Little  Rock,  etc.,  R.  Co.,  52  Fed.  Rep.  680.  The  question  is  not 
argued  to  any  extent  except  in  the  cases  from  Iowa  and  Virginia,  which  are 
the  only  courts  that  seem  unequivocally  committed  to  the  doctrine.  Other 
cases  are  sometimes  cited  as  supporting  the  same  view.  Thus,  in  Gould  v. 
Little  Rock,  etc.,  R  Co.,  52  Fed.  Rep.  680,  685,  after  referring  to  the  Iowa 
cases,  it  is  said  that  the  following  cases  are  to  the  same  effect:  Duncomb  v. 
Raihroad  Co.,  84  N.  Y.  190;  88  N.  Y.  1;  Harts  v.  Brown,  77  111.  226;  Reich- 
wold  V.  Hotel  Co.,  106  III.  489;  Stratten  v.  Allen,  16  N.  J.  Eq.  229;  Wilkin- 
son V.  Bauerle,  41  N.  J.  Eq.  635;  7  Atl.  Rep.  514;  Ashhurst's  Appeal,  60 
Penn.  St.  314;  Sargent  v.  Webster,  13  Met.  497;  Kitchen  v.  Railway  Co.,  69 
Mo.  224;  Oil  Co.  v.  Marbury ,  91  U.  8.  587.  But  it  will  be  found  upon  exami- 
nation that  these  cases  relate  to  transactions  between  the  corporation  and  its 
directors  where  no  question  of  insolvency  or  preference  was  involved. 

As  to  what  constitutes  insolvency,  within  the  meaning  of  the  rule  which 
forbids  preferences,  see  the  cases  cited  in  note  to  preceding  case  and  especi- 
ally Corey  v.  Wadsworth,  (Ala.)  11  South.  Rep.  850,  and  Sabin  v.  Columbia  Riv. 
Lumber  &  Fuel  Co.,  (Oreg.)  84  Pac.  Rep.  612;  85  Pac.  Rep.  854. 
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(Supreme  Court  of  South  Dakota,  November  24,  1893.) 

1.  Corporations.  Estoppel  by  contract  to  dent  corporate  exist- 
ENCE.  A  party  who  has  contracted  with  a  corporation  de  facto,  as  such,  can- 
not be  permitted,  after  receiving  the  benefits  of  his  contract,  to  allege  any 
defects  in  the  organization  of  such  corporation  affecting  its  capacity  to  enforce 
such  contract ;  but  all  such  objections,  if  valid,  are  available  only  on  behalf 
of  the  sovereign  power  of  the  state. 

2.  Organization  under  unconstitutional  law.  Estoppel  op  stock- 
holder to  dent  incorporation.  Stockholders  who  subscribe  for  stock,  or 
assist  in  organizing  a  corporation  under  a  charter,  and  reap  the  benefits  of  the 
law,  and  thereby  induce  persons  to  credit  the  corporation,  and  do  business 
with  it  on  the  faith  of  its  being  legally  organized,  will  be  estopped  from  alleg- 
ing that  the  law  under  which  the  corporation  is  organized  is  unconstitutional 
as  a  means  of  avoiding  any  personal  liability  by  reason  of  their  transactions 
or  contracts  with  such  corporation. 

A.  E.  Chxunberlain  (  Walter  C.  Fcuvocett,  of  counsel),  for  appel- 
lant.    C.  E.  Reed  and  Taubman  cfe  Potter^  for  respondent. 
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Bennett,  P.  J.  This  was  an  action  brought  by  the  respondent 
in  the  court  below  upon  a  contract  for  the  payment  of  money, 
executed  by  the  defendant,  Albert  E.  Chamberlain,  and  to  foi-e- 
close  a  mortgage  upon  real  estate,  which  was  given  by  him  to 
secure  the  payment  of  said  money. 

The  Building  and  Loan  Association  of  Dakota  is  a  corporation 
organized  under  the  provisions  of  "An  act  to  provide  for  the 
incorporation  and  regulation  of  building  and  loan  associations," 
passed  by  the  territorial  legislature  of  Dakota,  and  approved 
March  13, 1885,  and  an  act  amendatory  thereof,  approved  March 
11, 1887.  Said  act,  after  prescribing  the  mode  in  which  corpora- 
tions may  be  organized  astherein  specified,  provided,  among  other 
things,  not  material  here :  "  Sec.  4.  The  money  in  the  treasury, 
if  equal  to  the  amount  of  one  share  of  stock  in  such  association, 
shall  be  offered  for  loan  in  open  meeting,  and  the  stockholder 
who  shall  bid  the  highest  premium  for  the  preference  or  priority 
of  loan  shall  be  entitled  to  receive  a  loan  for  the  full  amount  of 
each  share  of  stock  held  by  such  stockholder ;  provided  that  good 
and  ample  security  shall  be  given  by  the  borrower  to  secure  the 
re-payment  of  the  loan.  Sec.  5.  A  borrower  may  repay  a  loan  at 
any  time  by  the  payment  to  the  corporation  of  the  principal  sum 
borrowed  together  with  interest  *  *  *  not  to  exceed  twelve 
per  cent  per  annum ;  together  with  such  per  cent  of  premium 
per  annmn  as  may  have  been  bid  for  the  preference  or  priority  of 
such  loan.  Or  in  case  the  amount  of  premium  bid  for  the  priority 
of  such  loan  shall  be  deducted  in  advance,  and  the  re-payment 
thereof  is  made  before  the  expiration  of  the  eight  years  after  the 
organization  of  the  corporation,  there  shall  be  refunded  to  such 
borrower  one-eighth  of  the  premium  paid  for  every  year  of  said 
eight  years  unexpired ;  provided,  that  when  the  stock  is  issued 
in  separate  series,  the  *  *  *  time  shall  be  computed  from 
the  date  of  the  issuing  of  its  shares  of  stock  on  which  the  loan  is 
made.  Sec.  6.  No  premium,  fine  or  interest  on  such  premiums 
that  may  accrue  to  the  said  corporation  according  to  the  provisions 
of  this  act  shall  be  deemed  usurious ;  and  the  same  may  be  col- 
lected in  this  territory." 

On  the  Ist  day  of  March,  1889,  the  defendant,  Albert  E. 
Chamberlain,  was  a  member  of  said  association,  and  the  owner 
and  holder  of  sixteen  shares  of  stock  of  said  association ;  said 
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stock  being  issued  in  separate  series;  ten  shares  being  dated 
March  1,  1889.  On  that  day  the  plaintiff  made  a  loan  of  $1,600 
to  said  defendant,  Albert  E.  Chamberlain,  the  whole  amoont  of 
premium  bid  therefor  being  deducted  in  advance,  and  for  which 
defendant,  Albert  E.  Chamberlain,  on  March  1,  1889,  made, 
executed  and  delivered  to  the  said  plaintiff  his  promissory  note, 
in  writing,  and  said  note  so  executed  and  delivered  is  in  words 
and  figures  following  to-wit :  "  $1,600.00.  Aberdeen,  Dakota, 
March  1st,  1889.  For  value  received,  after  three  years  from 
date,  and  before  nine  years  from  date,  I  promise  to  pay  to  the 
order  of  the  Building  and  Loan  Association  of  Dakota,  at  it» 
home  office  in  Aberdeen,  Dakota,  the  sum  of  sixteen  hundred 
dollars,  with  interest  at  the  rate  of  six  per  cent  per  annum  on  the 
sum  of  seven  hundred  eighty-four  dollars  payable  monthly  in 
advance.  It  is  understood  that  this  note  is  given  for  a  loan 
obtained  on  sixteen  shares  of  stock  of  said  Building  and  Loan  AssO' 
eiation  of  Dakota,  and  if  the  maker  hereof  fails  to  make  any 
monthly  payment  on  said  stock,  or  to  pay  any  installment  of 
interest  for  a  period  of  six  months  after  the  same  is  due,  then  the 
whole  amount  of  this  note  shall  become  due  and  payable  at  once. 
But  if  the  maker  hereof  shall  pay  all  installments  of  interest 
which  become  due  hereon,  and  all  fines  and  monthly  payments 
which  become  due  on  said  stock,  until  said  stock  becomes  fully 
paid  in,  and  of  the  value  of  $100  per  share,  and  before  any  of 
said  installments  of  interest  or  monthly  payments  shall  have  been 
past  due  for  a  period  of  six  months,  then,  upon  the  surrender  of 
said  stock  to  said  association,  this  note  shall  be  deemed  to  be 
fully  paid  and  canceled.  This  note  is  understood  to  be  made 
with  reference  to,  and  under  the  laws  of,  the  territory  of  Dakota. 
All  payments  hereon  payable  at  the  office  of  the  association  in 
Aberdeen,  Dakota.  Albert  E.  Chamberlain.  [Margin] :  If 
this  note  is  paid  before  eight  years  from  date,  there  shall  be 
allowed  such  rebate  from  the  amount  of  the  premium  as  the 
board  of  directors  of  said  association  shall  deem  equitable. 
Premium,  $816 ;  loan,  $1,600." 

To  secure  the  payment  of  said  note,  interest  thereon,  and  loan, 
and  also  to  secure  the  payment  of  the  monthly  dues  upon  said 
stock,  the  fines  for  failure  to  pay  said  monthly  dues,  and  the  fines 
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for  failure  to  pay  the  interest  payments  when  due,  the  said 
defendant,  Albert  E.  Chamberlain,  did,  on  the  1st  day  of  March, 
1889,  execute  and  deliver  to  the  plaintiff  a  mortgage  deed,  and 
thereby  convey  to  the  plaintiff  certain  real  property,  which  was 
described  therein,  which  mortgage  deed  "  provided,  further,  in 
case  of  default  in  the  payment  of  the  principal,  when  due,  or  of 
interest,  or  of  any  part  thereof,  or  if  the  taxes  or  premiums  on 
insurance  on  the  property  hereby  mortgaged  be  due  and  unpaid 
for  the  space  of  six  months,  or  should  said  sixteen  shares  of 
stock,  as  above  recited  and  mentioned,  or  any  part  thereof,  be 
sold  or  forfeited  for  the  non-payment  of  dues,  fines  or  penalties, 
as  provided  in  the  by-laws  of  said  second  party,  then,  and  in 
either  of  said  cases,  the  whole  principal  debt  aforesaid  shall 
immediately  become  due,  payable  and  recoverable,  and  the  said 
party  of  the  first  part,  in  such  case,  does  hereby  authorize  and 
•empower  the  said  party  of  the  second  part,  its  successors  or 
assigns,  to  sell  the  hereby  granted  premises  at  public  auction  or 
otherwise,  and  convey  the  same  to  the  purchaser  in  fee  simple, 
agreeable  to  the  statute  in  such  case  made  and  provided,  or  which 
may  hereafter  be  in  force,  and,  out  of  the  moneys  arising  from 
such  sale,  to  retain  the  principal  and  interest,  as  well  as  any  fines 
or  penalties  which  shall  then  be  due  on  said  obligation,  and  as 
provided  by  the  by-laws  of  said  association,  together  with  all  the 
costs  and  charges  of  foreclosure.     *     *     -J^  " 

The  by-laws  of  said  association  in  force  at  the  time  of  the  con- 
tract  provide  that  "  any  member  who  shall  neglect  or  refuse  to 
pay  his  or  her  monthly  dues  of  sixty  cents  per  share  on  the  day 
the  same  shall  become  due,  shall  pay  a  fine  of  ten  cents  per  share 
upon  each  share  of  stock,  payable  monthly,  for  every  month  a 
monthly  payment  shall  be  allowed  to  run  past  due."  "  For  each 
day  an  interest  payment  shall  be  allowed  to  run  unpaid  after  it 
becomes  due,  there  shall  be  the  sum  of  five  cents  per  day  paid 
the  association  upon  each  one  hundred  dollars  of  loan  for  which 
such  interest  payment  is  contracted." 

The  defendant,  Albert  E.  Chamberlain,  did  not  pay  the  install- 
ments due  on  the  sixteen  shares  of  stock  for  several  months  in 
1890  and  1891,  nor  did  he  pay  the  interest  due  on  the  note  secured 
by  the  mortgage,  and  by  reason  of  said  default  the  entire  princi- 
pal sum  and  interest  became  due ;  also  a  fine  of  ten  cents  per 
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^lare  for  each  month  in  which  a  default  was  had^and  a  penalty 
of  iive  cents  per  day  on  each  $100  for  the  time  of  the  continua- 
tion of  the  default,  became  due  and  payable  as  provided  by  the 
by-laws  of  said  association.  For  these  various  sums  the  plaintiff 
asked  judgment  and  sale  of  the  sixteen  shares  of  the  stock  and 
for  a  foreclosure  of  the  mortgage  given  to  secure  them. 

To  the  complaint  of  the  respondent  the  defendant,  Albert  E. 
Chamberlain,  demurred  upon  the  following  grounds :  (1)  That 
the  complaint  does  not  state  facts  sufficient  to  constitute  a  cause 
of  action ;  (2)  that  the  plaintiff  has  not  capacity  to  sue ;  which 
demurrer  was  overruled,  and  from  this  order  an  appeal  was  duly 
taken  and  perfected. 

The  only  ground  in  this  appeal  upon  which  the  defendant, 
Albert  E.  Chamberlain,  seeks  to  be  released  from  the  obligations 
created  by  the  contract  and  mortgage  executed  by  himself  and 
wife  is,  that  the  plaintiff  has  no  valid  existence,  and  is,  therefore, 
incapable  of  maintaining  an  action  to  enforce  this  or  any  other 
contract.  In  support  of  this  contention  he  insists  that  the  acts 
of  the  territorial  legislature  of  1885  and  1887,  under  which  said 
association  was  organized,  were  enacted  without  authority,  and 
are  unconstitutional  and  void.  On  this  point  it  is  sufficient  to 
say  that  whatever  may  be  the  fact  in  relation  to  the  valid  legal 
existence  of  said  association  as  a  corporation-,  the  defendant  Cham- 
berlain is  not  in  a  position  to  challenge  its  validity.  The  com- 
plaint shows  that  he  was  a  stockholder  in  it,  and,  as  such,  he  con- 
tracted with  it,  borrowing  and  receiving  money  of  it,  and 
endeavored  to  and  did  receive  benefits  from  it,  under  the  rules 
and  regulations,  it  ia  presumed,  he  helped  to  make.  The  rule  is 
well  established  that  a  party  who  has  contracted  with  a  corpora- 
tion de  facto,  as  such,  cannot  be  permitted,  after  receiving  the 
benefits  of  his  contract,  to  allege  any  defects  in  the  organization 
of  such  corporation  affecting  its  capacity  to  enforce  such  con- 
tract ;  but  all  such  objections,  if  valid,  are  available  only  on  behalf 
of  the  sovereign  power  of  the  state.  On  this  proposition  see  2  Mor. 
Corp.  §  750,  and  authorities  cited  in  note.  This  rule  applies  also 
where  the  corporation  is  organized  under  a  law  alleged  to  be  uncon- 
stitutional. 2  Mor.  Corp.  §  759 ;  Freeland  v.  Insurance  Co.,  94 
Penn.  St.  504 ;  McCarthy  v.  Lavasche,  89  111.  270 ;  Dows  t.  Naper, 
94  ni.  44 ;  St.  Louis  v.  Shields,  62  Mo.  247 ;  Wright  v.  Lee,  (S.  D.) 
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61  N.  W.  Kep.  706  ;  Wentz  v.  Lowe,  (Penn.  Sup.)  3  Atl.  Kep. 
878 ;  Smith  v.  Sheeley,  12  Wall.  368 ;  Irrigation  Co.  v.  Warner,  72 
Cal.  379 ;  14  Pac.  Eep.  37.  It  is  true  that  a  corporation  formed  in 
violation  of  a  prohibition  of  the  organic  law  of  a  territory,  or  tho 
Constitution  of  a  state,  like  a  corporation  formed  in  violation  of 
a  prohibitory  act  of  the  legislature,  will  not,  as  a  rule,  be  recog- 
nized by  the  courts,  for  the  purpose  of  suing  and  enforcing  rights 
founded  on  such  illegal  incorporation.  There  is,  however,  a  dif- 
ference between  a  constitutional  prohibition  designed  to  prevent 
the  formation  of  corporations  of  a  certain  class,  or  for  certain 
purposes,  and  a  provision  whose  sole  object  is  to  limit  the  power 
of  the  legislature  to  pass  general  or  special  incorporation  laws. 
An  act  of  incorporation  passed  by  the  legislature  in  violation  of 
a  provision  of  the  latter  description  would  undoubtedly  be  void, 
and  no  right  or  authority  could  be  derived  from  it ;  but,  if  per- 
sons should  actually  form  a  corporation  under  the  provisions  of 
such  void  act,  they  would  not  thereby  violate  the  constitutional 
prohibition.  Morawetz,  in  his  Law  of  Private  Corporationa 
(§  '?S9),  says :  "  The  formation  of  the  corporation,  under  these 
circumstances,  would  merely  be  contrary  to  the  general  common- 
law  prohibition,  as  in  any  other  case  where  a  corporation  is 
formed  without  the  consent  of  tlie  sovereign.  The  legal  status 
of  a  corporation  formed  under  an  unconstitutional  law,  as  that 
of  a  corporation  formed  under  no  law  at  all,  or  without  com- 
plying with  such  laws  as  may  exist,  both  with  regard  to  the  rights 
and  obligations  of  its  members,  and  the  rights  and  obligations  of 
the  corporation  in  respect  to  parties  dealing  with  it,  should,  there- 
fore, be  the  same."  Accordingly,  it  was  held  by  the  Supreme 
Court  of  Pennsylvania,  in  an  action  brought  by  a  mutual  insur- 
ance company  against  a  policyholder,  that  the  defendant  could 
not,  after  acting  as  a  shareholder,  avoid  his  agreement  on  the 
ground  that  the  corporation  was  incorporated  under  an  unconsti- 
tutional law.  Freeland  v.  Insurance  Co.,  94  Penn.  St.  604.  See, 
also,  McClinch  v.  Sturgis,  72  Maine,  288. 

The  case  of  McCarthy  v.  Lavasche,  89  111.  270,  was  a  suit 
brought  by  a  creditor  of  a  corporation  to  enforce  the  individual 
liability  of  a  shareholder  for  double  the  amount  of  his  shares. 
The  defense  was  interposed  that  the  act  of  the  legislature  under 
which  the  corporation  was  formed  was  unconstitutional.     The 
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Supreme  Court,  however,  held  that  the  defendant  was  liable. 
Justice  Walker,  in  delivering  the  opinion  of  the  court,  said: 
"  It  is  urged  that  the  corporation  was  never  legally  organized,  as 
the  act  under  which  the  stockholders  incorporated  was  unconsti- 
tutional and  void ;  that  if  not,  then  the  clause  in  the  charter  ren- 
dering stockholders  liable  is  too  vague  to  render  them  liable  to 
the  individual  creditors  of  the  company ;  or,  if  it  shall  be  held 
that  they  are  so  liable,  then  the  remedy  is  in  equity,  against  all 
the  stockholders.  On  the  other  hand,  it  is  contended  that  the 
law  does  not  contravene  the  Constitution ;  but  if  it  should  be  so 
held,  the  stockholders  having  organized  the  corporation,  and  held 
themselves  out  to  the  world  as  such,  and  thereby  obtained  credit 
and  incurred  indebtedness,  they  are  estopped  to  deny  the  vaUdity 
of  the  act,  or  their  organization  under  it ;  and  that  a  reasonable 
and  fair  construction  of  the  clause  of  the  act  quoted  renders  the 
shareholders  individually  liable  to  each  and  every  creditor,  and 
that  the  remedy  for  a  recovery  on  the  liability  is  complete  at  law. 
These  are  the  questions  raised  and  discussed  on  this  record. 
Even  if  the  law  is  unconstitutional,  can  the  promoters  and  those 
engaged  in  its  operation  be  heard  to  say  that  they  may  relieve 
themselves  from  liability,  and  from  all  their  engagements,  because 
the  law  under  which  they  have  acted  is  prohibited  by  the  organic 
law  ?  May  shrewd,  intelligent  persons  go  to  the  general  assembly 
and  procure  an  act  that  they  should  know  is  prohibited  by  the 
fundamental  law,  avail  themselves  of  its  benefits,  obtain  the  money 
of  the  uninformed  and  the  confiding,  and  then  be  heard  to  say, 
we  are  not  incorporated ;  our  charter  and  organization  are  void, 
and  we  will  hold  your  money  ?  Or,  may  those  who  promoted  the 
enterprise,  by  becoming  shareholders,  to  enable  the  company  to 
organize,  and  to  procure  other  people's  money,  be  heard  to  inter- 
pose such  a  defense  ?  The  presumption  is,  that  each  subscriber 
for  stock  knew  at  the  time  of  subscription  that  the  charter  con- 
tained the  provision  rendering  him  liable  for  double  the  sum  he 
subscribed ;  and  such  persons  could  not  but  have  known  that  this 
provision  would  contribute  largely  to  give  credit  to  the  concern, 
fuid  greatly  augment  its  business.  The  subscribers  for  shares  of 
the  stock,  no  doubt,  expected  to  reap  large  profits,  and  expected 
those  profits  to  be  greatly  enhanced  by  this  provision.  It  enabled 
them  to  point  to  it,  and  assure  individuals  and  the  public  that  the 


To    Building  and  Loan  Ass'n  of  Dakota  v.  Chamberlain. 

institution  was  safe,  as,  if  the  business  was  not  lucrative,  all  the 
stockholders  were  severally  liable  for  double  the  amount  of  their 
subscriptions.  They  thus,  no  doubt,  did  increase  their  business, 
and  thus  obtained  money  and  credit,  which  now,  when  the  insti- 
tution has  proved  a  failure,  they  endeavor  to  avoid  paying  by 
urging  that  their  organization,  and,  consequently,  their  subscrip- 
tions to  its  stock,  were  void.  Fair  deaUng  would  say  that  they 
should  be  estopped  from  interposing  such  a  defense.  *  *  * 
Here,  appellant  approved  of  the  act,  and  availed  himself  of  its 
benefits  by  subscribing  for  stock  and  becoming  entitled  to  exercise 
all  the  rights  and  privileges  of  a  stockholder  in  the  corporation. 
Justice,  morality,  public  policy  and  precedent  all  demand  that 
appellant  should  be  estopped  from  denying  the  constitutionality 
of  the  law.  If  stockholders  might  show  the  law  unconstitutional, 
and  their  organization  void,  and  all  their  acts  unauthorized,  then 
all  persons  engaged  in  the  organization  of  the  corporation  should 
be  held  liable  for  the  consequences  of  their  illegal  and  unauthor- 
ized acts,  independent  of  the  clause  in  their  charter.  So  they 
should,  in  no  event,  escape  liability  for  obtaining  money  without 
authority." 

The  rule  in  Michigan  appears  to  be  different,  and,  when  a  cor- 
poration is  organized  under  a  void  act  of  the  legislature,  the  courts 
will  not  recognize  the  corporation  for  the  purpose  of  enforcing  a 
contract  made  by  or  with  it.  The  cases  which  have  been  decided 
by  the  Supreme  Court  of  that  state  in  which  the  question  arose, 
viz.:  State  v.  How,  1  Mich.  512;  Green  v.  Graves,  1  Doug* 
(Mich.)  351 ;  Hurlbut  v.  Britain,  2  Doug.  (Mich.)  191 ;  Burton  v. 
Schildbach,  45  Mich.  504 ;  8  N.  W.  Kep.  497 ;  Mok  v.  Associa- 
tion, 30  Mich.  511,  were  cases  where  the  corporations  appeared 
to  have  been  formed  for  illegal  purposes,  namely,  to  violate  laws 
against  unauthorized  banking,  as  well  as  without  constitutional 
legislative  authority.  But  that  court  seems  to  have  receded  some- 
what from  this  position  in  the  later  case  of  Manufacturing  Co. 
V.  Kunnells,  55  Mich.  130 ;  20  N.  W.  Rep.  823.  This  was  an 
action  to  recover  the  possession  of  certain  real  estate.  Upon  the 
trial  of  the  case  the  plaintiff  offered  in  evidence  a  sheriff's  certifi- 
cate of  sale  of  the  real  estate,  made  by  virtue  of  an  execution 
issued  upon  a  judgment  rendered  in  favor  of  the  plaintiff  cor- 
poration.    To  the  introduction  of  this  the  defendant  objected  for 
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the  reason  that  the  grantee  named  m  the  certificate  is  a  corpora- 
tion, and  cannot  hold  real  estate  by  its  articles  of  incorporation, 
or  under  the  laws  of  that  state.  The  Circuit  Court  trying  the 
case  overruled  the  objection.  Upon  appeal  the  Supreme  Court 
says :  "  In  this  case  the  defendant  introduced  in  evidence  the 
execution  upon  which  the  sale  was  made.  From  this  it  appears 
that  it  was  issued  upon  a  judgment  rendered  for  damages  for  the 
non-performance  of  certain  promises  and  undertakings  made  by 
the  defendant  to  the  Estey  Manufacturing  Company,  wliich 
^hows  that  the  defendant  had  had  dealings  with  the  plaintiff  as  a 
corporation,  in  the  name  it  assumed.  It  was,  therefore,  estopped, 
not  only  by  having  dealt  with  it  as  a  corporation,  but  by  the  judg- 
ment in  the  case,  to  deny  its  corporate  existence." 

So  far  as  this  question  arises  in  our  jurisdiction,  it- is  well  set- 
tied  by  section  2892  of  the  Compiled  Laws,  which  is  as  follows : 
"  The  due  incorporation  of  any  company,  claiming  in  good  faith 
to  be  a  corporation  under -this  chapter  and  doing  business  as  such, 
or  its  right  to  exercise  corporate  powers  shall  not  be  inquired  into 
collaterally,  in  any  private  suit  to  which  such  de  facto  corporation 
may  be  a  party  ;  but  such  inquiry  may  be  had  and  action  brought, 
at  the  suit  of  the  territory,  in  the  manner  prescribed  in  the  Code 
of  Civil  Procedure." 

This  seems,  therefore,  to  be  the  well-established  doctrine 
throughout  American  jurisprudence.  Any  other  doctrine  would 
be  contrary  to  the  plainest  principles  of  reason  and  good  faith, 
and  involves  a  mockery  of  justice.  Parties  must  take  the  conse- 
quences of  the  position  they  assume.  They  are  estopped  to  deny 
the  reality  of  the  state  of  things  which  they  have  helped  to  make 
appear  to  exist,  and  upon  which  others  have  relied.  Therefore, 
we  are  of  the  opinion  that  the  court  below  committed  no  error  in 
overruling  the  demurrer  upon  this  ground,  and  the  order  of  the 
court  below  is  aflSrmed.     All  the  judges  concur.* 

1.  Estoppel  by  contract  to  deny  incorporation. —  A  fire  insurance  com- 
pany which  contracts  with  and  receives  money  from  certain  persons  acting  as 
a  corporation  under  an  invalid  charter  granted  under  a  general  law,  but  acting 
within  both  charter  and  general  law,  cannot,  after  the  property  insured  has 
been  burned,  and  its  time  to  pay  has  come,  avoid  payment  by  denying  the 
corporate  existence  of  the  insured.    Bon  Aqua  Improvement  Co.  v.  Standard 

♦Reported  in  56  N.  W.  Rep.  897, 
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Fire  Ins.  Co.,  34  W.  Va.  764;  12  8.  E.  Rep.  771.  A  stockholder  cannot,  to 
escape  liability  as  such,  contend  that  the  corporation  was  not  legally  incor- 
porated, and  that  since  it  was  without  power  to  issue  stock,  he  never  became 
a  stockholder.  National  Commercial  Bank  v.  McDonell,  d2  Ala.  887 ;  9  South. 
Rep.  149.  One  who  has  recognized  a  corporation  by  suing  it  in  its  corporate 
name,  cannot,  in  the  same  proceeding,  be  heard  to  deny  its  corporate  existence. 
Lester  v.  Georgia,  etc.,  R.  Co.,  90  Ga.  802 ;  17  S.  E.  Rep.  113. 

The  subject  of  estoppel  to  deny  corporate  existence  is  treated  at  length  in 
note  to  Vanneman  v.  Young,  3  Am.  R.  R.  &  Corp.  Rep.  660,  671.  As  to 
whether  the  rule  of  estoppel  in  such  cases  precludes  setting  up  that  the  corpora- 
tion is  organized  imder  an  unconstitutional  statute,  see  3  Am.  R.  R.  &  Corp. 
Rep.  676,  677.  See,  also,  on  the  general  subject,  Snider's  Sons  Co.  v. 
Troy,  4  Am.  R.  R.  &  Corp.  Rep.  25 ;  5  Am.  R.  R.  &  Corp.  Rep.  352,  note ; 
Corey  v.  Lee.  93  Ala.  468 ;  8  South.  Rep.  694. 

2.  Pleading  and  proof  of  incorporation. —  See  generally,  3  Am.  R  R.  & 
Corp.  Rep.  678-680.  In  a  suit  against  a  private  corporation  the  complaint  is 
fatally  defective  unless  it  contains  an  unequivocal  averment  that  it  is  a  corpo- 
ration. Without  this  averment  the  complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action,  and  this  defect  is  never  waived.  Miller  v.  Pine 
Mining  Co.,  2  Idaho,  1206 ;  31  Pac.  Rep.  803. 

In  an  action  by  a  national  bank,  plaintiff  may  prove  that  it  Is  a  corporation 
de  facto  by  parol  evidence  that  it  is  carrying  on  a  general  banking  business  as 
a  national  bank,  authorized  by  the  general  laws  of  the  United  States,  under 
the  name  by  which  it  has  sued,  the  court  taking  judicial  notice  of  such  laws. 
Yakima  Nat.  Bank  v.  Knipe,  6  Wash.  348  ;  33  Pac.  Rep.  834.  Howard's  Mich- 
igan Statutes,  section  8140,  provide  that,  in  suits  by  domestic  corporations,  no 
proof  of  incorporation  shall  be  necessary,  unless  defendant  shall  plead  nul  tiel 
corporation.  Section  7528  provides  that  in  any  suit  where  it  is  necessaiy  to 
prove  the  incorporation  of  a  company,  evidence  that  such  corporation  is  doing 
business  under  a  certain  name  shall  be  prima  facie  evidence  of  its  due  incor- 
poration. Held,  that,  notwithstanding  the  plea  of  nul  ticl  corporation,  plaintiff 
had  a  right  to  make  a  prima  facie  case  by  showing  that  it  was  doing  business 
binder  the  name  assumed  by  it,  and  had  been  for  more  than  seven  years,  which 
conclusively  established  the  fact  of  due  incorporation,  in  the  absence  of  testi- 
mony to  contradict  it.  Canal  St.  Gravel-road  Co.  v.  Paas,  95  Mich.  372  ;  54 
N.  W.  Rep.  907.  In  an  action  by  a  gravel-road  company  to  enforce  the  statu- 
tory penalty  for  forcibly  and  illegally  passing  its  toUgate,  defendant  cannot 
question  the  validity  of  plaintiff's  corporate  existence.    Ibid. 

When  the  answer  denying  the  allegations  of  corporate  existence  is  verified 
it  must  be  proved  upon  the  trial ;  and  it  is  error,  with  such  an  answer  in  the 
case,  to  render  judgment  against  a  corporation  without  any  proof  of  its  cor- 
porate  existence.    Jones  v.  Ross,  48  Ean.  474 ;  29  Pac.  Rep.  680. 
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Chicago,  M.  &  St.  P.  Ry.  Co.  et  al.  v.  Dabkb. 
Chicago,  E.  <fe  L.  S.  Ry.  Co.  et  al.  v.  Same. 

(Supreme  Court  of  Illinois,  November  29,  1898.) 

1.  EHINENT  DOfiCAm.      JoilTT  LIABILITY  OF  LESSOR  AKD  LESSEE  RAILROAD 

coHFANiES  FOR  INJURY  TO  LAND.  Where  the  lessor  and  lessee  of  a  railroad 
are  jointly  sued  for  injury  to  property  caused  by  its  operation,  the  objection 
that  the  two  defendants  are  not  jointly  liable  cannot  be  raised  in  the  Supreme 
Ck>urt  when  it  was  not  raised  in  the  lower  court  by  exception  to  an  instruction 
or  ruling  on  evidence,  or  stated  as  a  ground  for  new  trial,  since  in  such  case 
the  matter  of  joint  liability  is  treated  as  a  question  of  fact. 

2.  Liability  for  damage  to  property  caused  by  the  noise  and  confu* 
8I0N  of  trains  and  ENGINES.  The  owner  of  land  in  the  vicinity  of  a  rail- 
road may  recover  for  injury  to  his  property  causea  by  the  noise,  confusion 
and  disturbance  arising  from  the  passage  of  trains  and  from  engines  in  its 
yards. 

Edwin  Walker^  for  appellants.  J?Za,  Grrover  cfe  Oraves^  for 
appellee. 

•  

Bailey,  J.     This  is  an  action  on  the  case,  brought  by  Mary  E. 

Darke  against  the  Chicago,  Milwaukee  and  St.  Paul  Railway 
Company  Und  the  Chicago,  Evanston  and  Lake  Superior  Railway 
Company,  to  recover  damages  to  certain  real  property  of  the 
piaintifi,  caused  by  the  construction,  maintenance  and  operation 
of  a  line  of  railway  near  the  same.  The  plaintiff,  as  it  appears, 
at  and  prior  to  the  construction  of  the  railway  was  the  owner  in 
fee  of  two  lots  on  the  west  side  of  Chicago  avenue,  in  the  village 
of  South  Evanston,  having  a  frontage  on  the  avenue  of  100  feet, 
each  lot  having  thereon  a  dwelling  house,  and  being  used  solely 
as  residence  property,  the  entire  property  being  worth  from 
$12,000  to  $15,000.  In  the  year  1885  the  line  of  railway  in 
question  was  built  on  the  opposite  side  of  and  adjoining  the 
avenue,  so  as  to  leave  only  the  width  of  the  avenue,  which  was 
about  seventy-five  feet  between  the  railway  and  the  plaintiffs 
property.  The  declaration  alleges,  among  other  things,  in  sub- 
stance, that  prior  to  the  building  of  the  railway  the  atmosphere 
upon  and  about  the  plaintiffs  premises  was  pure  and  free  from 
noxious  vapors,  smoke  and  other  unhealthful  and  injurious  sub- 
stances, and  her  premises  were  free  from  the  injurious  effects, 

VOL.  IX. — 10 
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damages  and  nuifiances  complained  of,  but  that  the  defendants 
wrongfully  and  injuriously  entered  upon  the  land  in  front  of  the 
plaintiff's  premises,  and  constructed  and  have  maintained  thereon 
their  railway,  with  divers  tracks,  side  tracks  and  switches,  and 
have  operated  the  same  by  running  thereon  divers  steam  locomo- 
tive engines  and  trains  of  cars,  the  number  of  trains  daily  being, 
to  wit,  fifty ;  and  that  the  defendants,  in  operating  their  railway 
and  permitting  it  to  be  operated,  have  unlawfully,  unjustly  and 
injuriously  permitted  to  be  thrown  and  deposited  in  and  upon 
the  plaintiff's  premises  divers  large  quantities  of  smoke,  cinders, 
dust,  soot,  ashes,  sparks  of  fire,  and  other  noxious  and  mjurious 
substances,  and  that  by  reason  of  the  operation  of  the  railway 
opposite  the  plaintiff's  property  the  soil  of  the  plaintiff's  premises 
has  been  and  is  greatly  shaken,  disturbed,  vibrated  and  damaged. 
Also  that  the  railway  has  been  constructed  and  operated  in  such 
close  proximity  to  the  plaintiff's  property  that  necessarily,  by 
reason  of  such  operation  in  the  ordinary  and  usual  way  of  operat- 
ing steam  railways,  there  have  been  constantly,  day  and  night, 
cast,  thrown  and  deposited  from  the  defendant's  engines  and  cars, 
upon  the  plaintiff's  property,  large  quantities  of  smoke,  cinders, 
ashes,  soot,  dust,  and  other  noxious  vapors  and  substances,  which 
cause  and  have  caused  great  damages  to  tlie  plaintiff's  property. 
A  second  count  also  alleges  that  the  defendants  have  allowed  and 
permitted  locomotive  engines  to  remain  standing,  and  to  run  back- 
ward and  forward,  in  front  of  the  plaintifli's  premises,  with  great 
noise,  caused  by  escaping  steam,  the  ringing  of  bells,  and  otherwise. 
It  appears  that  the  railway  at  the  point  in  question  was  built 
with  two  main  tracks  and  several  side  tracks  and  switches,  and 
that  nearly  opposite  the  plaintiff's  property  were  erected  an 
engine  liouse  and  a  water  tank  with  a  stationary  engine ;  and  the 
evidence  tends  to  show  that  the  pide  tra'jks  in  tliat  vicinity  were 
used  to  a  great  extent  for  standing  locomotive  engines  thereon 
when  not  in  use  on  the  road,  and  that  the  fire  and  ashes  were 
removed  therefrom  at  that  point,  and  deposited  on  the  ground, 
and  the  fires  again  started  when  the  engines  were  about  to  be 
used.  Evidence  was  also  introduced  tending  to  show  that  when 
the  wind  was  in  the  proper  direction,  smoke,  ashes  and  cinders 
to  a  considerable  amount  were  blown  from  the  railway  onto  the 
plaintiff's  premises,  and  that  the  value  of  her  premises  was  depre- 
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ciated  from  that  cause,  as  well  as  from  the  noises  produced  by 
the  engines  and  cars  on  the  railway,  and  also  by  reason  of  the 
unsightly  nature  of  the  railway  structures.  Witnesses  were  pro- 
duced who  testified  as  to  the  amount  of  the  damages  to  the  plain- 
tiffs property  thus  occasioned,  their  estimates  including  all  these 
elements  of  damage,  but  generally  specifying  the  proportion  of 
the  damages  testified  to  by  them  arising  from  each  of  these  causes. 
The  jury  found  the  issues  for  the  plaintiff,  and  assessed  her  dam- 
ages at  $3,800,  and  judgment  was  rendered  in  her  favor  for  that 
sum  and  costs.  That  judgment,  on  appeal  to  the  Appellate 
Court,  was  affirmed,  and  this  appeal  is  from  the  judgment  of 
affirmance. 

The  point  was  made  in  the  Appellate  Court,  and  is  renewed 
here,  that  the  two  railway  companies  sued  are  not  jointly  liable^ 
and  that  a  joint  verdict  and  judgment  against  them  are,  there- 
fore, erroneous.  The  contention  is  that  the  railway  in  question 
was  constructed  and  put  in  operation  in  the  year  1886  by  the 
Chicago,  Evanston  and  Lake  Superior  Railway  Company,  and 
was  operated  by  that  company  until  December,  1887,  when  it  was 
leased  to  the  Chicago,  Milwaukee  and  St.  Paul  Railway  Com- 
pany, and  has  since  that  time  been  operated  exclusively  by  the 
latter  company.  It  is  claimed  that  all  damages  to  the  plaintiff's 
property  resulting  from  its  construction  and  operation  then 
accrued,  and  can  be  recovered  only  from  the  company  then  own- 
ing and  operating  the  road.  It  is  sufficient  to  say  that  all  ques- 
tions of  fact  being  conclusively  settled  by  the  judgment  of  the 
Appellate  Court,  and  the  question  of  the  joint  Uability  of  the 
two  railway  companies  having  been  in  no  way  raised  in  the  trial 
court  as  a  question  of  law,  it  is  not  so  presented  by  the  record  as 
to  be  reviewable  in  this  court.  It  was  not  raised  at  the  trial  by 
exception  to  any  ruling  of  the  court  in  relation  to  the  exclusion 
or  admission  of  evidence,  by  any  instruction  to  the  jury,  either 
given  or  asked,  or  by  any  point  made  in  the  defendant's  motion 
for  a  new  trial.  If  litigated  at  all  in  the  trial  court  —  of  which 
there  is  no  evidence  —  it  was  submitted  to  the  jury  as  a  mere 
question  of  fact,  and,  its  decision  being  adverse  to  the  defendants, 
they  are  now  concluded. 

Complaint  is  made  of  the  refusal  of  the  court  to  give  to  the 
jury  the  following  instruction  asked  by  the  defendants :  "  The 
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court  further  instructs  you  that  the  plaintifE  cannot  recover  in 
this  action  any  damages  to  her  property  alleged  to  have  been 
caused  by  reason  of  any  noise,  confusion  or  disturbance  occa- 
sioned by  the  operation  of  the  defendant's  trains  in  the  yards  or 
upon  the  tracks  of  the  defendants,  or  for  unsightly  structures  on 
the  defendants'  premises  in  front  of  the  plaintiffs  property."*'  In 
considering  the  propriety  of  this  instruction  it  will  be  unneces- 
sary for  us  to  determine  whether  the  plaintiff  could  be  entitled^ 
in  any  event,  to  recover  damages  to  her  property,  caused  by 
the  erection  and  maintenance  of  unsightly  structures  on  the 
defendants'  right  of  way  in  front  of  her  premises,  since,  if  the 
instruction  was  erroneous  in  holding  that  she  could  not  recover 
damages  caused  by  any  noise,  confusion  or  disturbance  occasioned 
by  the  operation  of  the  defendants'  trains,  it  was  properly  refused. 
It  cannot  be  denied  that  the  decisions  of  the  courts  upon  the 
question  whether,  in  estimating  damages  to  property  not  taken, 
the  noise,  confusion  and  disturbance  caused  by  the  engines  and 
cars  used  in  the  operation  of  the  railway  can  be  considered,  are 
somewhat  conflicting.  Lewis  Em.  Dom.  §  493.  Some  of  the 
decisions  seem  to  hold  that  the  employment  of  locomotive  engines, 
the  running  of  trains  and  the  noise  and  confusion  thus  caused  are 
the  necessary  and  lawful  incidents  of  the  operation  of  railways, 
and,  therefore,  that  damages  to  lands  abutting  upon  or  near  the 
railway  thereby  caused  are  damnum  absque  injuria,  and  are, 
therefore,  incapable  of  affording  any  ground  for  the  recovery  of 
damages.  But  we  are  not  prepared  to  coincide  with  that  view. 
It  cannot  be  doubted  that  at  common  law  mere  noise  in  the 
immediate  vicinity  of  the  premises,  and  especially  of  the  dwelling 
house  of  a  landowner,  may  be  of  such  character  as  to  constitute 
an  actionable  nuisance,  remediable  by  an  action  on  the  case  for 
damages  or  by  injunction.  Crump  v.  Lambert,  L.  R.  (3  Eq.)  409  ; 
Broder  v.  Saillard,  2  Ch.  Div.  692 ;  Davis  v.  Sawyer,  133  Mass. 
289 ;  Bishop  v.  Banks,  33  Conn.  118 ;  Fish  v.  Dodge,  4  Denio, 
311 ;  Bisp.  Eq.  (5th  ed.)  §  441 ;  Wood  Nuis.  chap.  18.  The  rail- 
way having  been  built  and  being  operated  by  authority  of  law, 
its  operation  of  course  cannot  be  held  to  be,  in  law,  a  nuisance ; 
but,  while  that  is  so,  it  is  difficult  to  see  how  the  damages  result- 
ing to  adjacent  property  from  its  operation  are  in  any  degree 
affected  by  that  circumstance.     If  the  noise,  confusion  and  dis- 
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turbance  caused  by  the  defendants'  engines  and  cars  is  such  as 
would,  in  the  absence  of  legislative  authority,  have  constituted  an 
actionable  nuisance,  the  existence  of  such  authority  in  no  way 
relieves  them  of  their  damaging  eflEect,  so  as  to  take  away  from 
property  owners  their  right  to  redress,  or  so  as  to  convert  what 
was  before  actionable  into  a  case  of  damnum  absque  injuria.  The 
Constitution  gives  to  every  property  owner  whose  property  is 
damaged  for  a  public  use  the  right  to  compensation,  and,  while 
he  cannot  sue  as  for  a  nuisance  where  his  property  has  been  dam- 
aged by  a  public  improvement  erected  and  maintained  in  pursu- 
ance of  law,  his  right  to  compensation  remains  and  may  be 
enforced  by  any  appropriate  remedy.  Sutherland,  in  his  Treatise 
on  the  Law  of  Damages,  in  discussing  the  rule  of  compensation 
for  damages  to  property  not  taken  in  the  construction  and  opera- 
tion of  a  railroad,  says  that  the  jury  "  may  consider  all  incon- 
veniences from  the  sounding  of  whistles,  ringing  of  bells,  rattling 
of  trains,  jarring  of  the  ground,  or  from  smoke,  so  far  as  they 
severally  arise  from  the  use  of  the  strip  of  ground  taken,  exclud- 
ing all  common  and  indirect  damages ;  that  is,  such  damages  as 
affect  the  owner  in  common  with  all  other  members  of  the  com- 
munity.*' 3  Suth.  Dam.  487.  The  same  rule  is  recognized  in  Rail- 
road Co.v.  Eddins,  60  Tex.  656 ;  Railroad  Co.v.  Steiner,  44  Ga.  546. 
But  it  is  urged  that  the  contrary  rule  was  adopted  by  this  court  in 
Railroad  Co.  v.  Hall,  90  HI.  42.  One  expression  seems  to  have  been 
used  in  the  opinion  in  that  case,  to  the  effect  that  the  noise  and 
confusion  in  the  vicinity  of  the  railroad  could  not  be  considered 
in  the  estimate  of  damages.  On  examining  the  report  of  the 
case,  however,  it  will  readily  be  seen  that  no  such  question  was 
involved  in  the  case.  No  damages  by  reason  of  the  noise  and 
confusion  caused  by  the  operation  of  the  railroad  were  claimed  in 
the  pleadings,  nor,  so  far  as  appears,  was  any  evidence  on  that 
subject  offered,  nor  any  claim  made  to  damages  arising  from  that 
cause.  The  subject  seems  to  have  been  referred  to  in  the  opinion 
merely  by  way  of  argument  or  illustration,  and  cannot  be  treated 
as  a  decision  of  the  question,  as  no  such  question  was  before  the 
court  for  decision.  But  the  precise  question  now  under  considera- 
tion was  before  this  court  in  Railway  Co.  v.  Nix,  137  111.  141 ; 
27  N.  E.  Rep.  81,  which  was  a  proceeding  by  the  railway  com- 
pany under  the  Eminent  Domain  Law.     The  following  instruction 
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was  asked  by  the  railway  company,  and  refused:  "Ton  are 
instructed  that  in  this  proceeding  you  cannot  allow  any  damages 
on  account  of  the  noise  made  by  passing  trains."  In  holding 
that  this  instruction  was  properly  refused  he  said :  "  The  noise 
made  by  passing  trains  is  a  necessary  incident  to  the  proper  opera- 
tion of  a  railway ;  and,  in  so  far  as  such  noise  will  have  a  tendency 
to  render  the  farm  less  desirable  as  a  place  of  residence,  and, 
therefore,  less  valuable  in  the  market,  it  was  an  element  of  dam- 
age which  the  jury  might  properly  take  into  consideration."  See, 
also,  Railroad  Co.  v.  Scott,  132  111.  429  ;  24  N.  E.  Rep.  78.  We 
are  of  the  opinion,  then,  that  the  instruction  asked  in  this  case  was 
properly  refused.  Other  points  are  made  which  we  have  duly 
considered,  but  we  do  not  regard  any  of  them  as  calling  for  fur- 
ther discussion.  "We  find  no  error  in  the  record,  and  the  judg- 
ment of  the  Appellate  Court  will,  therefore,  be  affirmed.* 

Eminent  domain  —  damages  to  property  by  noise,  smoke,  vibration, 
etc.,  when  no  part  taken. — Laws  1878,  chapter  386,  empowered  the  authori- 
ties  of  the  city  of  New  York  to  lay  pipes  and  erect  structures  necessary  to 
extend  the  distribution  of  water  throughout  the  city  at  higher  levels,  but  did 
not  designate  the  location  of  the  necessary  pumping  station.  Held,  that  the 
city  is  liable  for  injury  to  private  property  adjacent  to  such  pumping  station 
caused  by  noise  and  vibration.  Morton  v.  City  of  Xew  York,  140  N.  Y.  207; 
■85  N.  E.  Rep.  490.  Damages  can  be  recovered  for  injuries  sustained  from  the 
dSxistence  and  operation  of  a  railway,  switches  and  coal  bins  across  the  street 
from  plaintiff's  lot,  although  they  do  not  occupy  the  street  upon  which  the 
lot  abuts,  nor  disturb  ingress  and  egress  to  and  from  the  same.  Ft.  Worth  R. 
O.  R.  Co..  82  Tex.  383 ;  17  S.  W.  Rep.  620.  The  same  view  is  supported  by 
Chicago  &  G.  W.  R.  Co.,  144  Dl.  9  ;  32  N.  E.  Rep.  547. 

The  owner  of  a  lot  which  is  several  hundred  feet  from  the  line  of  a  railroad 
cannot  recover  damages  for  the  annoyance  caused  by  the  smoke,  dust  and 
noise  of  passing  trains.  Railroad  Co.  v.  Lippincott,  9  Atl.  Rep.  871 ;  116Penn. 
St.  472;  Railroad  Co.  v.  Marchant,  13  Atl.  Rep.  690;  119  Penn.  St.  541, 
followed.  Pennsylvania  Co.  for  Insurance,  etc.,  v.  Pennsylvania  S.  V.  R. 
Co.,  151  Penn.  St.  834;  25  Atl.  Rep.  107. 

On  the  subject  generally,  see  Gainesville,  etc.,  R.  Co.  v.  Hall,  3  Am.  R.  R  & 
Corp.  Rep.  251  and  note ;  Omaha,  etc.,  R.  Co.  v.  Jauecete,;3  Am.  R.  R.  &  Corp. 
Rep.  268  and  note ;  Bohan  v.  Port  Jervis  Gkis-Light  Co.,  8  Am.  R.  R.  &  Corp. 
Rep.  818 ;  American  Bank  Note  Co.  v.  New  York  El.  R.  Co.,  5  Am.  R.  R  & 
CJorp.  Rep.  588  ;  Jones  v.  Erie  &  W.  V.  R.  Co.,  6  Am.  R.  R.  &  Corp.  Rep.  563. 

♦Reported  in  85  N.  E.  Rep.  750. 
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(Supreme  Judicial  Court  of  MassachusettB,  November  29,  1898.) 

1.  Corporation.  Liability  for  negligence  in  undertakings  which 
ARE  ULTRA  VIRES.  Though  the  maintenance  of  a  ferry  by  an  educational 
corporation  is  ultra  vires,  such  corporation  is  liable  for  injuries  to  a  passenger 
being  transported  thereon  for  hire,  caused  by  the  negligence  of  the  employee 
in  charge. 

2.  Ratification  of  unauthorized  acts.  Where  a  corporation,  acting 
through  its  managing  officers,  knowing  that  a  business  outside  its  charter 
powers  had  been  undertaken  by  persons  assuming  to  act  as  agents  in  so  doing; 
that  the  income  of  the  business  had  been  received,  and  the  expenses  of  it  paid 
by  the  treasurer,  in  his  official  capacity,  and  that  the  balance  of  the  receipts 
was  in  its  treasury  — adopted  the  action  of  its  treasurer,  and  elected  to  keep 
the  money,  it  is  proper  for  the  jury  to  find  a  ratification  of  the  unauthorized 
acts. 

8.  Ratification  of  an  unauthorized  act  will  make  the  principal  liable  for  an 
injury  resulting  from  the  negligence  of  the  agent  in  doing  the  act. 

Concmt  cfe  Cmumt^  for  appellant.     Dana  Malone^  for  appellee. 

Knowlton,  J.  The  defendant  is  an  educational  corporation. 
The  plaintiff  seeks  to  recover  damages  for  injuries  received 
through  the  negligence  of  a  ferryman  in  managing  a  boat  on 
which  he  was  a  passenger,  and  which,  as  he  alleges,  the  defend- 
ant was  using  at  a  public  ferry  in  the  business  of  carrying  pas- 
sengers for  hire.  At  the  request  of  the  defendant,  the  presiding 
justice  ruled  that  there  was  no  evidence  to  warrant  a  finding  for 
the  plaintiff,  and  directed  a  verdict  for  the  defendant.  The 
defendant  contends  that  the  ruling  should  be  sustained  on  one  or 
both  of  two  grounds.  It  says,  in  the  first  place,  that  if  it  main- 
tained the  ferry,  and  hired  and  paid  the  ferryman,  the  business 
was  ultra  vires,  and,  therefore,  it  is  not  liable  for  negligence  in 
the  management  of  the  boat.  Secondly,  it  contends  that  there 
was  no  evidence  to  connect  the  corporation  with  the  business  of 
running  the  ferryboat,  or  to  show  that  the  ferryman  was  its 
servant. 

It  is  a  general  rule  that  corporations  are  liable  for  their  torts, 
as  natural  persons  are.  It  is  no  defense  to  an  action  for  a  tort  to 
show  that  the  corporation  is  not  authorized  by  its  charter  to  do 
wrong.  Recovery  may  be  had  against  corporations  for  assault  and 
battery,  for  libel,  and  for  malicious  prosecution,  as  well  as  for 
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torts  resulting  from  negligent  manage^nent  of  the  corporate  busi- 
ness. Moore  v.  Railroad  Co.,  4  Gray,  465 ;  Fogg  v.  Railroad 
Corp.,  148  Mass.  513 ;  20  N.  E.  Rep.  109 ;  Reed  v.  Bank,  130 
Mass.  443 ;  Railroad  Co.  v.  Quigley,  21  How.  209 ;  Merchants' 
Bank  v.  State  Bank,  10  Wall.  604 ;  Bank  v.  Graham,  100  U.  S. 
699 ;  Gruber  v.  Railroad  Co.,  92  N.  C.  1 ;  Hussey  v.  Railroad 
Co.,  98  N.  C.  34 ;  3  S.  E.  Rep.  923.  If  a  corporation,  by  its 
oiBcers  or  agents,  unlawfully  injures  a  person,  whether  inten- 
tionally or  negligently,  it  would  be  most  unjust  to  allow  it  to 
escape  responsibility  on  the  ground  that  its  act  is  ultra  vires.  The 
only  plausible  ground  on  which  the  defendant  in  the  present  case 
can  contend  that  it  should  be  exempt  from  liability  for  the  negli- 
gence of  its  servant  in  managing  the  ferryboat  is  that  the  contract 
to  carry  the  plaintiff  was  ultra  vires,  and,  therefore,  invalid,  and 
that  the  duty  for  neglect  of  which  the  plaintiff  sues  arose  out  of 
the  contract,  and  disappears  with  it  when  the  contract  appears  to 
be  void.  The  defendant  may  argue  that  the  plaintiff  cannot  main- 
tain an  action  for  a  breach  of  the  contract  to  use  proper  care  to 
carry  him  safely,  and  that  he  stands  no  better  when  he  sues  in 
tort  for  failure  to  do  the  duty  which  grew  out  of  the  contract. 

In  Bissell  v.  Railroad  Co.,  22  N.  Y.  258,  the  plaintiff  founded 
his  action  on  the  negligence  of  the  two  defendants  while  jointly 
running  cars  on  a  railroad  in  a  state  to  which  the  charter  of 
neither  of  them  extended,  and  it  was  conceded  that  the  defend- 
ants were  acting  ultra  vires.  The  plaintiff  recovered,  Comstock, 
Ch.  J.,  holding,  in  an  elaborate  opinion,  that  the  corporations  were 
liable  under  their  contract,  notwithstanding  that  the  contract  was 
ultra  vires,  and  that  if  they  could  not  be  held  under  their  con- 
tract they  could  not  be  held  at  all,  inasmuch  as  the  only  negli- 
gence alleged  was  a  failure  to  use  the  care  which  the  contract 
called  for.  Selden,  J.,  in  an  equally  full  and  elaborate  opinion, 
held  that  the  contract  for  carriage  was  invalid,  and  that  there 
could  be  no  recovery  under  it,  nor  for  negligence  founded  upon 
it,  but  it  was  his  opinion  that  if  the  contract  were  set  aside  the 
defendants  owed  the  plaintiff  a  duty  founded  on  his  relation  to 
them  as  an  occupant,  with  their  pennission,  of  a  place  in  their  car, 
and  that  the  improper  management  of  the  car  was  a  neglect  of 
that  duty,  for  which  the  plaintiff  could  recover.  Gierke,  J., 
agreed  with  this  view,  and  all  but  one  of  the  other  judges  con- 
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CTirred  in  a  decision  for  the  plaintiff,  without  stating  the  ground 
on  which  they  thought  the  decision  should  be  placed.  This  case 
was  followed  in  Buffett  v.  Eailroad  Co.,  40  N.  T.  168,  in  which 
it  was  held  that  a  railroad  corporation  was  liable  for  negligence 
of  the  driver  of  a  stagecoach  which  it  was  running  without  a  legal 
right  to  do  a  business  of  that  kind;  but  the  opinion  does  not 
show  whether  the  decision  is  founded  on  the  opinion  of  Comstock, 
Ch.  J.,  given  in  the  former  case,  or  on  that  of  Selden,  J.  Like 
decisions  have  been  made  under  similar  facts  in  Banking  Co.  v. 
Smith,  76  Ala.  572 ;  Railroad  Co.  v.  Haring,  47  N.  J.  Law,  137 ; 
and  Hutchinson  v.  Railroad  Co.,  6  Heisk.  634. 

The  better  doctrine  seems  to  be  that  a  contract  made  by  a  cor- 
poration in  violation  of  its  charter,  or  in  excess  of  the  powers 
granted  to  it  either  expressly  or  by  implication,  is  invalid,  consid- 
ered merely  as  a  contract,  and,  so  long  as  it  is  entirely  executory, 
will  not  be  enforced.  It  is  not  only  a  violation  of  a  private  trust, 
viewed  in  reference  to  the  stockholders,  but  it  is  against  the  policy 
of  the  law,  which  intends  that  corporations  deriving  their  powers 
solely  from  the  legislature  shall  not  pass  beyond  the  limits  of  the 
field  of  activity  in  which  they  are  permitted  by  their  charter  to 
work.  Davis  v.  Railroad  Co.,  131  Mass.  258 ;  Monument  Nat. 
Bank  v.  Globe  Works,  101  Mass.  57 ;  Attorney-General  v.  Tudor 
Ice  Co.,  104  Mass.  239 ;  Thomas  v.  Railroad  Co.,  101  U.  S.  71 ; 
Leslie  v.  Lorillard,  110  N.  T.  519 ;  18  N.  E.  Rep.  363 ;  Linkauf 
V.  Lombard,  137  N.  Y.  417 ;  33  K  E.  Rep.  472 ;  East  Anglian 
Ry.  Co.  V.  Eastern  Counties  Ry.  Co.,  11  C.  B.  803.  On  the  other 
hand,  courts  have  frequently  held  that  while  such  contracts,  con- 
sidered merely  as  contracts,  are  invalid,  they  involve  no  such  el^ 
ment  of  moral  or  legal  wrong  as  to  forbid  their  enforcement,  if 
there  has  been  such  action  under  them  as  to  work  injustice  if  they 
are  set  aside.  Courts  have  been  astute  to  discover  something  in 
the  nature  of  an  equitable  estoppel  against  one  who,  after  enter- 
ing into  such  a  contract,  and  inducing  a  change  of  condition  by 
another  party,  attempts  to  avoid  the  contract  by  a  plea  of  ultra 
vires.  It  is  said  that  such  a  plea  will  not  avail,  when  to  allow  it 
would  work  injustice,  and  accomplish  legal  wrong.  Leslie  v. 
LoriUard,  110  N.  Y.  519 ;  18  N.  E.  Rep.  363 ;  Linkauf  v.  Lom- 
bard,  137  N.  Y.  417-423;   33  K  E.  Rep.  472.     Many  cases 
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might  be  supposed  in  which  it  would  be  most  unjust  to  hold  that 
one  who  had  received  the  benefits  of  such  a  contract  might  retain 
them,  and  leave  the  other  party  without  remedy,  as  he  might 
do  in  a  supposable  case,  where  another  had  put  himself  at  a  dis- 
advantage on  the  faith  of  a  contract  with  him  to  commit  a  crime. 
Whether,  in  this  commonwealth,  a  contract  entered  into  by  a  cor- 
poration ultra  vires,  and  partly  performed,  will  ever  be  enforced 
on  equitable  grounds  we  need  not  now  decide.  See  Woolen  Co. 
V.  Lamb,  143  Mass.  420 ;  9  K.  E.  Kep.  823  ;  Bank  v.  Butler,  157 
Mass.  548 ;  32  N.  E.  Kep.  909 ;  Bank  v.  Porter,  125  Mass.  333  ; 
Bank  v.  Kogers,  125  Mass.  339 ;  Bank  v.  Savery,  127  Mass.  75- 
^7 ;  Bank  v.  Matthews,  98  TJ.  S.  621 ;  McCluer  v.  Railroad  Co., 
13  Gray,  124;  Bank  v.  Whitney,  103  U.  S.  99;  Parish  v. 
Wheeler,  22  N.  T.  494 ;  Oil  Creek,  etc.,  R.  Co.  v.  Pennsylvania 
Transp.  Co.,  83  Penn.  St.  160 ;  Bradley  v.  Ballard,  55  111.  413. 
In  the  present  case  we  think  it  makes  no  difference  that  the 
defendant  was  not  a  manufacturing  or  trading  corporation,  but 
was  chartered  for  educational  purposes  only.  It  could  acquire 
and  hold  property,  make  contracts  and  do  anything  else  incidental 
to  the  maintenance  of  the  school.  Doubtless,  some  of  its  officers 
or  agents  thought  it  would  be  an  advantage  to  its  students  and 
managers  to  have  a  public  ferry  at  the  place  where  the  plaintiff 
was  injured.  Its  maintenance  of  such  a  ferry  was  ultra  vires,  but 
its  acts  in  that  respect  were  not  different  in  kind  from  the  ordi- 
nary acts  of  corporations  in  excess  of  the  powers  given  them  by 
their  charter.  We  are  of  opinion,  therefore,  that  if  the  defend- 
ant, while  running  the  ferryboat,  accepted  the  plaintiff  as  a  pas- 
senger to  be  transported  for  hire,  and  undertook  to  carry  him 
across  the  river,  he  was  in  the  boat  as  a  licensee  ;  it  owed  him  the 
duty  to  use  proper  care  to  carry  him  safely,  and,  whether  an 
action  could  be  maintained  for  a  breach  of  the  contract  or  not,  it 
is  liable  to  the  plaintiff  in  an  action  of  tort  for  neglect  of  that 
duty. 

The  other  question  in  the  case  is  whether  there  was  evidence 
that  the  corporation  operated  the  ferry.  Under  its  by-laws  the 
management  of  the  corporation  is  vested  in  a  board  of  trustees. 
It  does  not  appear  that  any  vote  was  ever  taken  in  regard  to  the 
ferry,  and  it  was  not  shown  that  any  officer  of  the  corporation 
took  out  the  license  which  was  granted  to  the  defendant  by  the 
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county  commissioners  under  Public  Statutes,  chapter  56,  section 
1,  to  keep  the  ferry ;  but  the  records  of  the  county  commissioners 
show  that  such  a  license  was  granted,  and  that  a  bond  with  sure- 
ties was  given  to  the  county  of  Franklin,  with  the  condition  to 
properly  perform  the  duty  of  a  ferryman,  executed  in  behalf  of 
the  defendant  by  one  who  was  designated  as  superintendent  and 
witnessed  by  the  defendant's  cashier  and  paymaster.  It  further 
appeared  that  the  title  to  the  property  used  at  the  ferry  was  taken 
by  Ambert  G.  Moody,  one  of  the  trustees  of  the  defendant,  who 
was  then  a  student  in  Amherst  College,  and  that  he  paid  for  it  only 
a  nominal  sum  above  the  mortgage  existing  upon  it,  and  that  he 
and  the  defendant's  superintendent,  who  had  charge  of  its  farm, 
employed  one  Deane  to  operate  the  ferry,  who  was  paid  by  the 
month,  and  who  turned  over  the  balance  of  the  receipts  of  the 
ferry,  above  his  wages,  to  the  defendant's  cashier  and  paymaster. 
For  the  month  of  April,  Deane  was  paid  for  his  services  by  the 
defendant's  paymaster,  out  of  the  defendant's  funds.  In  June, 
1890,  a  new  ferryboat  was  constructed,  under  an  arrangement 
with  Ambert  G.  Moody  and  Dwight  L.  Moody,  both  of  whom 
were  trustees  of  the  corporation,  and  was  paid  for  by  the  pay- 
master out  of  the  funds  of  the  corporation.  For  six  montlis,  and 
until  there  was  a  change  in  the  management  of  the  ferry,  the 
defendant's  cashier  and  paymaster  sent  to  the  treasurer,  who  lived 
in  New  York,  monthly  accounts,  showing  monthly  receipts  and 
expenses  on  account  of  the  ferry.  Accompanying  the  first  of 
these  accounts  was  a  statement  that  the  school  was  running  the 
ferry  and  paying  the  bills.  The  treasurer  was  himself  a  trustee 
of  the  corporation.  He  subsequently  rendered  his  ofiicial  report 
to  the  corporation,  which  was  audited  by  another  of  the  trustees, 
who  did  not  examine  the  items  in  person,  but  caused  the  examina- 
tion to  be  made  by  a  man  in  his  employment.  This  report  was 
accepted  by  the  trustees,  and  placed  on  file.  The  items  of  receipts 
and  expenditures  were  entered  on  the  books  of  the  treasurer  in 
an  account  under  the  title,  "  Ferry."  The  treasurer's  report  was 
not  put  in  evidence,  and  was  not  produced,  although  the  defend- 
ant was  notified  to  produce  it.  There  is  no  evidence  of  original 
authority  from  the  defendant  to  anybody  to  operate  the  ferry  on 
its  account,  but  the  evidence  is  plenary  that  persons  connected 
with  the  management  of  its  business  assumed  so  to  operate  it. 
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The  important  question  is  whether  there  was  evidence  that  the 
corporation  ratified  the  a<5ts  of  these  persons.  We  are  of  opinion 
that  there  was  evidence  from  which  the  jury  might  have  found 
such  ratification.  It  is  not  necessary  that  the  ratification  should 
be  by  a  formal  vote.  It  is  enough  if  the  corporation,  acting 
through  its  managing  officers,  knowing  that  the  business  had  been 
done  by  those  assumed  to  act  as  its  agents  in  doing  it,  and  that 
the  income  of  the  business  had  been  received,  and  the  expenses 
of  it  paid,  by  its  treasurer,  in  his  official  capacity,  and  that  the 
balance  of  the  receipts  above  the  expenditures  was  in  its  treasury, 
adopted  the  action  of  its  treasurer,  and  elected  to  keep  the  money. 
It  was  a  fair  inference  of  fact,  especially  when  the  corporation 
failed  to  produce  the  treasurer's  report  after  notice  to  produce  it., 
that  the  report  contained  a  true  statement  of  the  accounts  which 
related  to  the  ferry,  and  that  it  was  accepted  with  full  knowledge 
on  the  part  of  the  trustees  of  what  it  contained.  Whether  there 
was  a  ratification  by  the  corporation  was  a  question  of  fact  for 
the  jury,  on  all  the  evidence.  If  there  was  such  a  ratification,  it 
carried  with  it  the  consequences  which  would  have  followed  an 
original  authority.  In  Dempsey  v.  Chambers,  154  Mass.  330 ; 
28  N.  E.  Rep.  279,  it  was  held,  after  much  consideration,  that 
ratification  of  an  unauthorized  act  would  make  the  principal 
liable  in  an  action  of  tort  for  an  injury  resulting  from  negligence 
of  the  agent  in  doing  the  act.  We  are  of  opinion  that  the  case 
should  have  been  submitted  to  the  jury.     Exceptions  sustained.* 

Ck)rporatioxi« — liability  for  ultra  vires  acts. — Mr.  Beach  says  that  "  the 
general  doctrine  is  now  held  that  a  corporation  is  liable  for  the  negligence  and 
other  torts  of  its  agents  and  servants  even  when  relating  to  and  connected 
with  acts  of  the  corporation  that  are  ultra  vires."  2  Beach  Priv.  Corp.  §  428. 
In  National  Bank  v.  Graham,  100  U.  S.  699,  702,  it  is  said:  *'  Ck)rporations  are 
liable  for  every  wrong  they  commit,  and  in  such  cases  the  doctrine  of  ultra 
vires  has  no  application."  For  numerous  authorities  in  support  of  these 
views  see  2  Mor.  Corp.  §§  725-727. 

♦Reported  in  36  N.  E.  Rep.  776. 
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(Supreme  Court  of  Colorado,  December  4,  1893.) 

1.  Municipal  corporations.  Power  of  court  to  enjoin  lbgiblativb 
action  bt  It  is  a  general  principle  in  our  governmental  system  that  the 
judicial  department  has  no  direct  control  over  the  legislative  department,  and 
this  principle  extends  to  the  local  legislative  bodies  of  municipal  corporations. 
'2.  A  city  council  or  board  of  trustees  of  an  incorporated  town,  when  acting, 
or  proposing  to  act,  in  a  legislative  capacity  upon  a  subject  within  the  scope 
of  its  powers,  as  conferred  by  its  charter  or  by  the  general  laws  of  the  state, 
is  entitled  to  immunity  from  judicial  interference. 

3.  ENJomma  passage  of  ordinance.  The  passage  of  an  ordinance,  grant- 
ing to  a  company  a  right  to  construct  and  operate  water  works  in  a  town,  will 
not  be  enjoined  on  the  ground  that  such  an  act  would  violate  the  exclusive 
rights  conferred  upon  another  company  by  a  previous  contract. 

ACTION  by  an  incorporated  water  company  to  enjoin  the  mayor 
and  trustees  of  an  incorporated  town  from  passing  any  resolu- 
tion or  ordinance  in  conflict  with  a  certain  contract  between  the 
plaintiff  and  said  municipality.  A  preliminary  injunction  was 
granted  as  prayed  for,  and  on  final  liearing  the  same  was  continued 
during  the  existence  of  said  contract.     The  defendants  appeal. 

The  printed  brief  filed  in  this  court  by  counsel  for  the  water 
eompany  contains  a  statement  of  the  controversyj  as  follows: 
"  This  action  arose  by  reason  of  the  fact  that  the  board  of  trustees 
of  the  town  of  Highlands  threatened  to  pass,  and  were  about  to 
pass,  an  ordinance  granting  to  the  Citizens'  Water  Company  the 
right  to  construct  and  operate  water  works  in  the  town  of  High- 
lands, in  direct  violation  of  the  exclusive  grant  theretofore  made 
to  the  Beaver  Brook  Water  Company  with  reference  to  that  mat- 
ter, and  it  is  an  action  brought  to  enjoin  the  board  of  trustees 
from  passing  such  ordinance,  or  granting  such  rights  to  the  Citizens' 
Water  Company.  The  answer  of  the  board  discloses  the  fact 
that  appellee's  petition  for  an  injunction  was  well  founded,  in  that 
it  admits  that  said  board  had  taken  certain  steps  looking  to  the 
passage  of  an  ordinance  granting  such  rights  to  the  Citizens' 
Water  Company ;  and  in  fact  the  proposed  ordinance,  which  it 
seems  the  board  had  agreed  to  pass,  is  set  forth  in  terras  in  the 
answer  in  this  action,  thereby  showing  clearly  that  if  appellee, 
under  the  Constitution  and  laws  of  Colorado,  is  entitled  to  main- 
tain its  gran^  and  franchise  in  its  exclusive  character,  then  a  clear 
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violation  of  its  rights  was  about  to  be  committed  by  appellants. 
And  we  now  make  the  further  suggestion  that  under  the  ordinance 
as  it  was  sought  to  be  passed  by  the  defendants  [appellants  herein] 
is  constituted  a  clear  violation  of  the  terms  of  appellee's  contract 
with  the  town  of  Highlands,  because  it  not  only  sought  to  per- 
mit the  Citizens'  Water  Company  to  construct  a  system  of  water 
works  for  supplying  the  inhabitants  with  water,  in  direct  compe- 
tition with  appellee,  but  it  went  further  and  created  a  contract 
between  the  town  of  Highlands,  as  a  municipality,  and  the  Citi- 
zens' Water  Company,  for  the  supplying  of  at  least  a  portion  of 
the  town  of  Highlands  with  hydrants  and  water  for  municipal 
purposes.  This,  of  itself,  we  apprehend,  irrespective  of  the 
graver  questions  which  are  involved  in  this  suit,  would  be  amply 
sufficient  to  warrant  the  court  not  only  in  granting  but  in  making 
perpetual  the  injunction  against  the  town  from  passing  the  ordi- 
nance as  proposed  and  set  forth  in  the  answer  in  this  case." 

The  plaintiff  company  asserts  its  claims  under  said  contract  as 
assignee  and  successor  to  the  Beaver  Brook  Water  Company. 
The  prayer  of  the  complaint  is  as  follows :  "  Wherefore  plaintiff 
prays  that  a  temporary  injunction  and  enjoining  order  may  issue 
out  of  this  honorable  court,  and  under  the  seal  thereof,  enjoining, 
restraining  and  prohibiting  the  said  defendants,  each  of  them,  as 
officers  of  the  said  town  of  Highlands,  from  entering  into  any 
contract  or  agreement  whatsoever  with  the  said  the  Citizens' 
Water  Company  for  supplying  the  said  town,  or  the  citizens 
thereof,  or  any  part  or  portion  thereof,  with  water  for  any  pur- 
pose whatsoever,  or  by  resolution,  ordinance  or  in  any  other  way 
or  manner,  authorizing,  permitting  or  consenting  to  the  said  the 
Citizens'  Water  Company  furnishing  a  supply  of  water  to  the 
said  town,  or  to  the  inhabitants  thereof,  or  to  any  part  or  portion 
thereof,  until  the  further  order  of  the  court  in  the  premises,  and 
that  upon  tlie  final  hearing  thereof  the  said  injunction  be  made 
perpetual,  and  for  tbe  costs  of  this  action.'' 

O.  O.  Symes^  E,  M.  Sheridan^  F.  A,  Bur  dick  and  Hel/m  <& 
Gondy^  for  appellants.     Charles  Ilartzeel^  for  appellee. 

Elliott,  J.  {after  stating  the  facts.)  The  prayer  for  relief 
generally  indicates  the  nature  of  a  bill  in  chancery.    The  plead- 
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ings  in  this  action  are  too  voluminous  to  be  set  forth  at  length  in 
this  opinion ;  they  extend  through  ninety  pages  of  the  printed 
abstract ;  but  the  prayer  of  the  complaint  and  a  paragraph  from 
the  brief  of  counsel  for  the  water  company  sufficiently  show  the 
gravamen  of  the  complaint.     See  foregoing  statement. 

It  is  a  general  principle  in  the  governmental  system  of  this 
country  that  the  judicial  department  has  no  direct  control  over 
tlie  legislative  department.  Each  department  of  the  state  gov- 
ernment is  independent  within  its  appropriate  sphere.  Legisla- 
tive action  by  the  general  assembly  cannot  be  coerced  or  restrained 
by  judicial  process.  As  was  said  in  another  case  by  this  court, 
"  the  legislature  cannot  be  thus  compelled  to  pass  an  act,  even 
though  the  Constitution  expressly  commands  it ;  nor  restrained 
from  passing  an  act,  even  though  the  Constitution  expressly  for- 
bids it."  The  same  principle,  with  perhaps  some  exceptions,  or 
seeming  exceptions,  extends  to  the  local  legislative  bodies  of 
municipal  corporations.  A  court  of  equity  cannot  properly  inter- 
pose any  obstacle  to  the  exercise  of  their  legislative  discretion 
upon  a  subject  within  the  scope  of  their  delegated  powers.  A 
municipal  ordinance  passed  in  pursuance  of  valid  authority  ema- 
nating from  the  state  legislature  has  the  same  force  and  effect, 
within  proper  limits,  as  if  passed  by  the  legislature  itself.  It 
follows,  as  a  logical  sequence,  that  a  city  council  or  board  of 
trustees  of  an  incorporated  town,  when  acting,  or  proposing  to 
act,  in  a  legislative  capacity  upon  a  subject  within  the  scope  of 
its  powers  as  conferred  by  its  charter  or  by  the  general  laws  of 
the  state,  is  entitled  to  immunity  from  judicial  interference.  It 
is  true,  the  municipal  legislative  body  may  adopt  an  illegal  ordi- 
nance. So  the  state  legislature  may  enact  an  unconstitutional 
statute.  The  remedy  is  the  same  in  either  case.  By  proper  and 
timely  application  to  the  courts  the  enforcement  of  the  unconsti- 
tutional statute,  as  well  as  the  enforcement  of  the  illegal  ordi- 
nance, may  be  restrained  or  corrected.  In  such  case,  however^ 
the  judicial  process  is  executed  against  some  ministerial  or  admin- 
istrative officer,  or  against  some  individual  or  corporation,  and 
thus  all  substantial  injury  is  averted  without  direct  interference 
with  legislative  action  or  discretion.  The  Supreme  Court  of 
Illinois  has  recently  delivered  an  elaborate  opinion  upon  this  sub- 
ject.   See  Stevens  v.  Training  School,  144  111.  336 ;  32  N.  E. 
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Eep.  962,  and  cases  there  cited ;  also,  2  High  Inj.  §  1243 ;  1  DHL 
Mun.  Corp.  (4th  ed.)  §  308 ;  Alpers  v.  City  &  County  of  San 
Francisco,  32  Fed.  Rep.  506 ;  Land  Co.  v.  Eoutt,  17  Col.  162 ; 
28  Pac.  Rep.  1125 ;  Railroad  Co.  v.  Lea,  5  Col.  192 ;  Phillips  v. 
City  of  Denver,  19  Col. ;  34  Pac.  Rep.  902. 

Were  defendants  acting,  or  proposing  to  act,  in  a  matter  within 
the  scope  of  their  authority,  and  requiring  the  exercise  of  their 
legislative  discretion,  when  they  were  enjoined  in  this  action  ? 
WTien  this  action  was  commenced,  the  town  of  Highlands  was  a 
duly  incorporated  town  under  the  general  laws  of  this  state.  The 
defendant  Lewis,  as  mayor,  and  the  other  defendants,  Breon, 
Harvey,  Shaw,  Lee,  Jackson  and  Kooken,  as  trustees,  constituted 
the  board  of  trustees  of  said  town.  Every  board  of  trustees  of 
an  incorporated  town  under  the  general  laws  of  this  state  is,  by 
act  of  the  general  assembly,  invested  with  extensive  powers, 
including  the  power  to  pass  regulations  and  ordinances  having 
the  effect  of  legislative  acts  in  a  large  variety  of  cases.  Among 
the  powers  thus  granted  is  the  power  to  lay  out,  open,  improve 
and  regulate  the  use  of  the  streets.  The  power  to  regulate  the 
opening  in  the  streets  for  the  laying  out  of  gas  or  water  mains 
and  pipes,  and  to  regulate  the  use  of  sidewalks  along  the  streets 
and  alleys,  and  all  structures  thereunder,  is  expressly  and  spe- 
cifically conferred  by  general  law  upon  the  boards  of  trustees  of 
incorporated  towns.  Act  1877,  §  14,  cl.  7 ;  see  Gen.  Laws,  p. 
880 ;  Gen.  St.  p.  965 ;  2  Mills'  Ann.  St.  p.  2262. 

Prom  what  has  already  been  said,  it  is  apparent  that  the  grant- 
ing of  the  injunction  in  this  case  was  an  improper  exercise  of 
judicial  power.  It  interfered  with  the  legislative  discretion  of 
the  board  of  trustees  of  the  town  of  Highlands.  The  injunction 
restrained  the  board  from  acting  in  its  legislative  capacity  upon 
a  matter  clearly  within  the  scope  of  the  powers  confided  to  it  by 
the  general  laws  of  the  state.  The  board  was  clothed  with 
authority  to  pass  ordinances  in  respect  to  the  construction  and 
operation  of  water  works  in  said  town.  Whether  the  proposed 
ordinance  granting  to  the  Citizens'  Water  Company  the  right  to 
construct  and  operate  such  works  would  have  been  valid,  or 
whether  it  would  have  been  void,  by  reason  of  its  being  in  viola- 
tion of  an  existing  contract  between  the  plaintiff  company  and 
said  town  of  Highlands,  is  immaterial  in  this  action.     The  passage 
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of  the  proposed  ordinance  being  within  the  scope  of  the  legisla- 
tive  power  conferred  upon  the  mayor  and  trustees,  the  granting 
of  the  injunction  was  an  erroneous  interference  with  their  legis- 
iative  functions.     As  was  said  by  Mr.  Justice  Field  in  Alpers  v. 
City  &  County  of  San  Francisco,  supra :  "  Municipal  corpora- 
tions are  instrumentalities  of  the  state  for  the  more  convenient 
administration  of  local  affairs,  and  for  that  purpose  are  invested 
with  certain  legisiative  power.     In  the  exercise  of  that  power, 
upon  the  subjects  submitted  to  tlieir  jurisdiction,  they  are  as 
oriuch  beyond  judicial  interference  as  the  legislature  of  the  state. 
7he  courts  cannot  in  the  one  case  forbid  the  passage  of  a  law,  nor 
in  the  other  tlie  passage  of  a  resolution,  order  or  ordinance.     If 
by  either  body,  the  legislature  or  the  board  of  supervisors,  an 
unconstitutional  act  be  passed,  its  enforcement  may  be  arrested. 
The  parties  seeking  to  execute  the  invalid  act  can  be  reached  by 
the  ourts,  while  the  legislative  body  of  the  state  or  of  the  munic- 
ipaiit).  in  the  exercise  ol  its  legislative  discretion,  is  beyond  their 
jurisdiction.     The  fact  that  in  either  case  the  legislative  action 
threateied  may  be  in  disregard  of  constitutional  restraints,  and 
impair  tie  obligation  of  a  contract,  as  alleged  in  this  case,  does 
not  affect  the  question.     It  is  legislative  discretion  which  is  exer- 
cised, and  \hat  discretion,  whether  rightfully  or  wrongfully  exer- 
cised, is  noi  subiect  to  interference  by  the  judiciary."     There 
seems  to  be  lome  diversity  ot  opinion  upon  this  subject,  or,  as  we 
have  intimate(,  there  may  be  exceptions  to  the  doctrine  of  non- 
interference.   For  example,  if  it  should  be  made  to  appear  that 
the  legislative  lody  of  a  municipality  w^as  about  to  pass  some 
ordinance,  resolnion  or  order,  and  that  its  mere  passage  would 
immediately  occanon,  or  be  immediately  followed  by,  some  irre- 
parable  loss  or  in  jiry  beyond  the  power  of  redress  by  subsequent 
judicial  proceedings  a  court  of  equity  might  perliaps  extend  its 
strong  arm  to  prevent  such  loss  or  injury.     This  view  was  indi- 
cated by  Judges  Saw;er  and  Hoffman  in  Water  Co.  v.  Bartlett, 
10  Fed.  Rep.  615.     fe),  in  Davis  v.  Mayor,  etc.,  1  Duer,  498, 
Mr.  Justice  Duer,  speaHng  upon  this  subject,  said :  "A  court  of 
•equity  will  not  interfere  o  control  the  exercise  of  a  discretionary 
power,  when  the  discretiox  is  legally  and  honestly  exercised,  and 
it  has  no  reason  to  believe  he  fact  is  otherwise,  but  will  interfere 
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whenever  it  has  grounds  for  believing  that  its  interference  is 
necessary  to  prevent  abnse,  injustice  or  oppression,  the  violation 
of  a  trust  or  the  consummation  of  a  fraud.     It  will  interfere,  and 
it  is  bound  to  interfere,  whenever  it  has  reason  to  believe  that 
those  in  whom  the  discretion  is  vested  are  prepared,  illegally, 
wantonly  or  corruptly,  to  trample  upon  rights  and  sacrifice  inter 
ests  which  they  are  specially  bound  to  watch  over  and  protect.'' 
This  case  was  subsequently  afiirmed  by  the  !New  York  Court  of 
Appeals  in  14  N.  Y.  506.     It  is  an  exceedingly  delicate  matter 
for  the  courts  to  interfere  by  injunction  with  the  action,  or  con 
templated  action,  of  a  legislative  body  in  any  case ;  and  such  inter 
ference  cannot  be  justified,  except  perhaps  in  extreme  cases  aid 
under  extraordinary  circumstances.     No  ground  for  such  inter- 
ference is  presented  in  the  present  case,  and  as  the  membeis  of 
the  municipal  board  are  the  only  defendants,  no  relief  can  be 
granted  in  this  action.     Entertaining  these  views,  it  would  be 
manifestly  inconsistent,  as   well   as   improper,  to   intimate  any 
opinion  as  to  the  validity  of  plaintiffs  claim  to  the  exclusiTC  right 
to  construct  and  operate  water  works  for  supplying  the  town  of 
Highlands  and  its  inhabitants  with  water.     The  judgment  of  the 
District  Court  is  reversed,  and  the  cause  remanded,  vith  direc- 
tions to  dismiss  the  action.* 

Jurisdiction  of  equity  to  enjoin  legislative  action  ^f  municipal 
bodies.—  In  Stevens  v.  St.  Mary's  Training  School,  144  H.  336;  82  N.  E. 
Rep.  962,  it  was  held  that  a  court  of  equity  will  not  en j oil  a  county  board 
from  passing  a  resolution  that  an  illegal  contract  be  made  \y  the  county,  and 
that  an  illegal  claim  against  the  county  be  allowed,  since  that  would  be  an 
interference  with  a  legislative  act.  The  opinion  contains^n  elaborate  review 
of  authorities,  in  course  of  which  it  is  said:  **  There  arecases  which  hold,  or 
seem  to  hold,  that  where  a  municipal  corporation  is  aboit  to  pass  a  resolution 
or  ordinance  which  is  void  as  being  ultra  vires,  a  Ourt  of  Chancery  will 
enjoin  it  from  so  doing  Among  such  cases  may  be  nentioned  the  following: 
Davis  V.  Mayor,  etc..  1  Duer,  451;  People  v.  Sturte^nt,  9  N.  Y.  263;  Davis 
V.  Mayor.  14  N.  Y.  506.  Spring  Valley  Water  Worls  v.  Bartlett,  16  Fed.  Rep. 
615;  Town  of  Jacksonport  v.  Watson,  33  Ark.  70«:  State  v.  Commissioners, 
39  Ohio  St.  58;  Page  v.  Allen,  58  Penn.  St.  338;Follmcr  v.  Mickolls  Co.,  6 
Neb  204,  Peter  v.  Pretty  man.  62  Md.  566;  Pattn  v.  Stephens,  14  Bush.  324; 
Board  of  Education  v.  Arnold.  112  111.  11;  Spinian  v.  City  of  Parkersburg^ 
85  W.  Va.  604:  14  S.  E.  Rep.  279;  City  of  Voparaiso  v.  Gardner.  97  Ind.  1; 
City  of  Springfield  v  Edwards,  84  111.  626;  Jowell  v.  City  of  PeOria.  90  UK 
104.     In  none  of  the  cases  last  above  cited,  tfcept  the  first  four,  was  the  ques- 

•  Reported  in  34  Fvi.  Rep.  993. 
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tion  DOW  under  consideration  expressly  passed  upon,  but  the  facts  stated  in 
the  opinions  seem  to  warrant  the  conclusion  that  injunctions  were  sustained 
against  the  corporate  action  of  the  municipalities,  as  distinguished  from  the 
action  of  agents  or  officers  proceeding  under  their  orders.     •    •    ♦ 

**  A  large  number  of  the  decisions  which  uphold  the  right  of  equity  to  inter- 
fere with  the  action  of  municipal  corporations  when  such  action  is  in  excess 
of  their  legal  powers  will  be  found,  on  examination,  to  be  based  upon  facts 
which  show  that  the  injunctions  were  issued  against  the  officers  or  agents 
attempting  to  execute  or  enforce  corporate  resolutions,  ordinances,  by-laws  or 
orders,  as  will  be  seen  by  reference  to  the  following  cases:  New  London  v. 
Brainard,  22  Conn.  553;  Webster  v.  Tow^n  of  Harwinton,  82  Conn.  131;  Boyle 
V.  City  of  New  Orleans,  23  Fed.  Rep.  848;  Harvey  v.  Railroad  Co.,  82  Ind. 
244;  Davenport  v.  Kleinschmidt,  6  Mont.  502;  13  Pac.  Rep.  249;  Willard  v. 
Comstock,  58  Wis.  565;  17  N.  W.  Rep.  401;  Place  v.  City  of  Providence,  12 
R.  I.  1;  Austin  V.  Coggeshall,  12  R.  I.  329;  Sherman  v.  Carr,  8  R.  I.  431; 
Newmeyer  v.  Railroad  Co.,  52  Mo.  81;  Osterhout  v.  Hyland,  27  Hun,  167; 
Mayor,  etc.,  of  Baltimore  v.  Gill,  31  Md  379;  Merrill  v  Plainfield,  45  N.  H. 
126:  Hospers  v.  Wyatt,  68  Iowa,  264;  19  N.  W.  Rep.  204;  Roberts  v.  Mayor, 
etc.,  of  New  York,  5  Abb.  Pr.  41;  Schumm  v.  Seymour,  24  N.  J.  Eq.  148; 
List  V.  Wheeling,  7  W.  Va.  501;  Rutz  v.  Calhoun,  100  111.  892;  McCord  v. 
Pike,  121  111.  288;  12  N.  E.  Rep.  259;  English  v.  Smock,  34  Ind.  115;  City  of 
Madison  v.  Smith,  83  Ind.  502;  Sackett  v.  City  of  New  Albany,  88  Ind.  478; 
Wright  V.  Bishop,  88  111.  302;  Sheriock  v.  Village  of  Winnetka,  59  111.  389; 
Crampton  v.  Zabriskie,  101  U.  S.  601.     •    »    » 

"  There  arc  many  decisions  which  hold,  in  express  and  definite  terms,  that 
the  courts  will  not  enjoin  the  passage  of  unauthorized  ordinances,  and  will 
ordinarily  act  only  w^hen  steps  are  taken  to  make  them  available.  1  Dill. 
Mun.  Corp.  (4th  ed.)  §  308,  note  on  page  887.  There  maybe  instances  where 
this  restriction  upon  the  power  of  the  courts  will  sometimes  be  disregarded, 
as  when  municipal  corporations  are  exercising  mere  business  or  ministerial, 
rather  than  legislative  powers  (City  of  Valparaiso  v.  (Jardner,  97  Ind.  1 ;  Dill. 
Mun.  Corp.  [4th  ed.]  §§  473,  474,  927,  1048) ;  or  are  wrongfully  disposing  of 
property  held  by  them  as  trustees  for  the  public  (Milbau  v.  Sharp,  15  Barb. 
193  ;  Sherlock  v.  Village  of  Winnetka,  59  111.  389) ;  or  are  attempting  to  act 
upon  matters  not,  by  their  charters  or  by  the  law,  subject  to  their  juris- 
diction (Alpers  V.  San  Francisco,  12  Saw.  631 ;  32  Fed.  Rep.  503) ;  or  where  it 
appears  that  the  mere  voting  on,  and  formal  passage  of,  a  resolution  or  ordi- 
nance, will  instantly,  without  any  action  or  attempt  to  enforce  any  right  or 
privilege  under  it,  effect  an  irremediable  private  injury.  Whitney  v.  Mayor, 
etc.,  28  Barb.  233.  The  weight  of  authority,  and  the  tendency  of  the  more 
recent  decisions,  are  in  favor  of  the  position  that  the  restraining  power  of  the 
courts  should  be  directed  against  the  enforcement,  rather  than  the  passage,  of 
unauthorized  rules  and  resolutions,  or  ordinances,  by  municipal  corporations. 
To  this  effect  are  the  following  authorities:  Des  Moines  Gas  Co.  v.  City  of  Des 
Moines,  44  Iowa,  505 ;  Linden  v.  Case,  46  Cal.  171 ;  Merriam  v.  Board  of 
Supervisors,  72  Cal.  517  ;  14  Pac.  Rep.  137;  City  of  Chicago  v.  Evans,  24111. 
62;  Whitney  v.  Mayor,  etc.,  28  Barb.  233;  People  v.  Mayor,  32  Barb.  35; 
People  V.  Mayor,  9  Abb.  Pr.  253 ;  Railroad  Co.  v.  Smith,  29  Ohio  St.  291 ; 
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Harrison  v.  City  of  New  Orleans,  83  La.  Ann.  222 ;  Alpers  y.  San  Francisco, 
12  Saw.  681 ;  32  Fed.  Rep.  503 ;  2  High  Inj.  (3d  ed.)  §  1243."  Consult  Mouldin 
V.  City  Council,  8  Am.  H.  R.  &  Corp.  Rep.  64 ;  Spilman  v.  City  of  Farken- 
burg,  5  Am.  R.  R.  &  Corp.  Rep.  370. 
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(Court  of  Appeals  of  New  York,  December  5,  1898.) 

1.  Railboad  compakies.  Injury  to  adjacent  propebty  by  blabtino. 
Rights  of  company  as  to  adjacent  owners.  The  powers  granted  to  rail- 
road corporations  are  construed  as  privileges  conferred,  but  upon  the  under- 
standing that  they  shall  be  exercised  in  strict  conformity  to  private  rights, 
and  under  the  same  responsibility  as  though  the  acts  done  in  the  execution  of 
such  powers  were  done  by  an  individual. 

2.  Rights  of  adjacent  proprietors  in  respect  to  use  of  their  prop- 
erty. The  test  of  the  permissible  use  of  one's  own  land  is  not  whether  the 
use  causes  damage  to  his  neighbor,  but  the  inquiry  is,  was  the  use  a  reason- 
able exercise  of  the  dominion  w^hich  the  owner  of  property  has  by  virtue  of 
his  ownership  over  his  property,  having  regard  to  all  interests  affected,  his 
own  and  those  of  his  neighbors,  and  having  in  view  also  public  policy. 

3.  Liability  of  railroad  company  for  injury  to  adjacent  property 
CAUSED  BY  blasting.  A  railroad  company  which,  having  to  do  blasting  on 
Its  own  land  in  order  to  lay  its  tracks,  exercises  due  care  in  doing  it,  and  uses 
charges  of  no  greater  force  than  are  necessary  for  the  purpose,  is  not  liable  for 
injury  to  adjoining  property  arising  merely  from  the  incidental  jarring. 

4.  If  the  damage  in  such  case  results  from  the  failure  of  the  railroad  com- 
pany to  use  due  care,  it  will  be  liable. 

THIS  appeal  is  from  a  judgment  of  the  General  Term  of  the 
fiftli  department  affirming  a  judgment  on  verdict  for  the 
plaintiff.  The  principal  facts  uix)n  which  the  question  presented 
arises  are  as  follows:  The  defendant  is  a  railroad  corporation 
organized  under  the  General  Railroad  Law  of  tliis  state.  In  1887 
it  owned  a  lot  in  the  city  of  Rochester  extending  from  the  west 
side  of  St.  Paul  street  to  the  Genesee  river,  adjacent  to  a  lot 
owned  by  the  plaintiff  on  the  south,  purchased  by  her  in  1885,  on 
which  was  a  dwelling  occupied  by  her,  fronting  on  St.  Paul  street, 
the  north  side  of  which  was  about  six  feet  south  of  the  north  line 
of  her  lot.  The  defendant  projected  an  extension  of  its  road  from 
a  point  east  of  St.  Paul  street  to  the  Genesee  river,  and  thence 
across  the  river  by  a  bridge.  It  obtained  the  consent  of  the 
municipal  authorities  to  cross  St.  Paul  street  by  a  tunnel  or  cutting, 
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and  proceeded  to  extend  its  road  across  the  street  to  the  river. 
Its  line  crossed  St.  Paul  street  from  a  point  on  the  east  side  of 
the  street  opposite  the  lot  of  the  defendant,  striking  the  center 
of  the  defendant's  lot  on  the  west  side,  and  thence  ran  longitudi- 
nally through  the  lot  to  the  bank  of  the  river.  It  became  neces- 
sary, in  order  to  comply  with  the  conditions  imposed  by  the  city 
authorities,  that  the  defendant's  roadbed  at  the  crossing  should  be 
depressed  fifteen  feet  or  more  below  the  surface  of  the  street. 
The  excavation  required  for  this  purpose  involved  also  the  neces- 
sity of  continuing  the  cutting  through  the  lot  of  the  defendant  so 
as  to  procure  a  uniform  grade.  The  soil  extended  about  ten  feet 
below  the  surface,  and  underlying  that  was  rock,  which  it  became 
necessary  to  remove  to  the  depth  of  about  four  feet.  It  was 
loosened  by  blasting  with  gunpowder.  It  was  claimed  by  the 
plaintiff,  and  evidence  was  given  tending  to  show,  that  in  conse- 
quence of  the  blasting  the  plaintiflPs  house  was  seriously  injured  ; 
that  the  foundations  were  cracked,  the  beams  and  joists  pulled 
apart,  the  plaster  loosened,  and  that,  generally,  the  house  was 
wrenched  and  rendered  insecure.  It  is  not  claimed  that  any  rock 
or  materials  were  thrown  by  the  blasts  upon  the  plaintiflPs  lot. 
In  what  particular  way  the  injury  was  produced  was  not  shown. 
It  may  be  inferred  that  it  was  caused  by  the  jarring  of  the  ground 
or  the  concussion  of  the  atmosphere  created  by  the  explosions,  or 
by  both  causes  combined.  It  was,  however,  affirmatively  proven, 
without  contradiction,  that  there  was  no  disturbance  of  the  earth 
on  the  sides  of  the  excavation,  and  that  gas  and  water  pipes  in 
the  street,  exposed  by  the  excavation,  were  not  displaced  or 
injured.  It  was  substantially  conceded  that  the  defendant  exer- 
cised due  care  in  conducting  the  blasting,  and  that  it  was  neces- 
sary in  order  to  remove  the  rock.  There  was  evidence  tending 
to  show  that  the  persons  engaged  in  the  work  were  inf onned  from 
time  to  time  during  its  progress  that  injury  was  being  done  to  the 
plaintifPs  house.  The  trial  judge  instructed  the  jury  that  the 
defendant,  in  using  powerful  explosives  in  blasting  the  rock,  used 
them  at  its  peril,  and  that  if  the  plaintiff's  house  was  injured 
thereby  the  defendant  was  liable  for  the  damages  occasioned, 
and  "  that  it  made  no  difference  whether  the  work  was  done  care- 
fully or  negligently."  Exception  was  taken  by  the  defendant  to 
this  instruction.    The  jury  found  that  the  damage  to  the  house 
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from  the  blasting  was  $1,750,  and  this  sum  was  included  in  the 
verdict.  The  court  overruled  the  contention  of  the  defendant 
that  in  constructing  its  road  it  was  acting  under  legislative 
authority,  and  was  on  that  ground,  in  the  absence  of  negligence, 
exempted  from  liability,  even  although,  as  between  individuals, 
an  action  might  be  maintained.  Other  facts  are  stated  in  the 
opinion. 

-P.  M,  French^  for  appellant.     David  Hays^  for  respondent. 

Andrews,  Ch.  J.  {after  stating  the  facts).  We  entertain  no 
doubt  of  the  correctness  of  the  ruling  at  the  Circuit  that  the 
defendant  stands  in  no  better  position  in  defending  the  action 
than  if  the  controversy  was  between  individuals.  The  rule  that 
the  legislature  may,  in  the  public  interest  and  for  public  pur- 
poses, authorize  and  legalize  acts  causing  consequential  injury  to 
private  property,  not  amounting  to  a  taking,  without  providing 
compensation,  and  that  the  legislative  authority  may  be  pleaded 
in  bar  of  any  claim  for  indemnity,  although  if  the  act  had  been 
done  without  such  authority  an  action  would  lie,  has  no  applica- 
tion to  acts  of  a  railroad  or  other  private  corporation  in  the  exe- 
cution of  chartered  or  statutory  powers.  The  rule  adverted  to, 
although  operating  in  some  cases  with  great  severity,  which  com- 
pels an  individual  to  bear  a  special  loss  for  the  benefit  of  the 
community  at  large,  in  place  of  distributing  the  *  burden,  is  an 
application  of  the  maxim,  "  salus  populi  est  suprema  lex,^  ajid 
rests  upon  the  transcendent  power  of  the  legislature,  within  consti- 
tutional limitations,  to  enact  whatever  it  may  deem  essential  to  the 
public  welfare.  But  while  there  are  decisions  which  give  counte- 
nance to  the  view  that  an  authority  conferred  upon  a  railroad 
corporation  to  construct  a  railroad  carries  with  it  immunity  from 
liability  in  executing  the  work  for  consequential  damage  to  pri- 
vate property,  to  the  same  extent  as  pertains  to  the  sovereign  in 
executing  public  works  (Bellinger  v.  Railroad  Co.,  23  K.  Y.  42), 
it  is  now  the  settled  doctrine  in  this  state  that  the  powers  granted 
to  such  corporations  are  to  be  construed  as  privileges  conferred? 
but  upon  the  understanding  that  they  shall  be  exercised  in  strict 
conformity  to  private  rights,  and  under  the  same  responsibility  as 
though  the  acts  done  in  execution  of  such  powers  were  done  by 
an  individual.     Cogswell  v.  Railroad  Co.,  103  N.  Y.  10 ;  8  X.  E. 
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Rep.  537,  This  doctrine  accords  with  reason,  and  with  the  pre- 
sumed intention  of  the  legislature.  The  franchises  of  a  railroad 
corporation  are  conferred  in  consideration  of  supposed  public 
benefits  which  will  result  from  the  construction  of  its  road. 
The  projectors  of  such  an  enterprise  are  moved  by  considerations 
of  personal  advantage.  To  acquire  corporate  character  and  privi- 
leges they  are  willing  to  subject  themselves  to  certain  public 
duties.  But  it  is  quite  unreasonable  that  in  executing  its  cor- 
porate powers  the  corporation  should  be  exempted  from  lia- 
bility for  injuries  to  private  property,  as  though  it  was  acting 
as  a  strictly  public  agent.  There  may  be  limited  exceptions,  as 
in  cases  of  highway  crossings,  where  an  adjustment  of  the  grade 
becomes  necessary,  working  a  consequential  injury  to  adjacent 
landowners,  which  is  remediless;  and  the  legislative  authority 
^vill  also  bar  any  remedy  for  certain  discomforts  consequent  upon 
the  necessary  operation  of  the  road,  such  as  noise  and  smoke  of 
passing  trains.  We,  therefore,  agree  with  the  courts  below  that 
the  right  of  the  plaintiff  to  recover  in  this  case,  and  the  liability 
of  the  defendant,  depend  upon  the  same  rule  as  would  govern 
the  parties  if  both  were  natural  persons,  and  the  injury  to  the 
plaintiff's  dwelling  had  resulted  from  blasting  by  an  adjacent 
owner  on  his  land  in  the  course  of  adapting  it  to  individual  uses. 
The  plaintiff,  upon  the  findings  of  the  jury,  sustained  a  serious 
injury.  It  is  true  that  witnesses  on  the  part  of  the  defendant 
gave  evidence  tending  to  show  that  the  house  was  imperfectly 
constructed,  and  that  the  foundation  walls  were  giving  way  before 
the  excavation  was  commenced.  But,  the  verdict  having  been 
affirmed  by  the  General  Term,  there  can  be  no  controversy  here 
that  the  blasting  caused  damage  to  the  house  to  the  amount  of 
the  verdict.  But  mere  proof  that  the  house  was  damaged  by  the 
blasting  would  not  alone  sustain  the  action.  It  must  further 
appear  that  the  defendant,  in  using  explosives,  violated  a  duty 
owing  by  him  to  the  plaintiff  in  respect  of  her  property,  or  failed 
to  exercise  due  care.  Wrong  and  damage  must  concur  to  create 
a  cause  of  action.  If  the  injury  was  occasioned  by  the  omission 
to  use  due  care  this  alone  would  sustain  the  action,  even  if  the 
right  of  tlie  defendant  to  use  explosives  in  removing  the  rock 
was  conceded.  If  one,  by  carelessness  in  making  an  excavation 
on  his  own  land,  causes  injury  to  an  adjoining  building,  even 
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where  the  owner  of  the  house  has  no  easement  to  support,  he  will 
be  liable.  Leader  v.  Moxton,  3  Wils.  460 ;  Lawrence  v.  Eailwaj 
Co.,  17  Adol.  &  E.  (N.  S.)  643-658 ;  Leake  Real  Prop.  248. 
The  law  exacts  from  a  person  who  undertakes  to  do  even  a  law- 
ful act  on  his  own  premises,  which  may  produce  injury  to  hie 
neighbor,  the  exercise  of  a  degree  of  care  measured  by  the  dan- 
ger to  prevent  or  mitigate  the  injury.  The  defendant  could  not 
conduct  the  operation  of  blasting  on  its  own  premises,  from  which 
injury  might  be  apprehended  to  the  property  of  its  neighbor, 
without  the  most  cautious  regard  for  its  neighbor's  rights.  This 
would  be  reasonable  care  only  under  the  circumstances.  If  it  was 
practicable,  in  a  business  sense,  for  the  defendant  to  have  removed 
the  rock  without  blasting,  although  at  a  somewhat  increased  cost, 
the  defendant  would,  we  think,  in  view  of  the  situation,  and 
especially  after  having  been  informed  of  the  injury  that  was  being 
done,  have  been  bound  to  resort  to  some  other  method.  There  is 
evidence  that  rock  from  some  parts  of  the  excavation  was  loosened 
by  the  use  of  iron  bars,  and,  if  this  was  practicable  as  to  all  of 
it,  the  jury  might  well  have  found  that  this  means  should  have 
been  adopted.  So,  also,  if  less  powerful  blasts  might  have  been 
used,  which,  if  used,  would  not  have  occasioned  injury,  or  would 
have  lessened  it,  the  omission  to  use  them  might  well  be  consid- 
ered as  negligence.  The  mode  of  exercising  a  legal  right,  where 
there  is  a  choice  of  means,  may  of  itself  give  a  cause  of  action. 
The  plaintiff,  however,  on  this  record,  is  precluded  from  claiming 
that  the  judgment  may  be  sustained  because  of  negligence  in  the 
mode  of  blasting.  It  must  be  assumed  from  concessions  made 
on  the  trial,  and  from  the  rule  of  law  laid  down  by  the  court, 
that  blasting  was  the  only  mode  of  removing  the  rock  practically 
available,  that  it  was  conducted  with  due  care,  and  that  it  was 
necessary  to  enable  the  defendant  to  confonn  the  roadbed  to  the 
established  grade.  This  is  a  case,  therefore,  of  unavoidable 
injury  to  the  plaintiff's  house,  occasioned  by  the  act  of  tho 
defendant  in  blasting  on  its  own  premises  in  order  to  adapt  them 
to  a  lawful  use ;  the  mode  adopted  being  the  only  practicable  one, 
and  the  work  having  been  prosecuted  with  due  care  and  without 
negligence.  The  question  is  whether  the  act  of  the  defendant, 
connected  with  the  resulting  injury,  was  a  legal  wrong,  for  which 
the  plaintiff  has  a  right  of  action. 
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The  general  rule  that  no  one  has  absolute  freedom  in  the  use 
of  his  property,  but  is  restrained  by  the  co-existence  of  equal 
rights  in  his  neighbor  to  the  use  of  his  property,  so  that  each,  in 
exercising  his  right,  must  do  no  act  which  causes  injury  to  his 
neighbor,  is  so  well  understood,  is  so  universally  recognized,  and 
stands  so  impregnably  in  the  necessities  of  the  social  state,  tliat 
its  vindication  by  argument  would  be  superfluous.  The  maxim 
which  embodies  it  is  sometimes  loosely  interpreted  as  forbidding 
all  use  by  one  of  his  own  property,  which  annoys  or  disturbs  his 
neighbor  in  the  enjoyment  of  his  property.  The  real  meaning  of 
the  rule  is  that  one  may  not  use  his  own  property  to  the  injury  of 
any  legal  right  of  another.  The  cases  are  numerous  where  the 
lawful  use  of  one's  property  causes  injury  to  adjacent  property, 
for  which  there  is  no  remedy,  because  no  right  of  the  adjacent 
owner  is  invaded,  although  he  suffers  injury.  The  cases  of  exca- 
vation furnish  a  striking  illustration.  The  easement  of  natural 
support  of  the  land  of  one  by  the  land  of  the  adjacent  owner 
applies  only  to  lands  in  their  natural  condition,  and  does  not 
extend  so  as  to  give  the  owner  of  a  building  erected  on  the  con- 
fines of  his  land  the  right  to  have  it  supported  laterally  by  the 
land  of  his  neighbor ;  and  so  it  has  become  the  settled  doctrine  of 
the  law  that  if  one,  by  excavating  on  his  own  land  adjacent  to  the 
land  of  his  neighbor,  using  due  care,  causes  a  building  on  his 
neighbor's  land  to  topple  over,  there  is  no  remedy,  provided  the 
weight  of  the  building  caused  the  land  on  which  it  stood  to  give 
way.  There  is,  in  tlie  case  supposed,  injury,  but  no  wrong, 
because  what  was  done  by  the  adjacent  owner  was  in  the  lawful 
and  permitted  use  of  his  own  property.  Wyatt  v.  Harrison,  3 
Bam.  &  Adol.  871 ;  Partridge  v.  Scott,  3  Mees.  &  W.  220 ; 
Lasala  v.  Holbrook,  4  Paige,  170;  Thurston  v.  Hancock,  12 
Mass.  220. 

The  fundamental  proposition  upon  which  the  plaintiff's  counsel 
rests  his  argument  in  support  of  the  recovery  is  that  the  use  of 
the  explosives  in  blasting  constituted,  under  the  circumstances,  a 
private  nuisance,  and  that,  according  to  the  general  rule  of  law, 
one  who  creates  or  maintains  a  nuisance  is  liable  for  any  special 
injury  to  person  or  property  resulting  therefrom.  The  right  of 
the  defendant  to  excavate  on  its  land  for  its  roadbed  is  not 
VOL.  ix. — 13 
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challenged,  but  the  right  to  use  the  destructive  agency  of  gun- 
powder in  the  work  of  excavation,  liable  to  produce  injury,  and 
which  did  occasion  it,  is  denied.  The  exception  is  not  to  the 
thing  done,  but  to  the  mode  of  doing  it.  It  is  to  be  observed, 
however,  that,  under  the  concessions  in  the  case  and  the  rulings 
on  the  trial,  it  must  be  assumed  tliat  the  excavation  could  not 
have  been  done  except  by  the  use  of  explosives.  This  mode  of 
doing  the  work  was,  therefore,  of  the  substance  of  the  right,  if 
the  right  existed  at  all.  It  has  been  frequently  said  that  the 
right  of  an  owner  of  land  to  use  his  property  as  he  likes  does  not 
justify  the  maintaining  of  a  nuisance  or  the  commission  of  a  tres- 
pass ;  and  Blackstone,  after  stating  that  where  one,  by  smelting 
works  on  his  own  land,  causes  noxious  vapors,  which  injure  the 
corn  or  grain  on  his  neighbor's  land  or  damages  his  cattle,  this 
would  be  a  nuisance,  proceeds  to  say  "  that  if  you  do  any  other 
act  in  itself  lawful,  which  yet  being  done  in  that  place,  necessarily 
tends  to  the  damage  of  another's  property,  it  is  a  nuisance,  for  it 
is  incumbent  on  him  to  find  some  other  place  to  do  that  act, 
where  it  will  be  less  offensive."  2  Bl.  Comm.  chap.  13,  p.  218. 
There  are  many  illustrations  in  the  books  of  the.  doctrine  stated 
by  the  learned  commentator,  that  the  use  of  one's  own  land  for 
the  purpose  of  a  lawful  trade  may  become  a  nuisance  to  his 
neighbor.  But  whether  a  particular  act  done  upon,  or  a  partic- 
ular use  of,  one's  own  premises,  constitutes  a  violation  of  the 
obligations  of  vicinage,  would  seem  to  depend  upon  the  question 
whether  such  act  or  use  was  a  reasonable  exercise  of  the  right  of 
property,  having  regard  to  time,  place  and  circumstances.  It  is 
not  everything  in  the  nature  of  a  nuisance  which  is  prohibited. 
There  are  many  acts  which  the  owner  of  land  may  lawfully  do, 
although  it  brings  annoyance,  discomfort  or  injury  to  his  neighbor, 
which  are  damnum  absque  injuria.  The  case  of  the  building  caused 
to  fall  by  an  excavation  in  an  adjoining  lot,  already  referred  to, 
is  an  illustration.  The  right  of  an  owner  of  a  mine  to  excavate 
the  mineral  in  his  mine,  although  by  so  doing  it  causes  the  water 
to  collect  therein,  and  to  be  discharged  into  an  adjacent  mine 
on  a  lower  level,  thereby  causing  damage  to  the  mine  of  such 
adjacent  owner,  is  another  illustration  of  a  lawful  use  of  prop- 
erty, followed  by  damage  to  the  property  of  another,  for  which 
no  action  Ues.     Smith  v.  Kenrick,  7  C.  B.  515 ;  Baird  v.  William- 
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son,  15  C.  B.  (N.  S.)  376 ;  Wilson  v.  Waddell,  2  App.  Gas.  95. 
In  referring  to  these  cases  in  Hnrdman  v.  Railway  Co.,  3  C.  P. 
Div.  168,  the  court  said :  "  The  owner  of  lands  holds  his  right  to 
the  enjoyment  thereof  subject  to  such  annoyance  as  is  the  con- 
sequence of  what  is  called  the  ^natural  use  by  his  neighbor 
of  his  land,'  and  that,  where  an  interference  with  his  enjoyment 
by  something  in  the  nature  of  a  nuisance  is  the  cause  of  complaint, 
no  action  can  be  sustained,  if  this  is  the  result  of  a  natural  use  by  a 
neighbor  of  his  land."  Whether  a  particular  act  or  thing  con- 
stitutes a  nuisance  may  depend  on  the  circumstances  and  sur- 
roundings. The  use  of  premises  for  mechanical  or  other  pur- 
poses, causing  great  noise,  disturbing  the  peace  and  quiet  of  those 
living  in  the  vicinity,  and  rendering  life  uncomfortable,  or  filling 
the  air  with  noxious  vapors,  or  causing  vibration  of  the  neighbor- 
ing dwellings,  constitute  nuisances,  and  such  use  is  not  justified 
by  the  right  of  property.  Fish  v.  Dodge,  4  Denio,  311 ;  McKeon 
V.  See,  51 N.  Y.  300  ;  Cogswell  v.  Railroad  Co.,  supra.  These  and 
rtke  cases  are  those  where  the  property  of  the  owner  is  appro- 
priated to  a  permanent  use,  which  is  a  constant  and  serious  inter- 
ference with  the  enjoyment  by  other  property  owners  of  their 
property.  But  there  is  a  manifest  distinction  between  acts  and 
uses  which  are  permanent  and  continuous,  and  temporary  acts 
which  are  resorted  to  in  the  couree  of  adapting  premises  to  some 
lawful  use.  For  example,  the  erection  of  an  iron  "building, 
adjacent  to  a  dwelling,  might,  for  the  time  being,  cause  as  much 
noise  and  discomfort  as  would  arise  from  conducting  the  business 
of  finishing  steam  boilers  on  adjacent  premises ;  but  this  would 
not  constitute  a  nuisance,  and  the  owner  of  the  dwelling  would 
Jiave  no  remedy.  The  streets  may  be  obstructed  temporarily, 
subject  to  municipal  regulations,  for  the  deposit  of  building  mate- 
rials, and  the  party  would  not  be  chargeable  with  maintaining  a 
nuisance.  The  test  of  the  permissible  use  of  one's  own  land  is 
not  whether  the  use  or  the  act  causes  injury  to  his  neighbor's 
property,  or  that  the  injury  was  the  natural  consequence,  or  that 
the  act  is  in  the  nature  of  a  nuisance,  but  the  inquiry  is,  was  the 
act  or  use  a  reasonable  exercise  of  the  dominion  which  the  owner 
of  property  has  by  virtue  of  his  ownership  over  his  property, 
having  regard  to  all  interests  affected,  his  own  and  those  of  his 
neighbors,  and  having  in  view,  also,  public  policy. 
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The  rule  announced  by  the  trial  judge,  that  the  use,  by  an 
owner  of  property,  of  explosives,  in  excavating  his  land,  is  at  his 
peril,  and  imposes  liability  for  any  injury  caused  thereby  to 
adjacent  property,  irrespective  of  negligence,  is  far-reaching,  it 
would  constitute,  if  sustained,  a  serious  restriction  upon  the  use  of 
property,  and  in  many  cases  greatly  impair  its  value.  The  situii- 
tion  in  the  city  of  New  York  furnishes  an  apt  illustration.  The 
rocky  surface  of  the  upper  part  of  Manhattan  island  makes  blast- 
ing necessary  in  the  work  of  excavation,  and,  unless  permitted^ 
the  value  of  lots,  especially  for  business  uses,  would  be  seriously 
affected.  May  the  man  who  has  first  built  a  store  or  warehouse  or 
dwelling  on  his  lot,  and  has  blasted  the  rock  for  a  basement  or  cel- 
lar, prevent  his  neighbor  from  doing  the  same  thing,  when  he 
comes  to  build  on  his  lot  adjoining,  on  the  ground  that  by  so  doing 
his  own  structure  will  be  injured  ?  Such  a  rule  would  enable  the 
first  occupant  to  control  the  uses  of  the  adjoining  property,  to  the 
serious  injury  of  the  owner,  and  prevent,  or  tend  to  prevent,  the 
improvement  of  property.  The  first  occupant,  in  building  on  his 
lot,  exercised  an  undoubted  legal  right.  But  his  prior  occupation 
deprived  his  neighbor  of  no  legal  right  in  his  property.  The 
first  occupant  acquires  no  right  to  exclude  an  adjoining  proprie- 
tor from  the  free  use  of  his  land,  nor  to  use  his  own  land  to  the 
injury  of  his  neighbor  subsequently  coming  there.  Piatt  v. 
Johnson,  15  Johns.  213 ;  Thurston  v.  Hancock,  supra ;  Tipping 
V.  Smelting  Co.,  1  Ch.  App.  66 ;  Campbell  v.  Seaman,  63  N.  T. 
568.  The  fact  of  proximity  imposes  an  obligation  of  care,  so 
that  one  engaged  in  improving  his  own  lot  shall  do  no  unneces- 
sary damage  to  his  neighbor's  dwelling ;  but  it  cannot,  we  think, 
exclude  the  former  from  using  the  necessary  and  usual  means  to 
adapt  his  lot  to  any  lawful  use,  although  the  means  used  may 
endanger  the  house  of  his  neighbor. 

We  have  found  no  case  directly  in  point  upon  the  interesting 
and  important  practical  question  involved  in  this  appeal.  It  was 
held  in  the  leading  case  of  Hayes  v.  Cohoes  Co.,  2  N.  Y.  159, 
that  the  right  of  property  did  not  justify  the  owner  of  land  in 
committing  a  trespass  on  the  land  of  his  neighbor  by  casting 
rocks  thereon  in  blasting  for  a  canal  on  his  own  land  for  the  use 
of  his  mill,  although  he  exercised  all  due  care  in  executing  the 
work.     In  that  case  there  was  a  physical  invasion  by  the  defend- 
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ant  of  the  land  of  the  plaintiff.  TKisJ,  iUe  court  held,  could  not 
be  justiiied  by  any  consideration  of  conV^enieiice  or  necessity  con- 
nected with  the  work  in  which  the  defendant  w?.8  engaged.  In 
the  conflict  of  rights  the  court  considered  ttst.- public  policy 
required  that  the  right  of  the  defendant  to  dig  the  oanal  on  his 
own  land  must  yield  to  the  superior  right  of  the  plainuff  to  be 
protected  against  an  invasion  of  his  possession  by  the  act  .of  the 
defendant.  The  case  of  Benner  v.  Dredguig  Co.,  134  N.  Y, 
156 ;  31  N.  E.  Rep.  328,  was  the  case  of  an  injury  to  the  plaintiff's 
house,  resulting  from  the  jarring  caused  by  the  blasting  of  rocks 
in  Hell  Gate ;  and  it  was  held  that  the  injury  was  remediless,  for 
the  reason  that  the  defendant  was  acting  under  the  authority  of 
the  government  of  the  United  States,  by  virtue  of  a  contract 
authorized  by  congress.  It  has  been  held  that  the  keeping  of 
gunpowder  in  large  quantities  near  inhabited  dweUings  is  a  nui- 
sance, and  in  the  case  of  explosion  subjects  the  party  keeping  it 
to  liability  for  damages  occasioned  thereby.  Myers  v.  Malcolm, 
6  Hill,  292 :  Ileeg  v.  Licht,  80  N.  Y.  579.  So,  also,  it  has  been 
held  that  the  working  of  quarries  by  the  use  of  gunpowder,  to 
the  injury  of  property  in  the  vicinity,  gives  a  right  of  action. 
City  of  Tiffin  v.  McCormack,  34  Ohio  St.  638 ;  Scott  v.  Bay,  8 
Md.  431.  Many  of  the  cases  cited  by  the  counsel  are  cases  of 
the  permanent  appropriation  of  property,  for  damages,  or  noxious 
uses  causing  damage.  The  distinction  between  such  cases  and 
tliose  where  the  injury  arises  from  acts  done  in  the  necessary 
adjustment  of  property  for  a  lawful  use  by  means  necessary,  and 
not  unusual,  but  involving  damage  to  adjacent  property,  has  been 
adverted  to.  We  recognize  the  difficulty  of  formulating  a  gen- 
eral rule  regulating  the  rights  of  adjacent  landowners  in  the  use 
of  their  property,  and  we  realize  how  narrow  the  margin  is  which 
separates  this  from  some  decided  cases.  In  Marvin  v.  Mining  Co., 
55  X.  Y.  557,  the  opinion  of  the  learned  judge  who  wrote  in  that 
case  sustains  the  conclusion  we  have  reached  in  this  case.  But 
the  point  was  not  necessarily  involved,  since  it  was  held  that  the 
defendant  there  had  acquired  by  grant  the  right  to  employ  blast- 
ing in  removing  the  mineral,  and  that  the  plaintiff,  a  subsequent 
grantee  of  the  surface,  could  not  complain  of  injury  to  his  house 
therefrom,  in  the  absence  of  negligence  on  the  part  of  the  defend- 
ant in  conducting  the  work.    Judge  Folger,  in  that  case,  said : 
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**  Whatever  it  is  necQfels^ry '  for  him  (defendant)  to  do  for  the 
profitable  and  benV^cial'  enjoyment  of  his  own  possession,  and 
which  he  may.do-.wiiii  no  ill  effect  to  the  adjacent  surface  in  its 
natural  Btat0^';taat  he  may  do,  though  it  harm  erections  lately  put 
there."^  'If  iJie  learned  judge  intended  to  lay  down  the  rule  that 
the  oy^fif*oi  land  may  do  anything  on  his  own  land  which  would 
do  ntJ^injury  to  the  adjacent  property  if  it  had  remained  in  its 
natural  state,  the  proposition  is  probably  too  broad.  One  may  do 
in  a  barren  waste  many  things  which  he  could  not  lawfully  do  in 
or  near  an  inhabited  town.  But  the  defendant  here  was  engaged 
in  a  lawful  act.  It  was  done  on  its  own  land,  to  fit  it  for  a  lawful 
business.  It  was  not  an  act  which,  under  all  circumstances,  would 
produce  injury  to  its  neighbor,  as  is  shown  by  the  fact  that  other 
buildings  near  by  were  not  injured.  The  immediate  act  was  con- 
fined to  its  own  land ;  but  the  blasts,  by  setting  the  air  in  motion, 
or  in  some  other  unexplained  way,  caused  an  injury  to  the  plaintiff's 
house.  The  lot  of  the  defendant  could  not  be  used  for  its  roadbed 
until  it  was  excavated  and  graded.  It  was  to  be  devoted  to  a  com- 
mon use,  that  is,  to  a  business  use.  The  blasting  was  necessary, 
was  carefully  done,  and  the  injury  was  consequential.  There  was 
no  technical  trespass.  Under  these  circumstances,  we  think,  the 
plaintiff  has  no  legal  ground  of  complaint.  The  protection  of 
property  is  doubtless  one  of  the  great  reasons  for  government. 
But  it  is  equal  protection  to  all  which  the  law  seeks  to  secure. 
The  rule  governing  the  rights  of  adjacent  landowners  in  the  use 
of  their  property,  seeks  an  adjustment  of  conflicting  interests 
tlirough  a  reconcilliation  by  compromise,  each  surrendering  some- 
thing of  his  absolute  freedom  so  that  both  may  live.  To  exclude 
the  defendant  from  blasting  to  adapt  its  lot  to  the  contemplated 
uses,  at  the  instance  of  the  plaintiff,  would  not  be  a  compromise 
between  conflicting  rights,  but  an  ex'tinguishment  of  the  right  of 
the  one  for  the  benefit  of  the  other.  This  sacrifice,  we  think, 
the  law  does  not  exact.  Public  policy  is  sustained  by  the  build- 
ing up  of  towns  and  cities  and  the  improvement  of  property. 
Any  unnecessary  restraint  on  freedom  of  action  of  a  property 
owner  hinders  this.  The  law  is  interested,  also,  in  the  preserva- 
tion of  property  and  property  rights  from  injury.  Will  it,  in 
this  case,  protect  the  plaintiff's  house  by  depriving  the  defendant 
of  his  right  to  adapt  his  property  to  a  lawful  use,  through  means 
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necessary,  usual  and  generally  harmless  ?  We  think  not.  The 
judgment  should  be  reversed  and  a  new  trial  ordered,  with  costs 
to  abide  the  event.    All  concur.* 

Bailroad  companies  —  injuries  to  adjoining  property  by  blasting.— 

The  foregoing  case  would  seem  to  be  fairly  open  to  criticism.  Undoubtedly 
every  owner  of  land  may  make  a  reasonable  use  of  his  land.  So  every  owner 
of  land  has  a  right  not  to  be  injured  in  its  use  or  enjoyment  by  an  unreasoih' 
abU  use  of  adjoining  land.  These  mutual  rights  and  obligations  are  elabo- 
rately discussed  in  Thompson  v.  Androscoggin  River  Improvement  Co.,  54 
N.  H.  545«  and  Eaton  v.  Railroad  Co.,  51  N.  H.  504  As  to  what  is  a  reason- 
able or  imreasonable  use  of  one's  land  is  largely  a  question  of  fact.  Any  use 
may  be  declared  reasonable  when,  though  it  may  in  some  cases  injuriously 
affect  adjoining  property,  the  right  to  make  such  use  would  tend  to  the 
"highest  enjoyment  of  land  by  the  entire  community  of  proprietora'*  See 
Thompson  v.  Androscoggin  River  Improvement  Co.,  54  N.  H.  545.  Now  it 
may  be  seriously  doubted  whether  the  right  to  use  explosives  in  excavating 
upon  one's  land  in  such  manner  as  to  shake  down  or  greatly  impair  buildings 
on  adjoining  property,  is  one  which,  on  the  whole,  will  conduce  to  the  highest 
enjoyment  of  land  by  the  entire  community.  In  other  words,  it  would  seem 
more  to  the  advantage  of  the  whole  community  that  one  who  desired  to  exca- 
vate rock  on  his  land  should  be  required  to  do  so  in  such  manner  as  not  to 
materially  injure  adjoining  property. 

If  one,  in  blasting  upon  his  own  land,  projects  fragments  of  rock  upon  his 
neighbor's  land,  he  is  liable  for  the  damage.  But  where  land  is  taken  for  a 
public  use  and  blasting  is  necessary  to  adapt  the  land  for  such  use,  there  is  a 
conflict  of  authority  as  to  whether  such  damages  are  included  in  the  award  of 
compensation  for  taking  the  property  or  whether  they  constitute  a  separate 
cause  of  action.  See  Eaton  v  Railroad  Co  ,  59  Maine,  520 ;  Tibbetts  v.  Enox  A 
Dncoln  R.  Co..  02  Maine,  437 ;  Hay  v.  Cohoes  Co.,  3  Barb.  42 ;  S.  C,  2  N.  Y. 
159;  Tremaine  v.  Same,  2  N.  Y.  163;  Carman  v.  Stubenville  &  Ind.  R.  Co.,  4 
Ohio  St  399;  Sabine  v.  Vermont  Central  R.  Co.,  25  Vt.  363 ;  Dodge  v.  County 
Comrs.,  3  Met.  380;  Brown  v.  Providence,  etc.,  R.  Co.,  5  Gray,  35;  White- 
house  V.  Androscoggin  R.  Co.,  52  Maine,  208;  St.  Peter  v.  Denison,  58  K.  Y« 

4ie. 
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(Supreme  Court  of  North  Carolina,  December  5,  1893.) 

1.  Railroads  in  streets.  Right  of  abutting  owner  to  damages.  The 
use  of  a  street  for  a  steam  railroad  is  not  a  legitimate  use  for  public  purposes, 
and,  if  abutting  property  is  injured  thereby,  the  owner  is  entitled  to  damageB^ 
whether  the  fee  is  in  him  or  the  city. 

♦  Reported  in  140  N.  Y.  267 ;  35  N.  E.  Rep.  592. 
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2.  Abutting  owners,  who  do  not  own  the  fee  of  the  street,  have  certain  pro* 
prietary  rights  therein,  of  which  they  cannot  be  deprived  without  just 
compensation,  the  chief  of  which  are  the  easements  of  light,  air  and  access. 

8.  Remedies.  Where  a  railroad  is  laid  in  a  public  street  without  condemn- 
ing the  abutting  owner's  rights,  the  latter  may  maintain  a  common-law  action 
for  damages  to  be  assessed  up  to  the  time  of  the  trial,  or  he  may  sue  for  the 
permanent  damage  inflicted  upon  his  property  by  reason  of  the  location  and 
construction  of  the  road,  and  in  such  case  a  recovery  will  confer  upon  the 
company  an  easement  to  occupy  the  street. 

E,  B.  Jonea^  for  appellant.     Olenn  &  Mardy^  for  appellee. 

Shepherd,  Ch.  J.  The  plaintiff  is  the  owner  of  a  lot  abutting 
npon  one  of  the  streets  of  the  city  of  Winston,  and  brings  this  action 
to  recover  damages  for  various  injuries  to  her  said  property, 
inflicted  by  the  defendant  by  reason  of  its  having  entered  upon 
and  constructed  its  railroad  through  tlie  said  street.  It  appears 
from  the  complaint  that  prior  to  the  plaintiffs  purchase  of  the 
property,  in  1879,  the  street  had  been  "  located  and  opened  for 
the  use  and  benefit  of  plaintiff  and  others,  and  tlie  public  gener- 
ally, who  owned  property  north  of  Liberty  street,  which  was 
almost  inaccessible  by  or  over  any  other  street."  It  also  appears 
that  in  the  construction  of  its  road  the  defendant  made  an  exca- 
vation in  front  of  said  property  223  feet  in  length  and  thirty-five 
or  forty  feet  in  depth  and  width,  and  thereby  reduced  the  width 
of  the  street  from  thirty  to  eighteen  feet.  It  is  further  alleged 
that  by  "  reason  of  the  nature  of  the  soil  and  the  proximity  of 
the  cuts,  travel  along  the  said  street  is  rendered  dangerous,  and 
that,  in  order  to  sustain  the  widtli  of  the  same  fifteen  to  eighteen 
feet,  the  defendant  has  put  in  pillai^s  or  posts  to  hold  and  retain 
the  earth  composing  the  street  in  position,  which  plaintiff  alleges 
is  insecure  and  unsafe,  and  liable  to  destroy  and  render  useless  the 
said  street."  It  is  furthermore  alleged  that  by  reason  of  such 
excavation  and  occupation  by  the  defendant  the  street  at  certain 
points  along  the  line  of  plaintiffs  property  is  almost  entirely 
destroyed,  and  that  plaintiff  is  greatly  damaged.  These  alle- 
gations, extracted  from  the  complaint,  must,  for  the  purposes  of 
the  appeal,  be  taken  as  true,  as  no  evidence  seems  to  have  been 
introduced  on  the  trial,  and  his  honor  rejected  the  issue  as  to  the 
alleged  damages  sustained  by  the  plaintiff  on  the  ground  that  the 
defendant  "  had  a  license  from  the  city  to  construct  its  road  and 
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use  the  street  if  necessary."  The  questions  presented,  there- 
fore, are  whether,  as  against  the  abutting  owner,  the  city  can 
authorize  the  use  of  its  streets  for  the  purposes  of  an  ordinary 
steam  railroad,  and  whether  such  abutting  owner  has  any  pro- 
prietary rights,  for  the  violation  of  which  she  can  maintain 
an  action.  It  does  not  appear  how  the  city  acquired  its  title 
to  the  street  in  question,  nor  do  we  learn  from  the  record 
whether  it  owns  the  fee  in  the  soil  or  simply  an  easement 
therein.  In  the  absence  of  evidence,  however,  the  presumption 
is  that  the  city  has  an  easement  only,  and  that  the  fee  remains  in 
the  abutting  proprietor.  Elliott  Roads  &  S.  110  ;  Rich  v.  City 
of  Mmneapolis,  37  Minn,  423 ;  35  N.  W.  Rep.  2 ;  3  Kent  Comm. 
432.  In  such  a  case  "  the  abutting  owner  is  entitled  to  every 
right  and  advantage  in  that  part  of  the  street  of  which  he  owns 
the  fee,  not  required  by  the  public.  The  easement  of  the  public 
is  the  right  to  use  and  improve  the  street  for  the  purposes  of  a 
highway  only."  Lewis  Em.  Dom.  §  113.  It  must  follow,  there- 
fore, that  if  the  city  perverts  the  streets  to  illegitimate  purposes, 
it  is  an  interference  with  the  proprietary  rights  of  the  abutter,  and 
that  he  is  entitled  to  relief  at  the  hands  of  the  courts. 

This  introduces  us  to  the  very  important  question  never  before 
passed  upon  by  this  tribunal,  whetlier  or  not  the  use  of  a  steam 
railroad  is  a  perversion  of  the  street  from  its  original  and  proper 
public  purposes.  There  has  been  much  discussion,  and  not  a  little 
conflict  of  judicial  decision,  upon  this  subject ;  but  it  is  believed 
that  the  weight  of  authority  greatly  preponderates  in  favor  of 
the  affirmative  view  of  the  proposition.  Judge  Dillon,  after  a 
careful  investigation,  states  his  conclusion  as  follows:  "The 
weight  of  judicial  authority  undoubtedly  is  that  where  the  pub- 
lic have  only  an  easement  in  the  streets,  and  the  fee  is  retained 
by  the  adjacent  owner,  the  legislature  cannot,  under  the  con- 
stitutional guaranty  of  private  property,  authorize  an  ordinary 
steam  railroad  to  be  constructed  thereon,  against  the  will  of  the 
adjoining  owner*  without  compensation  to  him.  In  other  words, 
such  a  railway,  as  usually  constructed  and  operated,  is  an  addi- 
tional servitude."  2  Dill.  Mun.  Corp.  725.  In  Mills  on  Eminent 
Domain  (§  204)  the  same  doctrine  is  laid  down,  and  it  is  said : 
^  The  legislature  may  authorize  the  use  of  a  street  by  the  railroad, 
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8o  as  to  make  the  entry  lawful ;  but  the  use  is  an  additional  burden, 
and  the  right  will  not  become  fixed  in  the  company  until  com- 
pensation is  made.  If  no  remedy  is  provided,  there  is  remaining 
the  remedy  at  common  law."  In  Lewis  on  Eminent  Domain 
(§111)  the  able  and  discriminating  author  remarks:  "To  us  it 
seems  so  clear  that  a  railroad  is  foreign  to  the  legitimate  uses  of 
a  highway  that  we  never  have  been  able  to  understand  how  a 
court  could  reach  a  contrary  conclusion."  After  stating  that 
highways  have  from  time  immemorial  been  devoted  to  the  com- 
mon use  of  every  citizen,  and  that  no  one  had  a  private  right  or 
any  exclusive  privilege  therein,  the  author  proceeds :  "  The  rail- 
road does  not  fall  within  the  scope  of  such  uses.  It  requires 
a  permanent  structure  in  the  street,  the  use  of  which  is  private 
and  exclusive.  It  gives  to  an  individual  or  corporation  a 
franchise  and  easement  in  the  street  inconsistent  with  the 
public  right.  To  hold  that  a  railroad  is  one  of  the  proper  and 
legitimate  uses  of  a  street  leads  to  the  absurd  consequence  that 
a  street  might  be  filled  with  parallel  tracks,  which  would 
practically  exclude  all  ordinary  travel,  and  still  be  devoted  to 
the  ordinary  uses  of  a  highway.  The  law  ought  not  to  tolerato 
such  a  consequence."  In  Elliott  on  Roads  &  Streets  (p.  528)  the 
author  cites  many  authorities,  and  concludes  by  saying  that  the 
weight  of  authority  is  that  such  an  appropriation  of  a  street  is  "  a 
new  and  additional  burden,"  for  which  the  abutter  is  entitled  to 
compensation.  In  support  of  his  proposition  he  quotes  the  fol- 
lowing language  of  Judge  Cooley  :  "  Neither  can  the  use  of  the 
highway  for  the  ordinary  railway  be  in  furtherance  of  the  pur- 
pose for  which  the  highway  is  established,  and  a  relief  to  the  local 
business  and  travel  upon  it.  The  two  uses,  on  the  other  hand, 
come  seriously  in  conflict.  The  railroad  constitutes  a  perpetual 
embarrassment  to  the  ordinary  use,  which  is  greater  or  less  in 
proportion  to  the  business  that  is  done  upon  it,  and  the  frequency 
of  trains.  When,  therefore,  the  country  highway  or  the  city 
street  is  taken  for  the  purposes  of  a  railroad  company  engaged  in 
the  business  of  transporting  persons  and  property  between  distant 
points,  the  owner  of  the  soil  in  the  highway  is  entitled  to  com- 
pensation, because  a  new  burden  has  been  imposed  upon  his  estate,, 
which  affects  him  differently  from  the  original  easement,  and  may 
be  specially  injurious."     Const.  Lim.  (3d  ed.)  683.      In  Hare 
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Const.  Law,  361,  the  foregoing  doctrine  is  fully  approved,  and  it 
is  said :  "  It  is  immaterial  as  regards  the  principle,  whether  the 
land  is  given  voluntarily  or  taken  under  the  right  of  eminent 
domain.  If  the  owner  dedicates  the  land,  it  is  for  the  continuing 
uses  of  a  street  *,  if  it  is  condemned,  such  also  is  the  end  in  view. 
To  convert  a  common  highway  over  a  man's  land  into  a  railroad 
is,  therefore,  to  impose  an  additional  burden  upon  the  land,  which 
greatly  impairs  its  value,  considered  as  a  whole ;  and  if  the  owner 
is  not  compensated  his  consent  must  be  proved.  It  cannot  be 
said  with  truth  that  in  assenting  to  the  laying  out  of  the  highway 
upon  his  land  he  consented  to  the  building  of  a  railroad  upon  it, 
because  they  are  essentially  different.  The  one  benefits  his  land, 
renders  access  to  it  easy,  and  enhances  the  price ;  while  the  other 
makes  access  to  it  difficult  and  dangerous,  and  renders  it  com- 
paratively valueless.  Nor  can  it  be  justly  contended  that  a  rail- 
way is  merely  an  improved  highway,  *  *  *  Were  the  trans- 
action between  individuals,  every  one  would  see  the  injustice  of 
such  a  conclusion.  The  doubt  arises  from  the  supposition  that 
the  public  interest  is  involved ;  and  it  was  to  guard  against  the 
bias  arising  from  this  source  that  the  Constitution  interfered  to 
protect  the  citizen.  It  follows  that  the  dedication  of  land  as  a 
street  does  not  preclude  the  owner  from  bringing  trespass  or 
ejectment  or  obtaining  an  injunction  against  a  railway  com- 
pany which  is  about  to  enter  upon  and  occupy  the  way,  and 
that  the  company  cannot  (in  the  absence  of  the  exercise  of 
the  right  of  eminent  domain)  rely  upon  a  grant  from  the 
legislature  and  the  license  or  consent  of  the  municipality  as  a 
justification.".  Booth,  in  his  work  on  Street  Railways  (§  78), 
after  stating  that  in  the  early  history  of  commercial  railroads  the 
current  of  authority  was  contrary  to  the  views  ahove  stated, 
remarks :  "  But,  according  to  the  weight  of  judicial  opinion  as 
expressed  during  the  last  thirty  years,  where  the  fee  of  the  street 
remains  in  the  adjoining  owner,  such  use  is  inconsistent  with  the 
purposes  of  the  original  acquisition,  and,  without  compensation, 
can  only  be  acquired  by  the  exercise  of  the  power  of  eminent 
domain." 

In  the  discussion  of  the  question,  we  have  preferred  to  repro- 
duce the  conclusions  of  eminent  text  writers,  rather  than  attempt 
a  review  of  the  numerous  decisions  upon  which  they  are  founded. 
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These  decisions  and  others  we  could  cite  fully  establish,  upon 
principle  and  by  weight  of  authority,  the  proposition  that,  where 
the  public  have  only  an  easement  in  the  street,  and  the  fee  of  the 
soil  of  the  street  is  retained  in  the  abutting  owner,  a  steam  rail- 
road cannot,  under  the  constitutional  guaranty  of  private  prop- 
erty, be  lawfully  constructed  and  operated  thereon  against  his  will 
and  without  compensation.  Kailroad  Co.  v.  Heisel,  47  Mich. 
393;  11  K  W.  Rep.  212;  Railroad  Co.  v.  Reed,  41  Cal.  266; 
Imlay  v.  Railroad  Co.,  26  Conn.  249 ;  Railroad  Co.  v.  Steiner,  44 
Ga.  646 ;  Daly  v.  Raih-oad  Co.,  80  Ga.  793 ;  7  S.  E.  Rep.  146 ; 
Cox  V.  Railroad  Co.,  48  Ind.  178 ;  Kucheman  v.  Railway  Co.,  46 
Iowa,  366 ;  Railroad  Co.  v.  Hartley,  67  111.  439 ;  Phipps  v.  Rail- 
road Co.,  66  Md.  319 ;  7  Atl.  Rep.  666 ;  Springfield  v.  Railroad 
Co.,  4  Cush.  63;  Harrington  v.  Railroad  Co.,  17  Minn.  216 
(Gil.  188) ;  Railroad  Co.  v.  Ingalls,  15  Neb.  123 ;  16  N.  W.  Rep. 
762 ;  Chamberlain  v.  Cordage  Co.,  41  N.  J.  Eq.  43 ;  2  Atl.  Rep. 
776 ;  Railroad  Co.  v.  Williams,  36  Ohio  St.  168 ;  Ford  v.  Rail- 
road  Co.,  14  Wis.  609 ;  Cari  v.  Railroad  Co.,  46  Wis.  626 ;  1  N. 
W.  Rep.  296 ;  Buckner  v.  Eailroad  Co.,  60  Wis.  264 ;  19  N.  W. 
Rep.  56 ;  Railroad  Co.  v.  McAhren,  12  Ind.  652 ;  Theobold  v. 
Railroad  Co.,  66  Miss.  279 ;  6  South.  Rep.  230 ;  Barney  v.  Keo- 
kuk, 94  U.  S.  324 ;  Adams  v.  Railroad  Co.,  39  Minn.  286 ;  39 
N.  W.  Rep.  629.  The  principle,  then,  being  established  that  the 
use  of  a  street  for  steam  railroads  is  not  a  legitimate  use  of  the 
street  for  public  purposes,  it  must,  of  course,  follow  that  the  city 
had  no  right,  in  the  exercise  of  its  usual  and  ordinary  powers 
relating  to  its  highways,  to  authorize  the  entry  and  occupation 
of  the  same  by  the  defendant,  and  that  the  bare  license  of  the 
city  can  afford  no  justification  for  the  infringement  of  the 
rights  of  the  plaintiff.  The  plaintiff,  therefore,  taking  her 
allegations  to  be  true  as  to  the  damage  inflicted  upon  her 
property,  very  plainly  has  a  cause  of  action  against  the  defendant. 
If,  however,  we  are  wrong  in  the  assumption  that  the  plain- 
tiff is  the  owner  of  the  fee  in  the  said  street,  and  if  it  should 
appear  upon  another  trial  that  the  city  has  acquired  it  either 
by  dedication,  grant  or  condemnation,  it  will  be  necessary  to 
determine  whether  the  plaintiff  has  an  easement  in  said  street 
to  the  extent  that  it  shall  be  used  only  for  street  purposes,  and 
whether  her   rights   are   "property   rights,"   which   cannot   be 
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impaired  or  destroyed  except  tinder  the  exercise  of  the  right  of 
eminent  domain.  Distinctions  based  upon  the  legal  ownership  of 
the  fee  in  respect  to  the  rights  of  the  abutting  proprietor  have 
produced  much  confusion,  resulting  in  many  conflicting  decisions ; 
but  the  true  principle,  which  has  been  slowly  but  surely  evolved 
from  protracted  discussion  and  experience,  is  that  in  respect  to  the 
use  of  the  soil  for  the  purposes  of  a  street  (and  apart  from  those 
reversionary  or  other  rights  peculiar  to  legal  ownership)  it  is  wholly 
immaterial  where  the  legal  title  resides.  The  very  power  to  take 
private  property  for  public  use,  as  well  as  the  capacity  of  a  munic 
ipal  corporation  to  acquire  it  in  any  way,  necessarily  implies  that 
it  is  to  be  held  in  trust  for  public  purposes ;  and  in  the  case  of 
land  acquired  for  the  purposes  of  a  street  there  is  something  in 
the  nature  of  a  contract,  under  which  two  co-existent  and  invio- 
lable rights  are  created  —  one  belonging  to  the  pubUc  to  use  and 
improve  the  street  for  the  ordinary  purposes  of  a  street;  the 
other,  to  the  abutting  owner  to  have  access  to  and  from  his  prop- 
erty, and  to  enjoy  such  use  of  the  street  as  is  customary  and  rea- 
sonable. If  the  owner  voluntarily  dedicates  or  grants  a  strip  of 
land  to  a  city  for  a  street  it  must  be  presumed  that  he  does  so  In 
consideration  of  the  contemplated  benefits  accruing  to  his  adjoin- 
ing property  by  reason  of  the  strip  being  used  for  the  legitimate 
purposes  of  a  street  only.  If  the  grant  be  made  upon  a  pecu- 
niary consideration,  it  is  also  fair  to  assume  that  in  estimating  the 
amount  to  be  paid  the  value  of  the  benefits  above  mentioned  were 
likewise  considered.  In  such  cases,  says  Mr.  Lewis  (Em.  Dom. 
§  114):  "  To  make  the  right  a  part  consideration  of  the  grant, 
and  then  allow  the  public  to  invade  or  destroy  it  at  pleasure, 
would  be  a  fraud,  which  the  law  will  neither  impute  nor  allow. 
Therefore,  in  the  case  of  such  a  grant  there  arises  by  operation  of 
law  a  private  right  to  use  the  street  in  connection  with  the  lot  of 
the  proprietor,  which  is  as  inviolable  as  any  other  right  of  prop- 
erty." So,  if  the  city  acquire  the  land  by  condemnation,  such 
advantages  or  benefits  to  the  adjoining  property  are  usually 
assessed  at  a  fixed  value,  and  deducted  from  the  estimated  dam- 
ages; and  it  would,  says  the  above  author,  be  "the  grossest 
inequity  to  compel  a  man  to  pay  for  advantages,  whether  in  the 
form  of  deductions  from  the  price  to  be  paid,  or  of  an  assessment 
of  benefits,  unless  those  advantages  are  secured  to  him  by  a  clear 
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title.  *  *  *  The  existence  of  these  private  rights  and  ease- 
ments is  strictly  independent  of  the  mode  in  which  the  highway 
is  established,  or  of  the  estate  or  interest  which  the  public  acquires 
in  the  soil  of  the  street'^ 

The  true  principles  applicable  to  this  question  hive  been 
declared  by  the  Court  of  Appeals  of  New  York  in  Story  v.  Kail 
road  Co.,  90  N.  Y.  122,  and  Lahr  v.  Railroad  Co.,  104  N.  Y. 
268 ;  10  N.  E.  Rep.  528.  These  cases  have  been  followed  by 
subsequent  decisions  of  other  states,  and  their  doctrine  has  been 
approved  by  the  most  prominent  writers  upon  the  subject.  The 
opinions  are  very  elaborate,  and  we  cannot  do  better  than  to 
adopt  Judge  Dillon  s  summary  of  some  of  the  principles  enun- 
ciated: "These  judgments,  and  those  that  follow  them,  rest 
upon  the  foundation  principle  that  whether  the  fee  in  the  street 
is  in  the  abutter,  subject  to  the  rights  of  the  public  —  that  is,  to 
the  paramount  rights  of  the  public  for  street  uses  proper — or 
whether  the  fee  is  in  the  public  for  street  uses  proper,  in  either 
case,  and  generally  in  both  ca^es,  the  abutter  is  entitled  to  the 
benefit  of  the  street  for  all  uses  except  street  uses  proper,  subject, 
of  course,  to  legislative  and  municipal  regulations ;  and  that  such 
right*  are  property  or  property  rights  in  the  abutter,  which  can 
only  be  taken  away  by  the  legislature  on  the  condition  of  making 
compensation.  And  the  abutting  owner's  rights  in  the  street  are 
not  affected  bv  the  source  from  which  he  derives  his  title. 
*  *  *  If  the  abutter  owns  the  fee  of  the  street  his  rights  may 
be  said  to  be  legal  in  their  nature.  If  he  does  not  own  the  fee 
tliose  rights  are  in  the  nature  of  equitable  easements  in  fee ;  the 
soil  of  the  street  being  the  servient,  the  abutting  owner's  lot 
being  the  dominant,  tenement.  Among  the  most  important  of 
such  rights  or  easements  is  the  abutter's  right  to  access,  to  light 
and  .to  air.  The  court  accordingly  held  that,  so  far  as  the  elevated 
railway  structures  interfered  with  such  rights  or  easements,  while 
the  legislature  might  authorize  their  erection  and  use,  yet  this 
could  only  be  done  as  respects  the  abutter  by  the  exercise  of  the 
right  of  eminent  domain,  viz.,  on  condition  of  making  compensa- 
tion to  the  abutting  owner  for  the  damage  which  his  property 
•actually  sustained."  "  The  result  of  the  author's  reflections  upon 
this  subject  is  that  the  views  of  tlie  Court  of  Appeals  are  sound 
and  just ;  sound,  because  they  recognize  the  paramount  nature  of 
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the  public  right  to  put  the  street  to  tliis  new  and  necessary  form 
of  public  use ;  just,  because  they  recognize  and  declare  that  the 
abutter  has  special  proprietary  rights  or  easements  in  their  nature 
which  he  is  not  called  upon  unequally  to  sacrifice  without  com- 
pensation for  the  public  use.  In  effect,  the  court  says  the  just 
and  true  doctrine  is,  '  Take,  but  pay/  ^  1  Hare  Const  Law, 
370,  375 ;  Lewis  Em.  Dom.  §§  114,  115 :  Booth  St.  Ey.  Law, 
§  81 ;  Barney  v.  Keokuk,  supra;  Railroad  Co.  v.  Schurmeir,  7 
Wall.  272 ;  1  Ror.  R.  R.  524 ;  Story  v.  Railroad  Co.,  supra ;  Haynes 
V.  Thomas,  7  Ind.  38 ;  Railroad  Co.  v.  Steiner,  44  Ga.  646;  Theo- 
bold  V.  Railroad  Co.,  supra.  The  contrary  view,  laid  down  in 
Wood's  Railway  Law  (vol.  2,  p.  727),  seems  to  be  based  upon  the 
restricted  interpretation  of  the  word  "  taken ; "  it  being  applied 
by  some  of  the  courts  only  to  property  actually  taken  and  occu- 
pied, and  all  incidental  damages  to  adjoining  proprietors  are 
regarded  as  "consequential"  in  their  character,  and  damnum 
absque  injuria.  The  learned  author  admits  that  such  would  not 
be  the  case  if  the  words  used  were  *'  taken  or  damaged,"  but  by 
a  reference  to  the  opinion  m  Staton  v.  Railroad  Co.,  Ill  N.  C. 
278;  16  S.  E.  Rep.  181,  it  will  appear  from  the  cases  cited  that 
this  restricted  meaning  of  the  ivord  "  taken "  is  not  in  accord 
with  the  more  recent  and  better  authorities,  and  is  being  rapidly 
submerged  by  the  steady  and  increasing  current  of  judicial 
decision.  Lewis  Em.  Dom.  58 ;  Pumpelly  v.  Green  Bay  Co.,  13 
Wall.  166 ;  Eaton  v.  Railroad  Co.,  51  N.  H.  504. 

The  result  of  the  numerous  authorities  is  that  in  either  view  of 
the  case  —  that  is,  whether  the  fee  is  in  the  plaintiff  or  in  the 
city  —  the  plaintiff  has  certain  proprietary  rights,  of  which  she 
cannot  be  deprived,  even  under  the  authority  of  the  legislature, 
without  compensation.  li  her  property  is  any  way  injured  by 
the  use  of  the  street  for  legitimate  purposes,  she  cannot  complain. 
But  if  the  enjoyment  of  her  private  rights  in  the  street  is  inter- 
rupted by  a  perversion  of  the  street  to  uses  for  which  it  was  not 
intended,  and  which  the  public  right  does  not  justify,  and  her 
property  is  thereby  injured,  and  its  value  impaired,  she  may 
maintain  an  action,  and  recover  such  damages  as  she  may  have 
sustained.  These  proprietary  rights  in  the  use  of  the  street  for 
proper  public  purposes  are  practically,  as  we  have  seen,  the  same 
irrespective  of  the  ownership  of  the  soil,  and  are  not  confined  to 
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the  mere  right  of  access,  since  this  may  not  be  disturbed  although 
the  street  may  be  reduced  in  width  to  ten  or  fifteen  feet.  This 
view  is  well  sustained  in  tlie  leading  case  of  Adams  v.  Bailroad 
Co^  (Minn.)  39  K  W^.  Rep.  629,  in  which  the  court  said :  "  Take 
a  case  in  one  of  the  states  where  the  fee  of  the  street  is  in  the 
state  or  municipality,  and  of  a  street  sixty  feet  wide.  The  abut- 
ting lot  owners  have  paid  for  the  advantages  of  the  street  on  the 
basis  of  that  width,  either  in  the  enhanced  price  paid  for  their 
lots,  or,  if  the  street  was  established  by  condemnation,  in  the 
taxes  they  have  paid  for  the  land  taken.  In  such  a  case,  if  the 
state  or  municipality  should  attempt  to  cut  the  street  down  to 
the  width  of  ten  or  fifteen  feet,  would  it  be  an  answer  to 
objection  by  lot  owners  that  the  diminished  width  *  would  be 
sufficient  for  mere  purposes  of  access  to  their  Jots?  It  would 
seem  as  though  the  question  suggests  the  answer."  The 
mterest  of  the  abutting  owner  in  the  entire  width  of  the 
street,  subject  to  the  proper  uses  of  the  public,  upon  the  authority 
of  the  above  decision,  has  been  declared  by  this  court  in  Moose 
V.  Carson,  104  N.  C.  431 ;  10  S.  E.  Rep.  689,  and  cannot  be 
regarded  as  an  open  question.  See,  also,  Haynes  v.  Thomas^ 
supra.  If,  then,  the  value  of  the  property  is  lessened  by  reducing 
the  width  of  the  street,  or  if  such  damage  is  caused  by  excava- 
tions rendering  it  unsafe  and  dangerous,  as  stated  in  the  com- 
plaint, the  plaintiff  is  entitled  to  recover.  It  will  be  observed 
that  the  defendant  did  not  introduce  its  charter,  or  show  that  it 
had  condemned  any  part  of  the  street  or  the  rights  or  easement 
of  the  abutting  proprietor.  It  justifies  its  conduct  solely  upon 
the  mere  license  of  the  city  of  Winston,  and  in  this  view  of  the 
case  its  occupation,  in  so  far  as  it  affects  the  plaintiff,  must  be 
regarded  as  unlawful.  If  this  be  so,  the  plaintiff  may  maintain 
a  common-law  action  for  damages  to  be  assessed  up  to  the  timo 
of  the  trial ;  or  it  seems  she  may  sue  for  the  permanent  damage, 
if  any,  which  has  been  inflicted  upon  her  property  by  reason  of 
the  location  and  construction  of  the  defendant's  road,  and  by  so 
doing  confer  upon  the  defendant  (so  far  as  she  is  concerned)  an 
easement  to  occupy  the  street.  Had  the  defendant  entered  under 
some  statutory  authority,  it  would  be  important  to  consider 
whether  the  plaintiff  would  not  be  confined  to  the  statutory 
remedy  ;  "but,  as  it  does  not  appear  to  have  entered  under  any 
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other  authority  than  the  bare  unauthorized  license  of  the  city, 
and  as  the  ruling  of  the  court  is  based  expressly  upon  the  validity 
of  such  license,  we  must  conclude  that  the  plaintiff  has  a  right  to 
maintain  the  present  action,  and  that  the  issue  as  to  the  damages 
actually  sustained  should  have  been  submitted  to  the  jury.  As 
the  facts  were  not  fully  developed  on  the  trial,  we  do  not  deem  it 
proper  to  further  pursue  the  discussion.     New  trial.* 

RAILROADS  IN  STREETS  —  RECENT  DECISIONS. 

1.  Sights  and  remedies  of  abutting^  owner. —  Where  a  railroad  is  laid 
down  in  a  public  street,  the  abutting  property  is  damaged,  within  the  mean- 
ing of  section  9,  article  8,  of  the  Constitution  of  West  Virginia,  to  the  extent 
of  the  depreciation  caused  by  the  construction  and  operation  of  the  road. 
Stewart  t.  Ohio  River  R.  Co..  (W.  Va.)  18  S.  E.  Rep.  604. 

Where  a  city  ordinance,  accepted  by  a  railroad  company  authorizing  it  to 
construct  Its  road  upon  the  streets,  provides  that  it  shall  pay  to  any  person  or 
property  owner  ^*all'*  damages  they  may  sustain,  and  that  it  shall  indemnify 
the  dty  for  any  liability,  direct  or  remote,  it  may  incur  from  the  granting 
of  the  right  of  way,  the  damages  recoverable  by  a  property  owner  are  oxily 
those  fixed  by  the  established^  rules  of  law,  and  do  not  include  remote  and 
specnlative  damages.  Henderson  Belt  R.  Co.  v.  Dechamp,  (Ky.)  24  S.  W. 
Rep.  605. 

Under  the  provision  of  a  street  railway  company's  charter  that  "whenever 
any  estate  abutting  on  a  street  or  highway  upon  or  over  which  the  rails  of  said 
corporation  shall  be  laid  shall  be  injured  thereby  the  said  corporation  shall  be 
liable  to  pay  the  owner  or  owners  thereof  the  damages  thereby  occasioned  to 
said  estate,**  damages  can  be  recovered  for  injuries  resulting  from  the  laying 
of  the  rails  only  as  distinguished  from  those  resulting  from  the  using  of  them 
as  laid.     Vose  v.  New  York  Street  R.  Co.,  17  R.  I.  134  •  20  Atl.  Rep  267. 

The  owner  of  a  business  stand  abutting  upon  a  public  alley  sustains  special 
damage  —  that  is,  damage  not  shared  in  by  the  public  at  large  —  if,  by  the 
illegal  obstruction  of  the  alley,  customers  are  prevented  from  having  and  using 
the  same  a^  a  means  of  access  to  the  stand,  for  the  purposes  of  trade,  as  they 
have  been  habitually  doing  for  many  years  previously.  Harvey  v  Georgia 
Southern  R  Co.,  90  Ga.  66 ;  15  S.  E.  Rep.  788.  It  is  no  answer  to  this  griev- 
ance by  a  railroad  company  unlawfully  obstructing  the  alley  that  new  and 
increased  custom  will  result  to  the  plaintiff's  business  by  reason  of  the  obstruc- 
tion itself  (the  same  being  a  depot  to  be  placed  across  the  alley),  and  other 
improvements  which  will  be  erected  by  the  company  at  and  near  the  point 
where  the  depot  is  to  be  located  and  maintained  ,  nor  can  any  increase  in  the 
value  of  the  plaintiff*s  property,  anticipated  as  a  probable  effect  of  the  con^ 
pany's  new  improvements  and  works,  be  taken  into  the  account  as  a  set- off 
against  injury  to  business.    Ibid. 

Where  a  railroad  company,  for  the  purpose  of  approaches  to  an  overhead 
street  crossing,  constructs  embankments  in  the  street  that  extend  in  front  of 

♦  Reported  in  18  S.  E.  Rep.  380. 
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plaintiff's  lots,  lie  is  entitled  to  recover  damages  sustained  thereby,  under  Code 
Iowa,  section  464,  which  provides  that  no  railroad  company  shall  occupy  a 
street  until  the  resulting  injury  to  property  abutting  thereon  has  been  ascer- 
tained and  compensated.  Nicks  v.  Chicago^  St.  P.  &  K.  C.  R.  Co.,  84  Iowa, 
27 ;  50  N.  W.  Rep.  222. 

2.  Where  abutter  owns  the  fee,  a  commercial  railroad  thereon  is  a 
takings —  A  lot  owner,  who  also  owns  the  fee  to  the  center  of  the  street  on 
which  it  abuts,  subject  only  to  the  right  of  way  in  the  public,  has  such  an 
interest  in  the  street  as  will  support  a  proceeding  under  Revised  Statutes,  sec- 
tion 1852,  to  recover  against  a  railroad  company  compensation  for  taking  his 
property  for  public  use.  Taylor  v.  Chicago,  M.  &  St.  P.  R.  Co.,  83  Wis.  638 ; 
58  N.  W.  Rep  853.  * 

8.  Whether  electric  railway  an  additional  servitude. —  A  turnpike 
road  was  chartered  in  1804.  By  acts  long  subsequent  an  electric  railway  was 
authorized  to  be  constructed  thereon  It  was  held  that  the  use  of  electricity 
as  a  motive  power  for  propelling  cars  on  the  railway  did  not  constitute  it  an 
additional  servitude,  entitling  an  abutting  property  owner  who  had  no  interest 
In  the  land  occupied  by  the  turnpike  to  compensation  or  to  an  injunction, 
though  neither  the  legislature  authorizing  the  construction  of  the  turnpike, 
nor  the  property  owners  from  whom  the  land  on  which  it  is  built  was  obtained, 
contemplated  the  building  and  operation  thereon  of  an  electric  railroad. 
Green  v.  City  &  Suburban  R.  Co. ,  (Md. )  28  Atl.  Rep.  626. 

4.  Misuse  of  street  by  railroad  •—  right  of  abutter. —  In  Evans  v. 
Chicago,  etc.,  R.  Co.,  (Wis.)  67  N.  E.  Rep.  354,  it  was  held  that  a  grant 
to  defendant  railroad  company's  predecessor  of  the  right  to  construct  and 
maintain  its  railroad  in  the  street,  in  front  of  plaintiff's  lot,  as  the  same  whs  at 
the  date  of  the  instrument  constructed,  gave  defendant  no  right  to  destroy  the 
street  as  a  highway  in  front  of  plaintiff's  lot  by  converting  the  same  into  a 
switchyard  and  station  ground;  that  such  use  of  a  street  was  unlawful  under 
Revised  Statutes  of  Wisconsin,  authorizing  railroad  companies  to  construct 
and  operate  their  tracks  along  streets  only  on  condition  that  they  restore  such 
streets  to  their  former  state  of  usefulness,  and  that  plaintiff  was  entitled  to 
recover  the  damages  to  his  property  caused  by  such  use  of  the  street  The 
court  says :  '*  According  to  the  complaint,  the  defendant  has  had  no  authority, 
as  against  the  plaintiff,  to  obstruct  the  street  in  front  of  his  premises,  except 
under  and  by  virtue  of  the  instrument  in  writing  whereby  there  was  granted 
to  the  defendant's  predecessor  *  the  right  to  construct,  maintain  and  operate  its 
railroad*  in  the  street,  'in  front  of  said  lot,  *  *  *  as  the  same  was  at  the 
date  of  said  instrument  constructed.'  Of  course,  this  grant  gave  to  the  defend  • 
ant's  predecessor,  and  so  to  the  defendant,  all  the  rights  which  are  thereby 
necessarily  implied.  But,  manifestly,  it  gave  to  neither  the  right  to  destroy 
the  street  as  a  public  highway  in  front  of  the  plaintiff's  lot  The  statutes  only 
authorized  such  construction  and  maintenance  of  such  railroad  in  the  street  on 
condition  that  the  company  should  restore  the  highway  *  to  its  former  state,  or 
to  such  condition  as  that  its  usefulness'  should  'not  be  materially  impaired 
and  thereafter  maintain  the  same  in  such  condition  against  any  effects  in  any 
manner  produced  by  such  railroad/  Rev.  St.  §  1828,  subd.  5,  and  §  1836.  It 
has  repeatedly  been  held  that  such  duty  is  enforcible  by  the  courts     Town 
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of  Jamestown  v.  Chicago,  B.  &  N.  R.  Co.,  69  Wis.  648;  84  N.  W.  Rep.  728; 
City  of  Oshkosh  v.  Milwaukee  &  L.  W  R.  Co. .  74  Wis  544;  48  N-  W-  Rep. 
489;  State  v  Chicago,  M.  &  N.  R.  Co.,  79  Wis.  259;  48  N.  W*  Rep.  243. 
Thus  it  appears  tliat  the  obstruction  and  interference  with  the  street  com- 
plained of  were  not  authorized  by  statute.  The  case,  therefore,  is  clearly  dis- 
tinguishable from  that  class  of  cases  where  the  incidental  injury  complained 
of  is  the  necessary  result  of  an  authorized  taking  of  land,  and  the  proper  and 
authorized  use  of  the  same.  '  A  railroad  company  cannot  monopolize  a  street 
in  derogation  of  the  public  and  private  use  to  which  it  has  been  applied.' 
City  of  Janesville  v.  Milwaukee  &  M.  R.  Co.,  7  Wis.  484.  In  Farrand  v.  Rail- 
way Co.,  21  Wis.  439,  Dixon,  Ch  J.,  said:  *The  company  has  no  right  to 
appropriate  the  whole  or  any  part  of  the  street  to  its  own  exclusive  use,  as  for 
side  tracks,  switches,  engine  houses,  depot  buildings  and  the  like,  and  so 
destroy  the  public  right  of  way.'  In  Railroad  Co  v.  Angel,  41  N.  J.  Eq.  316; 
7  AtL  Rep.  432,  it  was  held  that  *  a  railroad  company  using,  for  the  purposes 
of  a  terminal  yard,  a  portion  of  a  street  over  which  it  has  only  a  right  of  way 
i3  responsible  for  any  nuisance,  public  or  private,  thereby  created.*  The  same 
rule  was  applied  in  the  same  state,  where,  as  here,  the  railway  company 
acquired  the  right  to  lay  its  track  in  a  public  street  by  grant.  Thompson  v. 
Railroad  Co..  14  Atl,  Rep.  897,  affirmed,  45  N.  J.  Eq.  870;  19  AtL  Rep.  622. 
In  Baltimore  &  P.  R.  Co.  v.  Fifth  Baptist  Church,  108  U.  S.  829;  2  Sup.  Ct. 
Rep  719.  Mr  Justice  BHeld,  speaking  for  the  court,  said  *  The  engine  house 
and  repair  shop  of  the  railroad  company,  as  they  were  used,  rendered  it  impos- 
sible  for  the  plaintiff  to  occupy  its  building  with  any  comfort  as  a  place  of 
public  worship.  *  *  *  Plainly,  the  engine  house  and  repair  shop,  as  they 
were  used  by  the  railroad  company,  were  a  nuisance  in  every  sense  of  the 
term.  *  *  *  For  such  annoyance  and  discomfort  the  courts  of  law  will 
afford  redress  by  giving  damages  against  the  wrongdoer,  and,  when  the  cause 
of  the  annoyance  and  discomfort  are  continuous,  courts  of  equity  will  inter- 
fere and  restrain  the  nuisance.  Id. ;  137  U.  S.  568;  11  Sup.  Ct  Rep.  185. 
See,  also,  New  York  El.  R  Co.  v.  Fifth  Nat  Bank,  135  U  8.  432,  10  Sup.  Ct. 
Rep.  743.  In  the  case  in  29  Ch.  Div.  89,  cited,  the  railway  company,  under 
the  authority  of  an  act  of  parliament,  purchased  a  piece  of  land  adjoining  one 
of  its  stations  and  used  it  as  a  cattle  dock,  and  yet  it  was  held  that  the  act 
gave  the  company  no  authority  to  create  a  nuisance  to  occupiers  of  houses 
near  the  cattle  dock  by  herding  cattle  therein.  So  in  Rapier  v  Tramways 
Co.,  (1893)2  Ch.  588,  it  wjis  *held  that,  although  horses  were  necessary  for 
the  working  of  the  tramways,  the  company  were  not  justified  by  their  statu- 
tory powers  in  using  the  stables  so  as  to  be  a  nuisance  to  their  neighbors,  and 
that  it  was  no  sufficient  defense  to  say  that  they  had  taken  all  reasonable  care 
to  prevent  it.*  The  obstruction  of  the  passage  to  and  egress  from  the  ware- 
house and  elevator  in  question  by  means  of  a  permanent  embankment,  the 
storing  of  cars  and  other  mere  depot  uses  is  not  only  in  contravention  of  the 
express  terms  of  the  grant,  but  also  of  the  mandate  of  the  statute  cited." 

In  Union  Pacific  Railroad  Company  v.  Foley,  (Col.)  35  Pac.  Rep.  542, 
which  was  a  similar  case,  it  was  held  that  plaintiff  could  recover  for  dam- 
ages caused  by  such  improper  use  of  the  street  in  front  of  his  own  property, 
unless  he  showed  that  the  damages  sustained  by  him  by  reason  of  such  use 
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of  other  portions  of  the  street  were  different  in  kind  from  those  suffered  hf 
the  public  generally,  who  had  occasion  to  use  the  street. 

6.  Damans  by  railroad  croBsingr  street  upon  an  elevated  incline^ 
adjacent  to,  but  not  in  front  of  plaintifTs  property.—  The  owner  of  a 
house  and  lot  abutting  on  a  street  cannot  recover  damages  for  interference 
with  access  thereto,  caused  by  the  construction  of  an  elevated  incline  plane 
across  the  street  on  whidi  it  abuts,  where  such  structure  neither  rests  upon 
nor  overhangs  any  part  of  the  lot,  either  within  or  without  the  lines  of  the 
street.    Hartman  v.  Pittsburgh  Inclined  Plane  Co.,  (Penn.)  28  Atl  Rep.  145. 

6.  Estoppel  to  claim  damages. — Where  a  city  consents  to  the  construc- 
tion of  an  elevated  railroad  in  a  street,  the  fee  of  which  is  owned  by  the  city, 
a  subsequent  grantee  of  a  lot  owned  by  the  city,  and  abutting  on  such  street, 
cannot  afterwards  claim  compensation  for  the  appropriation  of  the  easements 
appurtenant  to  the  lot     Herzog  v  New  York  El.  R  Co.,  27  N.  Y.  a  1034. 

7.  Measure  and  elements  of  damages  —  benefits. — Under  Constitutions 
and  statutes,  which  secure  compensation  to  abutting  owners,  where  a  railroad 
is  laid  in  the  street  in  front  of  their  property,  the  measure  of  the  damages  is  such 
a  sum  as  will  make  the  owner  whole — that  is,  the  depreciation  of  the  market 
yalue  of  the  abutting  property,  caused  by  the  railroad  company  laying  their 
track  and  running  their  trains  in  the  street  Stewart  v.  Ohio  River  R.  Co., 
(W.  Va.)  18  S.  E.  Rep.  604.  In  such  case,  if  the  fair  market  value  of  the 
abutting  property  is  as  much  immediately  after  the  construction  of  the  rail- 
road as  it  was  immediately  before  such  improvement  was  made,  no  damages 
are  sustained  for  which  a  recovery  can  be  had  Ibid.  To  the  same  effect : 
Nicks  V.  Chicago,  etc.,  R  Co.,  84  Iowa.  27,  50  N.  W  Rep.  222;  Streyer  v. 
Georgia,  S  &  F  R.  Co..  90  Ga.  56,  15  S  E  Rep  637 

In  determining  the  question  of  damages  and  assessing  the  amount,  the 
physical  property  Osnd  and  buildings)  and  the  easement  of  access  thereto 
from  the  street  are  not  to  be  consider^  as  having  separate  values,  as  if  they 
were  two  different  parcels  of  property,  but  are  to  be  treated  as  parts  of  one 
and  the  same  estate.  Whether  damage  has  been  or  will  be  done  by  the  con 
struction  and  use  of  the  railroad  depends  upon  whether  the  market  value  of 
the  whole  estate  as  one  object  of  ownership  has  been  or  will  be  diminished  by 
reason  of  devoting  the  street  to  this  new  use.  Streyer  v.  Georgia,  S.  &  F.  R. 
Co.,  90  Ga.  66;  15  8.  E.  Rep.  637.  Compare  Stcubing  v.  New  York  EL  R  Co., 
138  N.  Y.  658;  34  N.  E.  Rep.  869;  Sixth  Ave.  R  Ca  v. '  Metropolitan  El.  R 
Co.,  138  N,  Y.  548;  84  N.  E.  Rep  548;  Saxton  v.  New  York  EL  R.  Co.,  139 
N.  Y.  320;  34  N.  R  Rep.  728. 

In  estimating  benefits  resulting  from  the  construction  and  maintenance  of 
an  elevated  railway,  not  only  those  peculiar  to  the  premises,  but  also  those 
shared  with  neighboring  property,  should  be  considered  Saxton  v.  New 
York  EL  R  Co..  139  N.  Y  320 ,  34  N.  E.  Rep.  72a 

8.  Former  notes  and  decisions. —  Dooly  Block  v.  Salt  Lake  Rapid  Tr. 
Co.,  8  Am-  R.  R.  &  Corp.  Rep.  327  and  note  .  White  v.  Manhattan  R.  Co.,  8 
AtiL  R.  R.  &  Corp.  Rep.  739,  note ;  7  Am.  R.  R.  &  Corp  Rep.  75,  note  10 ; 
Henry  Gauss  &  Sons  Mfg.  Co.  v.  St  Louis,  etc.,  R.  Co ,  7  Am.  R.  R  &  Corp 
Rep.  235  and  note?  Sperb  v.  Metropolitan  El  R.  Co.,  7  Am.  R.  R.  &  Corp. 
Rep.  554  and  note;  Rafferty  v.  Central  Traction  Co.,  6  Am.  R.  R.  &Corp.  Rep. 
287.    All  prior  notes  and  decisions  are  referred  to  in  the  note  to  the  last  case. 
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Davis  v.  Missouri  Pao.  Et.  Co. 
(Supreme  Court  of  Missouri,  Division  No.  1,  December  28,  1888.) 

1.  ChAKOE  op  8TBEET  GRADE.      LlABILITT  OP  MUNICIPALITY  POR  DAMAGB 

TO  ABUTTmo  PROPERTY.  Under  Constitution  of  Missouri,  article  3,  section  21, 
prohibiting  the  taking  or  damaging  of  private  property  for  public  use  with- 
out compensation,  a  city  is  liable  for  damages  to  property  from  a  material 
change  in  the  grade  of  a  street  from  the  natural  surface. 

2.  LlABILITT  POR   DAMAGE  TO   IMPROVEMENTS    MADE    APTER   NEW   GRADE 

ESTABLISHED.  A  city  is  uot,  howcver,  liable  for  damages  from  such  change 
to  improTements  put  on  the  property  after  the  grade  to  which  the  change  is 
niade  has  been  established  and  made  a  matter  of  record. 

ACTION  by  Philip  R.  Davis  against  the  Missouri  Pacific 
Sailway  Company.    Judgment  for  plaintiff.     Defendant 
appeals. 

JS.  T.  RaUeyy  for  appellant.  T.  B.  Rwughomout^  for 
respondent. 

Macfablane,  J.  This  action  is  for  damages  done  to  the  plain- 
tiff on  account  of  grading  by  defendant  of  McGregor  street,  in 
the  city  of  Carthage,  in  front  of  his  property  fronting  on  said 
street.  The  petition  charged  that  plaintiff  was  the  owner  of  lot 
175,  fronting  on  the  east  side  of  McGregor  street,  except  a  small 
portion  thereof,  which  is  described  ;  that  for  the  purpose  of  rais- 
ing the  grade  of  said  street,  in  the  year  1890,  defendant  con- 
structed in  said  street,  to  its  full  width,  and  about  eight  feet  high, 
in  front  of  plaintiff's  property,  an  embankment  of  a  permanent 
character,  which  was  done  under  a  license  granted  defendant  by 
the  city  of  Carthage,  a  duly  Incorporated  municipal  corporation, 
by  which  his  property  was  damaged  $500.  The  answer  admitted 
tlie  ownership  of  the  lot,  and  that  the  west  end  thereof  abuts  on 
said  street,  and  charged  that  the  grade  of  McGregor  street  was 
duly  established  by  an  ordinance  of  said  city  in  the  year  1882, 
which  was  entered  in  the  grade  book  of  said  city,  and  was  a  part 
of  the  public  records  of  the  city;  that  during  the  year  1890 
defendant,  being  desirous  of  running  a  spur  of  its  railroad  across 
said  street,  south  of  plaintiff's  lot,  said  city  of  Carthage,  through 
its  council,  authorized  it  to  do  so,  upon  condition  that  it  would 
raise  the  grade  of  the  street  up  to  that  established  by  the  city ; 


118  Davis  v.  Missouri  Pac.  Ey.  Co. 

that  defendant  so  constructed  the  grade  by  the  direction  and 
nnder  the  requirements  of  said  city,  and  wholly  for  its  benefit. 
Plaintiff  replied  that  defendant  agreed  with  the  city  of  Carthage 
to  repair  the  damage  that  might  be  done  to  the  street  in  con- 
structing its  railroad  across  it,  and  pay  all  damage  to  property 
owners  resulting  therefrom.  There  were  other  issues  made  and 
tried,  but  no  point  is  made  on  them,  and  they  need  not  be 
considered. 

On  the  trial  it  was  shown  from  the  charter  and  ordinances  of 
the  city  of  Carthage  that  it  had  power  to  "  grade,  pave  or  other- 
wise improve  and  keep  in  repair  all  roads,  streets  and  bridges 
within  the  city  limits,  and  that  it  did  establish  the  grade  of 
McGregor  street  in  the  year  1882.  That  by  an  ordinance  duly 
passed  and  approved  in  1890  the  defendant  was  authorized  to 
construct  its  road  across  said  street,  south  of  and  adjoining  the 
property  of  plaintiff,  and  other  streets.  Defendant  was  required, 
as  a  condition,  to  construct,  erect  and  keep  in  repair  suitable 
crossings  or  bridges  at  the  intersection  of  its  said  railroad  track 
with  each  and  every  one  of  said  streets,  and  shall  grade  the 
approaches  to  such  crossings  or  bridges  on  both  sides  of  the 
track."  The  crossing  of  McGregor  street  was  between  Eldorado 
and  Limestone  streets,  and  on  each  side  of  the  railroad  crossing 
the  natural  surface  of  the  ground  was  higher  than  at  the  point  of 
crossing.  The  crossing  of  the  street  by  the  railroad  was  some 
thirteen  feet  below  the  natural  surface  of  the  ground,  requiring  a 
bridge  above  it  for  travel  on  the  street.  The  bridge  and  its 
approaches  were  made  in  a  careful  and  skillful  manner  on  the 
established  grades,  which  raised  the  street  in  front  of  plain- 
tiff's property  from  two  to  six  feet  above  the  natural  surface  of 
the  ground  upon  which  plaintiff's  improvements  were  made,  as 
variously  estimated  by  the  witnesses.  Plaintiff  improved  his 
property  in  1884.  Plaintiff  offered  evidence  tending  to  prove 
that  when  he  improved  his  property  he  had  no  knowledge  that  a 
grade  had  been  fixed.  . 

The  court,  of  its  own  motion,  gave  the  following  instructian : 
"  The  court  instructs  the  jury  that  if  they  believe  from  the  evi- 
dence that  the  plaintiff,  in  1890,  was  the  owner  of  lot  176  in 
North  Carthage,  Jasper  county,  Missouri,  except  that  part  of 
said  lot  described  in  defendant's  answer,  which  had  theretofore 
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been  sold  to  defendant,  and  that  said  lot  and  the  part  thereof  so 
owned  by  plaintifi  fronted  on  McGregor  street,  in  the  city  of 
Carthage,  and  that  defendant,  in  building  its  railroad  across 
McGregor  street,  near  said  premises  and  lot,  built  the  same  below 
the  grade  of  said  McGregor  street,  and  in  constructing  a  bridge 
over  and  above  its  railroad,  on  said  street,  and  approaches  to  said 
bridge,  filled  up  said  McGregor  street,  and  raised  the  same  in  front 
of  plaintiffs  said  lot,  and  damaged  plaintiflPs  said  lot,  and  depre- 
ciated the  value  thereof,  then  the  jury  should  find  the  issue  in 
favor  of  the  plaintiff."  Defendant  asked,  and  the  court  refused 
to  give,  the  following  instruction  :  "  If  the  jury  believe  from  the 
evidence  that  the  city  of  Carthage,  through  its  council,  in  1882, 
or  prior  thereto,  established  the  grade  of  McGregor  street ;  and 
that  the  work  done  by  said  defendant  adjacent  to  said  lot  175, 
upon  said  street,  was  done  with  the  consent  and  by  the  direction 
of  said  city  of  Carthage;  that  said  work  was  performed  in  a 
workmanlike  manner,  and  simply  made  said  street  to  conform  to 
the  grade  established  by  said  city  aforesaid  along  said  street  and 
in  front  of  plaintiff's  said  lot  1Y5  —  then  the  plaintiff  is  not  enti- 
tled to  recover  in  this  action,  and  the  jury  should  find  for  the 
defendant."  The  ruling  of  the  court  in  giving  and  refusing 
these  instructions  sufficiently  presents  the  only  question  submitted 
to  us. 

1.  Is  the  owner  of  a  lot  fronting  on  a  public  street,  entitled  to 
consequential  damages  arising  from  the  change  of  the  natural 
surface  of  the  street  to  a  legally  established  grade  ?  Neither  the 
statute  nor  the  charter  of  the  city  of  Carthage  nor  its  ordinances 
prescribed  any  rule  for  compensating  the  owner  for  the  damages 
suffered  in  such  cases,  and  it  was  well  settled  before  the  adoption 
of  the  Constitution  of  1875  that  a  municipal  corporation  incurred 
no  liability  to  the  owner  of  a  lot  fronting  upon  a  public  street 
for  damages  resulting  from  a  change  of  an  estabUshed  grade  if  the 
improvement  was  executed  in  a  careful  and  skillful  manner.  Van 
de  Vere  v.  Kansas  City,  107  Mo.  83 ;  17  S.  W.  Kep.  695,  and  cases 
cited«  The  right  then,  if  one  exists,  must  be  found  under  section 
21,  article  2,  of  the  Constitution,  which  provides  "  that  private 
property  shall  not  be  taken  or  damaged  for  public  use  without  just 
compensation.'^  Under  that  section  it  was  declared,  soon  after  the 
adoption  of  the  Constitution,  that  "  when  property  is  damaged  by 
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establiriiing  the  grade  of  a  street,  or  by  raising  or  lowering  the  grade 
of  a  street  previously  established,  it  is  damaged  for  public  use  within 
the  meaning  of  the  Constitution.'^  "Werth  v.  City  of  Springfield, 
78  Mo*  110.  This  declaration,  though  but  a  dictum  in  that  case, 
has  been  quoted  approvingly  in  subsequent  cases.  Sheehy  v. 
Eailway  Co.,  94  Mo.  574 ;  7  S.  W.  Rep.  679 ;  Gibson  v.  Owens, 
115  Mo.  258 ;  21  S.  W.  Rep.  1109.  In  none  of  the  cases  cited  was 
the  question  of  changing  the  original  surface  of  the  street  to  an 
established  grade  involved,  nor  do  we  find  that  the  exact  question 
has  ever  been  decided  by  this  court.  Judge  Dillon,  in  his  valu- 
able work  on  Municipal  Corporations,  takes  the  position,  which 
he  supports  with  his  usual  fairness  and  ability,  that  a  city  would 
not,  under  such  constitutional  provision,  be  liable  for  such  dam- 
ages. His  conclusion  is  expressed  in  the  following  language :  "  In 
view  of  these  considerations  it  seems  to  us  clear  that  for  the  orig- 
inal establishment  of  a  grade  line,  and  the  reduction  of  the  natural 
surface  of  the  street  for  street  purposes  to  such  line,  there  is  no 
legal  right,  or  even  natural  equity,  in  the  dedicator  or  his  assigns 
to  compensation."  2  Dill.  Mun.  Corp.  §§  995a,  995b.  The 
learned  author  agreed  that  some  of  the  decisions  under  the  con- 
stitutional provision  upon  the  exact  point  gave  it  a  scope  greater 
than  the  one  he  suggests.  While  the  reasons  given  for  the  non- 
liability of  the  city  in  such  cases  have  much  force  —  indeed,  are 
quite  conclusive  when  applied  to  the  larger  cities  of  the  country, 
which  are  enlarging  their  territory  to  accommodate  their  increas- 
ing population  and  business,  and  in  which  streets  are  generally 
graded  —  yet  we  do  not  think  that  the  rule  suggested  would  ope- 
rate justly  to  property  owners  in  towns  and  smaller  cities  in  this 
state  in  which  the  necessity  for  such  grading,  or  the  ability  to  pay 
for  it,  may  never  arise.  In  municipalities  of  this  class,  in  which 
most  of  the  towns  and  cities  of  this  state  fall,  the  dedicator  and 
his  assigns  should  only  be  held  to  give  implied  assent  to  such 
improvements  as  would  put  the  street  in  a  condition  for  safe 
and  reasonably  convenient  use  upon  or  near  the  natural  surface 
considering  the  peculiarities  of  the  locality.  If  damages  should 
be  assessed  in  opening  new  streets,  upon  the  theory,  as  claimed, 
that  the  city  should,  at  any  time  thereafter,  have  the  right,  with- 
out further  compensation,  to  raise  or  lower  the  grade  as  the  con- 
venience or  necessity  of  the  public  might  demand,  the  cost  in 
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damages  in  many  cases  would  virtually  prohibit  such  improve* 
ments.  In  a  majority  of  towns  and  cities  of  this  state  the  natural 
surface  is  adopted  and  used  by  the  public  in  making  their  improve- 
meuts,  as  the  street  grade,  and  raising  or  lowering  it  to  an 
artificial  grade,  might  be  more  damajng  than  changing  one 
artificial  grade  to  another.  If  public  convenience  at  any  time 
requires  the  grading  of  a  street,  it  is  but  just  that  the  pubUc 
should  bear  the  burdens  of  having  it  done.  "We  are  of  the  opin- 
ion, therefore,  that  the  rule  which  allows  compensation  for  conse- 
quential damages  to  property,  caused  by  a  material  change  of 
grade  from  the  natural  surface,  is  the  most  equitable  to  the 
property  owners,  and  best  conserves  the  public  interest,  and  this 
rule  is  generally  adopted  under  similar  constitutional  provisions. 
Harmon  v.  Omaha,  17  Neb.  549;  23  N.  W.  Rep.  503;  City 
Council  V.  Townsend,  80  Ala.  491 ;  2  South.  Rep.  155 ;  McElroy 
V.  Kansas  City,  21  Fed.  Rep.  257 ;  Railroad  Co.  v.  Williamson, 
45  Ark.  436 ;  Reardon  v.  City  &  County  of  San  Francisco,  66 
Cal.  492 ;  6  Pac.  Rep.  317 ;  City  of  Atlanta  v.  Green,  67  Qa. 
386;  City  of  Ft.  Worth  v.  Howard,  (Tex.  Civ.  App.)  22  S.  W. 
Rep.  1059. 

2.  Is  a  property  owner  entitled  to  consequential  damages  to  his 
improvements  thereon  by  reason  of  the  city  changing  the  street 
to  a  grade  previously  established  ?  We  think  not.  When  the 
authorities  of  a  city  are  of  the  opinion  that  the  proper  improve- 
ment of  any  of  its  streets  may  require  that  they  should  be  graded, 
though  the  city  may  not,  at  the  time,  be  in  a  condition  to  incur 
the  expense,  we  think  it  would  be  entirely  proper,  in  order  to 
protect  itself  against  increased  damage  and  cost,  that  it  should 
establish  a  grade  to  which  subsequent  improvement  of  adjacent 
property  could  be  made  to  conform.  If  this  is  done,  and  the 
grade  so  established  is  made  a  matter  of  record  ascertainable  by 
property  owners,  they  should  be  bound  by  it.  The  decisions  of 
this  court  show  that  the  constitutional  provision  is  not  broad 
enough  to  cover  every  possible  damage  that  may  result  to  a 
property  owner  from  making  public  improvements.  The  damage 
has,  in  some  cases,  been  limited  to  such  as  directly  and  especially 
iiffects  the  property  itself,  or  some  right  or  easement  connected 
therewith.     Van  de  Vere  v.  Kansas  City,  supra.    To  that  extent 
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the  common  law  has  not  been  changed.  Independent  of  the 
Constitution,  the  right  of  the  city  to  change  the  grade  of  its  street 
without  liabiUty  to  the  owners  of  adjacent  property  is  unques- 
tioned. The  ground  of  the  doctrine  is  thus  stated  in  a  leading 
case :  "  Those  who  purchase  house  lots  bordering  upon  streets  are 
supposed  to  calculate  the  chance  of  such  elevations  and  reductions 
as  the  increased  population  of  a  city  may  require,  in  order  to 
render  the  passage  to  and  from  the  several  parts  of  it  safe  and 
convenient ;  and,  as  their  purchase  is  always  voluntary,  they  may 
indemnify  themselves  in  the  price  of  the  lot  which  they  buy,  or 
take  the  chance  of  future  improvements,  as  they  shall  see  fit. 
They  are  presumed  to  foresee  the  changes  which  public  necessity 
or  convenience  may  require.*'  Callender  v.  Marsh,  1  Pick.  418. 
Now,  while  the  Constitution  intervenes  and  modifies  the  common- 
law  rule  so  as  not  to  require  the  owner  to  "  calculate  chances  "  of 
changes  in  the  grade,  it  is  not  broad  enough  to  allow  compensa- 
tion to  one  who  knowingly,  or  without  investigation,  makes  hift 
improvements  on  a  grade  diflEerent  from  one  previously  established. 
City  of  Denver  v.  Vemia,  8  Col.  399 ;  8  Pac.  Rep.  656 ;  Har- 
mon  V.  Omaha,  17  Neb.  549 ;  23  N.  W.  Rep.  503 ;  City  Council 
V.  Townsend,  supra.  Plaintiffs  damages  should  have  been  con 
fined  to  that  done  the  lot  without  reference  to  any  improvements 
placed  thereon  after  the  grade  had  been  established.  Reversed 
and  remanded.     All  concur,  except  Barclay,  J.,  who  is  absent.* 

EMINENT  DOMAIN  —  CHANGE  OF  GRADE  OF  STREET. 

1.  Whether  abutting  owner  entitled  to  damages  when  the  change 
IB  from  the  natural  surface  to  the  first  established  grade.—  IJDder  the 
Constitution  of  Illinois  providing  that  *' private  property  shall  not  be  taken  or 
damaged  for  public  use  without  just  compensation/'  the  owner  of  a  city  lot 
abutting  on  a  street  is  entitled  to  recover  damages  from  the  city  for  injury  to 
his  property  caused  by  grading  the  street,  though  the  street  has  never  been 
graded  before.  City  of  Bloomington  v.  Pollock,  141  111.  346;  31  N.  E.  Rep. 
146.  This  accords  with  the  principal  case  which  has  been  approved  by  the 
Supreme  Court  of  Missouri  in  banc  in  the  case  of  Hickman  v.  City  of  Kansas, 
(Mo.)  26  8.  W.  Rep.  236. 

2.  What  amounts  to  a  change  of  grade. --In  an  action  under  Laws  of 
New  York,  1883,  chapter  113,  provkiing  that  whenever  the  grade  of  any  street 
shall  be  changed  so  as  to  damage  abutting  real  property,  commissioners  shall 
be  appointed  to  assess  the  amount  of  the  damage,  it  appeared  that  the  year 
before  the  passage  of  the  act  the  street  in  front  of  the  property  in  question 

*  Reported  in  24  S.  W.  Rep.  777. 
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was  lowered,  though  not  for  its  whole  width,  but  an  embankment  ten  feet 
wide  was  left  at  the  original  grade  between  the  line  of  excavation  and  peti- 
tioner's property.  Petitioner  claimed  damages  for  the  removal  of  the  embank- 
ment, which  had  been  gradually  drawn  away  during  a  number  of  years  by 
the  street  commissioners,  and  by  any  one  in  the  neighborhood  who  wanted  a 
few  loads  of  sand.  Held,  that  this  did  not  constitute  a  change  or  alteration 
in  the  grade  within  the  meaniog  of  the  statute.  Whitmore  v.  Village  of 
Tarrytown,  137  N.  T.  409;  83  N.  E.  Rep.  489. 

8.  Whether  damageB  to  property  on  interBecting  Btreet  can  be  recov- 
ered.—  The  fact  that  a  street  is  raised  above  the  grade  of  an  intersecting  street, 
so  that  vehicles  can  no  longer  pass  from  one  to  the  other  at  that  point,  does 
not  entitle  a  property  holder  owning  adjoining,  though  separate,  lots,  on  each 
street,  to  damages  for  the  lots  on  the  intersecting  street,  but  only  for  the  lotA 
on  the  street  abutting  on  the  changed  grade.  Lawrence  v.  City  of  Philadel- 
phia, 154  Penn.  St.  20;  25  Atl.  Rep.  1079. 

4.  Elements  and  measure  of  damages. —  When  city  property  is  dam- 
aged by  reason  of  the  grading  of  the  street  upon  which  it  abuts,  the  owner  is 
entitled  to  remuneration.  The  difference  in  the  market  value  of  the  property 
with  the  improvement  and  that  without  It,  not  consideriDg  general  benefits 
shared  by  the  general  public,  is  the  rule  of  compensation.  In  such  case 
special  benefits  to  the  property  directly  attributable  to  the  improvement  may 
be  set  off  against  the  damages  sustained  by  the  owner.  Lowe  v.  City  of 
Omaha,  33  Neb.  687;  50  N.  W.  Rep.  760.  To  same  effect:  Stewart  v.  Council 
Bluffs,  84  Iowa,  61;  50  N.  W.  Rep.  219.  Where  the  grading  of  the  street  has 
been  paid  for  in  part  by  a  special  tax  on  the  property  in  question,  the  measure 
of  damages  is  the  amount  the  property  has  been  injured,  less  the  benefits,  if 
any,  accruing  to  the  property  from  grading  the  street,  but  from  such  benefits 
should  be  subtracted  the  sum  paid  as  a  special  tax  on  the  property.  City  of 
Bloomington  v.  Pollock.  141  IlL  346;  81  N.  E.  Rep.  146.  Under  statutes  of 
Connecticut  providing  that,  where  the  abutting  owner  shall  sustain  special 
damage  by  a  change  of  grade  of  highway,  the  borough  making  the  change 
shall  be  liable  therefor,  an  abutting  owner  can  recover  as  special  damages  the 
value  of  a  sidewalk  previously  constructed,  and  which  was  destroyed  by  the 
change  of  grade.  Shelton  Co.  v.  Birmingham,  62  Conn.  456;  26  Atl.  Rep. 
848.    See  8.  C.  61  Conn.  518;  24  Atl.  Rep.  978, 

5.  Effect  of  Constitution  giving  compensation  for  property  damaged 
upon  a  change  of  grade  ordered  before  but  made  after  its  adoption. — 
The  Constitution  of  Illinois  adopted  in  1870  requires  compensation  to  be  made 
for  property  taken  or  damaged  for  public  use;  held,  that  section  1  of  schedule 
providing  that  **  all  laws  in  force  at  the  adoption  of  this  Constitution  not  incon- 
sistent therewith,  and  all  rights,  actions,  prosecutions,  claims  and  contracts  of 
this  state,  individuals  or  bodies  corporate  shall  continue  to  be  valid  as  if  this 
Constitution  had  not  been  adopted,"  does  not  authorize  a  city,  which  lins, 
before  the  adoption  of  the  Constitution,  passed  an  ordinance  fixing  the  grade 
of  a  street,  to  raise  the  street  to  such  grade  after  the  adoption  of  the  Constitu- 
tion, without  making  Just  compensation  to  the  owners  of  abutting  property. 
(Sty  ot  Bloomington  y.  PoUock,  141  IlL  846;  81  N.  E.  Rep.  146. 
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Shaw  v.  Davis  et  al. 

(Court  of  Appeals  of  Maryland,  January  11,  1894.) 

1.    GORPORATIONB.      JUBIBDICTION  OF  EQUITT  TO  nTTEBFERB  WITH  ICANAGB- 
MBNT  OF  MAJORITY  AT  8UIT  OF  HINORITT  OF  STOCKHOLDERS.      Equity  wiU  nOt 

interfere  with  the  action  of  either  the  stockholders  or  directors  of  a  corporation, 
in  relation  to  its  internal  management,  at  the  instance  of  a  minority  stock- 
holder, where  the  acts  complained  of  are  neither  fraudulent,  illegal  nor  ultra 
vires. 
2.  Where  sttit  relates  to  dealings  with  another  corporation  in 

WHICH  DEFENDANTS  ARE  ALSO   HINORITT  STOCKHOLDERS.      The  faCtS  that  the 

acts  complained  of  relate  to  the  dealings  of  such  corporation  with  another  cor- 
poration, and  that  the  same  persons  are  the  officers  and  majority  stockholders 
of  both  corporations,  while  plaintiff  has  no  interest  in  the  latter  corporatioi^ 
do  not  give  the  court  Jurisdiction. 

8.  Bill  to  enjoin  lease  of  one  railroad  bt  another  when  defend- 
ants ARE  MAJORiTT  STOCKHOLDERS  IN  BOTH.  A  bill  by  a  minority  stockholder 
against  the  majority  stockholders  and  officers  of  one  railroad  company,  for  an 
accounting  of  the  dealings  of  such  company  with  another  railroad  company, 
of  which  defendants  are  also  the  officers  and  majority  stockholders,  and  to 
enjoin  defendants  from  executing  a  permanent  lease  of  the  road  of  the  latter 
company  to  the  former,  on  the  ground  that  such  dealings  will  be  to  the  great 
financial  interest  of  the  latter  company,  in  which  plaintiff  has  no  interest,  and 
to  the  disadvantage  of  the  former  company,  is  properly  dismissed  where  no 
fraud  is  shown« 

BILL  by  Alexander  Shaw  against  Henry  G.  Davis  and  others 
for  an  accounting  and  an  injunction.  From  a  decree  dis- 
solving the  temporary  injunction  and  dismissing  the  bill,  plaintiff 
appeals. 

Cha/rles  Ma/rshaUy  John  L.  Thomas^  and  W.  Irviiie  Croas^  for 
appellant,     TF.  Pinckney  Whyte^  Bernard  Carter^  and  FramJc 
Wood^  for  appellees. 

McSherry,  J.  We  have  given  most  patient  and  laborious 
study  to  the  voluminous  record  now  before  us,  as  well  as  to  the 
full  and  exhaustive  briefs  filed  by  the  distinguished  counsel  who 
so  ably  argued  the  cause ;  and,  after  mature  deliberation,  we  now 
proceed  to  state  as  concisely  as  possible  the  reasons  upon  which 
the  conclusions  we  have  reached  are  founded.  The  West  Vir- 
ginia Central  and  Pittsburg  Railway  Company  was  incorporated 
by  the  legislature  of  West  Virginia  with  an  authorized  capital 
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stock  of  60,000  shares  of  the  par  value  of  $100  per  share.  Of 
these  shares,  when  the  pending  bill  of  complaint  was  filed,  5,000 
were  held  in  trust  for  the  company's  treasury ;  7,200  were  owned 
by  the  appellant,  Alexander  Shaw ;  2,600  by  other  members  of 
his  family ;  30,194  by  Henry  G.  Davis,  Thomas  R.  Davis  and 
Stephen  B.  Elkins,  and  their  families ;  and  the  residue  by  Thomas 
F.  Bayard,  James  G.  Blaine,  William  Windom,  William  Keyser, 
and  quite  a  number  of  other  persons.  The  road  extends  from 
West  Yirginia  Junction,  near  Piedmont,  on  the  line  of  the  Balti- 
more and  Ohio  railroad,  in  a  southerly  direction  to  Davis,  in 
West  Yirginia,  a  distance  of  some  fifty-eight  miles.  The  com- 
pany owns  large  tracts  of  coal  and  timber  land,  and  is  chiefly  a 
coal  and  lumber  carrying  road.  Its  sole  outlet  was,  originally^ 
the  Baltimore  and  Ohio  railroad  at  West  Virginia  Junction. 
Not  long  after  it  began  operations,  it  encountered  serious  diffi- 
culties with  the  Baltimore  and  Ohio,  and,  as  described  by  Mr. 
William  Keyser,  it  soon  became  apparent  that  the  business  of 
the  West  Virginia  Central  was  largely  diminished,  and  that  it 
was  greatly  embarrassed  by  the  lack  of  harmonious  relations.  In 
fact,  the  West  Virginia  Central  property  became  almost  side- 
tracked by  the  lack  of  facilities,  the  want  of  a  cordial  under- 
standing, and  its  consequent  inability  to  make  contracts  which  it 
would  be  able  to  fulfill ;  and  at  last  the  necessity  was  forced  upon 
this  road  to  get  another  outlet,  or  accept  the  situation  of  being 
entirely  bottled  up.  As  a  result  of  this  condition,  the  Piedmont 
and  Ciunberland  Railway  Company  was  organized  and  incorpo- 
rated, with  a  capital  stock  of  13,000  shares,  for  the  construction 
of  a  road,  parallel  to  the  Baltimore  and  Ohio,  from  Piedmont 
to  Cumberland.  Of  the  capital  stock  Henry  G.  Davis,  H.  G. 
Davis  &  Bro.  and  Stephen  B.  Elkins  hold  7,295  shares,  the  Penn- 
sylvania Bailroad  Company  holds  4,000  shares,  and  the  residue  is 
held  in  smaller  lots  by  other  persons  —  Mr.  Shaw  owning  none  of 
it.  On  May  21,  1886,  a  tripartite  agreement  was  entered  into 
between  the  West  Virginia  Central,  the  Piedmont  and  Cumber- 
land and  the  Pennsylvania  Bailroad  Companies,  whereby  the  lat- 
ter agreed  to  set  apart  five  per  cent  of  its  receipts  from  traffic 
coming  to  its  road  from  the  West  Virginia  Central  and  going 
from  its  road  to  the  latter,  as  a  fund  to  guarantee  the  payment  of 
the  interest  on  the  bonds  of  the  Piedmont  and  Cumberland  road^ 
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^hich  were  to  be  issued  to  the  extent  of  $650,000,  that  the  money 
might  be  thereby  raised  for  the  construction  of  the  new  road. 
The  West  Virginia  Central  agreed  to  deliver  to  the  Piedmont  and 
Cumberland  all  traflSc  it  could  control,  and  the  Piedmont  and 
Cumberland  agreed  to  deliver  to  the  Pennsylvania  railroad  one- 
half  ot  all  traflSc  hauled  by  it  to  Cumberland ;  and  this  agreement 
was  ratified  by  the  stockholders  of  the  West  Virginia  Central,  at 
a  meeting  in  January,  1887,  by  a  vote  of  37,395  shares.  With 
the  money  raised  by  the  negotiations  of  these  bonds,  and  by  a 
call  of  a  small  installment  ol  the  stock  subscribed,  the  Piedmont 
and  Cumberland  railroad  was  built.  When  finished,  in  August, 
1887,  it  was  operated  by  the  West  Virginia  Central  under  a  verbal 
agreement  for  sixty  per  cent  of  the  gross  earnings.  Subsequently, 
and  as  will  be  stated  more  at  large  later  on,  the  stockholders  ot 
the  West  Virginia  Central  appointed  a  committee  to  consider, 
and  report  at  an  adjourned  meeting  to  be  held  on  March  15, 
1890,  a  permanent  lease  of  the  Piedmont  and  Cumberland  road. 
On  the  fourteenth  of  March  the  appellant,  Alexander  Shaw,  as  a 
minority  stockholder  of  the  West  Virginia  Central,  in  behalf  of 
himself  and  of  other  stocklioldei*s,  who  might  come  in  and  be 
made  parties,  filed  the  bill  of  complaint  wliich  inaugurated  the 
pending  litigation.  The  averments  of  the  bill  relate  to  two  dis- 
tinct and  disconnected  subjects.  From  paragraph  1  to  and  includ- 
ing paragraph  7  the  bill  is  confined  to  a  statement  of  transactions 
bet\veen  the  West  Virginia  Central  on  the  one  side,  and  Henry 
G.  Daids,  Thomas  B.  Davis  and  Stephen  B.  Elkins  on  the  other, 
and  these  are  introduced,  apparently,  for  the  purpose  of  showing 
the  mode  in  which  these  majority  stockholders  dealt  with  the 
company  in  matters  pertaining,  not  to  this  proceeding,  but  to 
something  totally  different.  The  remaming  paragraphs  of  the 
bill  have  reference  to  transactions  between  the  West  Virginia 
Central  and  the  Piedmont  and  Cumberland,  and  to  the  dealings 
of  Henry  G.  Davis,  Thomas  B.  Davis  and  Stephen  B.  Elkins, 
as  officers  and  directors  of  these  corporations,  with  the  cor- 
porations themselves,  and  they  may  be  briefly  stated  as  fol- 
lows: That  Messrs.  Davis  and  Elkins,  having  subscribed 
for  a  majority  of  the  stock  of  the  Piedmont  and  Cum- 
berland road,  gave  value  to  their  shares  by  the  following 
j)roce8s :   (1)  With  a  view  of  constructing  a  road  that  could  be 
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cheaply  bnilt,  they  selected  a  location  so  low  m  the  valley  as  to 
expose  the  road  to  heavy  and  destructive  damages  in  times  of 
floods  in  the  Potomac ;  that  the  road  was  in  other  respects  defec- 
tively constructed,  and  that  it  is  ruinously  expensive  to  operate  ; 
that  it  was  designedly  so  constructed,  with  a  view  of  having  it 
operated  by  the  West  Virginia  Central,  and  of  throwing  upon  the 
latter  company  the  heavy  cost  of  operating  it.  (2)  Before  the 
Piedmont  and  Cumberland  road  was  in  a  condition  for  the  trans- 
portation of  freight  or  passengers,  the  Messrs.  Davis  and  Elkins 
used  their  oflScial  power  in  the  West  Virginia  Central  to  make 
the  latter  company  complete  the  construction  of  the  Piedmont 
and  Cumberland  road,  and,  without  authority  from  the  stock- 
holders of  the  West  Virginia  Central,  they  —  the  Messrs.  Davis 
and  Elkins  —  as  officials  of  the  two  companies,  made  an  arrange- 
ment by  which  the  West  Virginia  Central  Company  began  the 
operation  of  the  Piedmont  and  Cumberland  road  in  its  incom- 
plete condition,  whereby  the  West  Virginia  Central  was  made  to 
pay  not  only  the  ordinary  cost  of  operation,  but  to  complete  the 
Piedmont  and  Cumberland  road,  and  to  put  upon  it  betterments 
and  improvements  for  the  benefit  of  themselves  as  the  principal 
stockholders  therein.  (3)  While  the  Piedmont  and  Cumberland 
road  was  still  a  most  precarious  property,  and  sure  to  entail 
immense  expense  in  its  operation,  the  Messrs.  Davis  and  Elkins 
determined,  at  the  annual  meeting  in  January,  1890,  to  risk  the 
attempt  to  make  the  stockholders  of  the  West  Virginia  Central 
ratify  a  permanent  lease  of  the  Piedmont  and  Cumberland  road, 
which  had  been  prepared  and  presented  to  the  meeting ;  and  that 
the  lease  was  most  disadvantageous  to  the  West  Virginia  Central, 
and  most  advantageous  to  the  Piedmont  and  Cumberland  Com- 
pany ;  and  that  the  rate  of  earnings  proposed  in  said  lease  as  a 
compensation  to  the  West  Virginia  Central  was  inadequate,  and 
would  be  a  fraud  on  the  stockholders  of  that  company.  (4) 
When  the  lease  was  proposed  to  the  stockholders,  the  plaintiff 
made  a  violent  protest  against  any  lease  being  executed  until  the 
accounts  between  the  two  companies  should  be  first  adjusted, 
without  which  adjustment  the  earning  capacity  of  the  Piedmont 
and  Cumberland  road,  the  expense  incident  to  maintaining  it,  or 
a  fair  rate  of  rental  could  not  be  ascertained ;  that  the  confused 
state  of  the  accounts   kept  by  the  West  Virginia  Central  ren- 
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ders  any  accurate  statement  impossible,  and  it  wonld  be  a 
fraud  on  the  stockholders  of  the  West  Virginia  Central  to 
have  any  lease  made  before  a  full  settlement  of  these  accounts 
between  the  two  companies;  that  Messrs.  Davb  and  Elkins 
consented  to  adjourn  the  stockholders'  meeting  until  March 
15,  1890,  and  that  it  is  their  design  at  that  meeting  to  use  the 
power  which  they  have  as  the  holders  of  the  majority  of  the  stock 
of  the  West  Virginia  Central  to  compel  the  ratification  and 
acceptance  of  the  lease,  which  they,  as  officers  of  the  West  Vir- 
ginia Central,  have  agreed  upon  with  themselves,  as  officers  of  the 
Piedmont  and  Cumberland  Company.  The  prayers  for  relief 
are  —  Firsts  for  a  discovery  of  the  ownership  of  the  stock  of  tlie 
Piedmont  and  Cumberland  railway ;  second^  for  a  discovery  of 
the  holdings  of  the  stock  of  the  Piedmont  and  Cumberland  Com- 
pany by  the  West  Virginia  Central  Company,  and  the  moneys 
spent  by  the  latter  company  on  the  road  of  the  first-named  com- 
pany ;  thirds  for  an  account  as  to  how  much  money  is  due  to  the 
West  Virginia  Central  by  the  Piedmont  and  Cumberland  Com- 
pany for  advances  made  by  the  West  Virginia  Central  on  any 
account,  and,  particularly,  on  account  of  the  completion  of  the 
Piedmont  and  Cumberland,  which  was  paid  by  the  West  Virginia 
Central  out  of  the  sixty  per  cent  operating  expenses  received 
under  the  verbal  lease,  and  which  ought  to  have  been  charged  to 
the  Piedmont  and  Cumberland  and  paid  out  of  the  forty  per 
cent  of  the  gross  earnings  received  by  it ;  and,  fourth^  for  an 
injunction  to  restrain  the  execution  of  the  proposed  lease,  or  any 
other  lease,  until  the  court  can  ascertain  what  would  be-  a  proper 
apportionment  of  the  earnings  between  the  leased  road  and  the 
operating  road,  and  what,  in  a  word,  ought  to  be  the  terms,  con- 
ditions and  covenants  of  such  a  lease.  An  injunction  as  prayed 
was  granted  on  March  14,  1890,  and  on  April  twenty -fourth  the 
defendants  answered,  denying  the  material  allegations  of  the  bill, 
and  moved  for  a  dissolution  of  the  injunction.  A  general  repli- 
cation was  filed,  and  a  large  mass  of  evidence,  covering  nearly 
1,000  printed  pages,  was  taken.  At  the  hearing  the  Circuit  Court 
of  Baltimore  city  on  March  23,  1893,  dissolved  the  injunction  and 
dismissed  the  bill.     From  that  decree  this  appeal  was  taken. 

It  will  be  observed  at  the  threshold  that  the  relief  prayed  for 
has  no  relation  whatever  to  the  first  seven  paragraphs  of  the  bill. 
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and  whether  the  averments  contained  therein  be  true  or  be  false 
is  purely  a  speculative  question  under  the  present  structure  of 
the  bill  of  complaint.  If  those  averments  had  been  conceded  by 
the  answer  to  be  true,  relating  as  they  do  exclusively  to  alleged 
transactions  between  Messrs.  Davis  and  Elkins  and  the  West  Vir- 
ginia Central  Company,  it  is  not  perceived  how  they  could  influence' 
or  affect,  one  way  or  the  other,  totally  different  transactions  in  no 
way  connected  with  or  dependent  on  them.  No  relief  is  sought  as 
to  anything  averred  in  these  seven  paragraphs.  The  case,  then, 
before  us  is  that  of  a  minority  stockholder  filing  a  bill  in 
his  own  behalf,  and  in  behalf  of  others  who  may  subsequently 
join  him,  to  restrain  by  injunction  the  rtiajority  stockholders 
of  one  railroad  company  from  leasing,  except  with  the  leave  , 
of  a  court  of  equity,  and  upon  the  terms  which  it  may  pre- 
scribe, the  road  of  another  railway  company,  in  which  latter 
company  the  majority  stockholders  are  the  same  persons  who  are 
the  majority  stockholders  in  the  proposed  lessee  company ;  and 
also  praying  for  an  account  between  the  two  companies  of  ante- 
cedent financial  transactions.  Naturally  the  inquiries  which  such 
a  case  suggests  at  the  very  outset  are :  Firsts  what  jurisdiction 
has  a  court  of  equity  to  control  the  internal  management  of  a 
corporation  at  the  instance  of  a  minority  stockholder?  and, 
secondly^  in  what  manner  does  the  circumstance  that  the  majority 
of  the  stock  is  held  by  the  same  persons  in  both  the  companies 
affect  the  question  of  jurisdiction?  And,^r«^,  it  may  be  stated, 
as  the  result  of  all  the  authorities,  that  whenever  any  action  of 
either  directors  or  stockholders  is  relied  on  in  a  suit  by  a  minority 
stockholder  for  the  purpose  of  invoking  the  interposition  of  a 
court  of  equity,  if  the  act  complained  of  be  neither  ultra  vires, 
fraudulent  nor  illegal,  the  court  will  refuse  its  intervention, 
because  powerless  to  grant  it,  and  will  leave  all  such  matters  to 
be  disposed  of  by  the  majority  of  4;he  stockholders  in  such  man- 
ner as  their  interests  may  dictate,  and  their  action  will  be  binding 
on  all,  whether  approved  of  by  the  minority  or  not.  "  In  this 
country,**  said  the  Jate  Mr.  Justice  Miller,  in  speaking  for  the 
Supreme  Court  of  the  United  States  in  flawes  v.  Oakland,  104 
TJ.  S.  450,  "  the  cases  outside  the  federal  courts  are  not  numer- 
OQS  and,  while  they  admit  the  right  of  a  stockholder  to  sue  in 
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cases  where  the  corporation  is  the  proper  party  to  bring  the  suit, 
they  limit  this  right  to  cases  where  the  directors  are  guilty  of  a 
fraud,  or  a  breach  of  trust,  or  are  proceeding  ultra  vires."  And 
so  in  MacDougall  v.  Gardiner,  1  Ch.  Div.  14,  James,  L.  J.,  said : 
"I  think  it  is  of  the  utmost  importance  in  all  these  companies 
that  the  rule,  which  is  well  known  in  this  court  as  the  rule  in 
Mozley  v.  Alston,  1  Phil.  Ch.  790,  and  Lord  v.  Miners  Co.,  2 
Phil.  Ch.  740,  and  Foss  v.  Harbottle,  2  Hare,  461,  should  be 
always  adhered  to ;  that  is  to  say,  that  nothing  connected  with 
internal  disputes  between  the  shareholders  is  to  be  made  the  sub- 
ject of  a  bill  by  some  one  shareholder  in  behalf  of  himself  and 
others,  unless  there  b^  something  illegal,  oppressive  or  fraudu- 
lent—  unless  there  is  something  ultra  vires  on  the  part  of  the 
company,  qua  company,  or  on  the  part  of  the  majority  of  the 
company,  so  that  they  are  not  fit  persons  to  determine  it ;  but 
that  every  litigation  must  be  in  the  name  of  the  company,  if 
the  company  really  desire  it.  Because  there  may  be  a  great 
many  wrongs  committed  in  a  company,  there  may  be  claims 
against  directors,  there  may  be  claims  against  officers,  there 
may  be  claims  against  debtors,  there  may  be  a  great  variety 
of  things  which  a  company  may  be  well  entitled  to  com- 
plain of,  but  which,  as  a  matter  of  good  sense,  they  do  not 
think  it  right  to  make  a  subject  of  litigation;  and  it  is  the 
company  as  a  company  which  will  make  anything  that  is  wrong 
to  the  company  the  subject  of  litigation,  or  whether  it  will  take 
steps  to  prevent  the  wrong  being  done.  *  *  *  Everything 
in  this  bill,  so  far  as  I  can  see,  if  it  is  a  wrong,  is  a  wrong  to  the 
company.  "Whether  it  ought  to  have  been  done,  or  ought  not  to  have 
been  done,  depends  on  whether  it  is  for  the  good  of  the  company 
it  should  have  been  done,  or  for  the  good  of  the  company  it 
should  not  have  been  done ;  and,  putting  aside  all  illegality  on  the 
part  of  the  majority,  it  is  for*  the  company  to  determine  whether 
it  is  for  the  good  of  the  company  that  the  things  should  be  done, 
or  should  not  be  done,  or  left  unnoticed."  In  the  same  case  Hel- 
lish, L.  J.,  after  observing  that  very  often,  in  companies,  things 
are  done  which  ought  not  to  be  done,  proceeds :  "  Now,  if  that 
gives  a  right  to  every  member  of  the  company  to  file  a  bill  to 
have  the  question  decided,  then,  if  there  happens  to  be  a  cantank- 
erous member,  or  one  member  who  loves  litigation,  everything  of 
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this  kind  will  be  litigated ;  whereas,  if  the  bill  mnst  be  filed  in 
the  name  of  the  company,  then,  unless  there  is  a  majority  who 
really  wish  for  litigation,  it  will  not  go  on.  In  my  opinion,  if 
the  thing  complained  of  is  a  thing  which,  in  substance,  the 
majority  are  entitled  to  do,  or  if  something  has  been  done  irregu- 
larly which  the  majority  of  the  company  are  entitled  to  do  regu- 
larly, or  if  something  has  been  done  illegally  which  the  majority 
has  the  right  to  do  legally,  there  can  be  no  use  in  having  litiga- 
tion about  it,  the  ultimate  end  of  which  is  only  that  a  meeting  has 
to  be  called,  and  then,  ultimately,  the  majority  gets  its  wishes. 
Is  it  not  better  that  the  rule  shall  be  adhered  to  that,  if  it  is  a 
thing  which  the  majority  are  the  masters  of,  the  majority,  in  sub- 
stance, shall  be  entitled  to  have  their  will  followed  ?  If  it  is  a 
thing  of  that  nature,  it  only  comes  to  this,  that  the  majority  are 
the  only  persons  who  can  complain  that  a  thing  which  they  are 
entitled  to  do  has  been  done  irregularly ;  and  this  is  what,  as  I 
understand,  was  decided  by  the  cases  of  Mozley  v.  Alston  and 
Foss  V.  Harbottle.  In  my  opinion  this  is  the  rule  to  be  main- 
tained."    See,  also.  Gray  v.  Lewis,  8  Ch.  App.  1050. 

Secondly.  The  fact  that  the  same  persons  hold  the  majority  of 
the  stock  in  both  companies  does  not,  of  itself,  enlarge  the  court's 
jurisdiction.  The  act  complained  of  furnishes  the  test  of  juris- 
diction, and  it  must  be  ultra  vires,  fraudulent  or  illegal.  Nothing 
short  of  this  will  suffice.  This  is  true  even  in  a  case  where 
directors,  and  not  stockholders,  do  the  act  complained  of.  Booth 
V.  Kobinson,  55  Md.  441.  And  for  stronger  and  more  obvious 
reasons  is  it  also  true  in  a  case  where  stockholders  themselves  act 
directly.  They  are  not  trustees  or  quasi  trustees  for  each  other. 
Even  a  director  is  not,  strictly  speaking,  a  trustee.  Spering's 
Appeal,  71  Penn.  St.  11 ;  Smith  v.  Anderson,  15  Ch.  Div.  247. 
In  Pender  v.  Lushington,  6  Ch.  Div.  70,  Jessel,  M.  R.,  in  speak- 
ing of  the  rights  of  a  stockholder,  said :  "  I  cannot  deprive  him 
of  liis  property,  though  he  may  not  make  use  of  the  property  in 
the  way  I  approve.  This  is  really  the  question,  because,  if  these 
stockholders  have  a  right  of  property,  then  I  think  all  the  argu- 
ments which  have  been  addressed  to  me  as  to  the  motives  which 
induced  them  to  exercise  it,  are  entirely  beside  the  question." 
Then,  after  referring  to  a  decision  by  Mellish,  the  master  of  the 
rolls  proceeded :  "  In  other  words,  he  (Mellish,  J.)  admits  a  man 
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may  be  actuated,  in  giving  his  vote  as  stockholder,  by  interests 
adverse  to  the  interests  of  the  company  as  a  whole.  He  may 
think  it  was  for  his  particular  interest  that  a  certain  coarse  may 
be  taken  which  may  be,  in  the  opinion  of  others,  adverse  to  the 
interests  of  the  company  as  a  whole ;  but  he  cannot  be  restrained 
from  giving  his  vote  in  what  way  he  pleases,  because  he  is  influ- 
enced by  that  motive.  There  is,  if  I  may  so  say,  no  obligation 
on  a  shareholder  of  a  company  to  give  his  vote  merely  with  a 
view  to  what  other  persons  may  consider  the  interests  of  the  com- 
pany at  large.  He  has  a  right,  if  he  thinks  fit,  to  give  his  vote 
from  motives  or  promptings  of  what  he  considers  his  own  indi- 
vidual interests.  This  being  so,  the  arguments  which  have  been 
addressed  to  me,  as  to  whether  or  not  the  votes  which  were  given 
would  bring  about  the  ruin  of  the  company,  or  whether  or  not 
the  motive  was  an  improper  one  which  induced  these  gentlemen 
to  give  their  votes,  or  whether  or  not  their  conduct  shows  a  want 
of  appreciation  of  the  principles  on  which  this  company  was 
founded,  appear  to  me  to  be  wholly  immaterial."  And,  in  Man- 
hattan El.  R.  Co.'s  Case,  11  Daly,  516,  the  court  says :  "  It  is 
argued  that,  if  common  directors  are  disqualified  from  acting,  so 
are  common  stockholders  incapable  to  ratify  agreements  between 
their  companies,  and  that  the  holder  of  one  share  of  stock  in  each 
company  could  prevent  any  action  at  a  stockholders'  meeting  relat- 
ing to  the  two  companies,  no  matter  how  advisable  that  action 
might  seem  to  the  holder  of  every  other  share.  I  do  not  say  that 
the  disqualification  extends  to  a  shareholder.  I  see  no  reason  why 
it  should.  The  disqualification  rests  entirely  on  the  fiduciary 
relation.  A  shareholder  is  trustee  for  nobody.  He  has  only  his 
own  interests  to  look  after  as  such  stockholder.  Closely  con- 
nected, undoubtedly,  he  is  in  practice  with  every  other  stock- 
holder, but  he  holds  no  such  fiduciary  relation  to  the  corporation 
as  stockholder  as  he  holds  as  director."  Beach  Corp.  chap.  13, 
§247. 

Accepting  these  propositions  as  the  fixed  and  settled  law,  it 
remains  now  to  inquire  whether  the  proof  sustains  the  allegations 
of  the  bill,  and  brings  the  case  within  the  legal  principles  to  which 
reference  has  just  been  made.  If  the  Messrs.  Davis  and  Mr. 
Elkins  selected,  as  alleged,  an  improper  location  for  the  Piedmont 
and  Cumberland  road,  and  improperly  constructed  that  road,  so 
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that  it  would  be  ruinons  to  operate  it^  and  if  they  did  this  with  a 
view  of  throwing  the  heavy  cost  of  operating  it  on  the  West 
Virginia  Central,  it  is  diflScult  to  assign  a  reason  for  such  singular 
conduct.  On  its  face  the  allegation  is,  to  say  the  least,  improba- 
ble. Those  gentlemen  owned  over  30,000  shares  of  the  55,000 
issued  shares  of  the  West  Virginia  Central  Company,  while  they 
owned  but  7,295  shares  of  the  Piedmont  and  Cumberland  road ; 
and  that  they  would  purposely  and  designedly  wreck  their  larger 
and  more  valuable  holdings  in  the  West  Virginia  Central  merely 
for  the  purpose  of  realizing  an  income  from  a  smaller  and  depend- 
ent road,  in  which  their  aggregate  shares  were  not  one-fourth  of 
the  amount  owned  by  them  in  the  main  enterprise,  is  quite 
incomprehensible.  Certainly,  no  motive  for  such  a  strange  course 
has  been  shown.  But,  apart  from  the  improbable  character  of 
the  allegation,  it  is  not  supported  by  the  evidence.  The  Pied- 
mont and  Cumberland  road  was  located  by  an  experienced  and 
competent  engineer,  who  was  the  chief  assistant  of  the  late  J.  "N. 
Du  Barry,  at  that  time  second  vice-president  of  the  Pennsylvania 
Railroad  Company.  He  made  a  careful  examination  of  the  route 
of  the  proposed  road,  and  selected,  according  to  his  testimony, 
the  most  suitable  location  that  was  available.  He  submitted  his 
surveys  and  profiles  to  the  engineering  department  of  the  Penn- 
sylvania Railroad  Company,  and  even  laid  them  before  Mr. 
George  B.  Roberts,  the  president  of  that  company,  and  an  engi- 
neer of  high  reputation,  and  they  were  fully  approved  by  both. 
He  testified  that  the  grades  were  arranged  as  high  as  was  deemed 
necessary  to  keep  beyond  the  reach  of  extreme  high  water,  and 
that,  taking  into  consideration  its  location,  alignments,  its  grades, 
and  the  mode  in  which  it  was  built,  tl^e  road,  for  economical 
operation,  was  equal  to  that  of  the  Baltimore  and  Ohio.  Besides 
this,  it  was  proved  by  Mr.  Charles  H.  Latrobe,  an  accomplished 
engineer  in  no  way  connected  with  or  interested  in  this  litigation, 
that  he  had  made  an  examination  of  the  Piedlnont  and  Cumber- 
land road,  that  its  general  alignment  was  good,  that  it  had  a  very 
considerable  proportion  of  long  tangents,  and  not  more  than  the 
usual  amount  of  curvature,  which  might  be  reduced  at  very 
moderate  expense,  and  that  it  was  superior  in  this  respect  to 
the  West  Virginia  Central,  because  rectifications  of  the  line  could 
be  more  readily  made.     As  opposed  to  this,  the  record  contains 
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the  testimony  of  Mr.  Wrenshaw,  also  an  engiiieer)  criticising  the 
location  and  construction  of  the  road.  Though  there  is  this 
difference  of  opinion  between  these  engineers,  and  though,  too,  a 
freshet  did  some  small  amount  of  injury  to  the  road  in  1888,  and 
an  unprecedented  flood  in  1889  caused  considerable  damage  to  it, 
that  might  not  have  happened  had  the  road  been  built  higher 
above  the  Potomac  river,  still,  we  are  not  authorized  to  decide 
whether,  in  point  of  fact,  the  best  location  was  selected  that  might 
have  been  selected,  but  only  to  determine  from  the  evidence 
whether  the  location,  as  made,  was  made  in  good  faith,  or,  on  the 
contrary,  with  the  fraudulent  design  imputed  in  the  bill.  We  not 
only  see  nothing  in  the  record  to  support  this  allegation  of  fraud, 
but,  on  the  other  hand,  we  are  quite  fully  satisfied,  after  carefully 
considering  the  evidence,  that  the  Piedmont  and  Cumberland 
railway  was  projected,  located  and  constructed  in  entire  good 
faith,  with  a  view  of  furnishing  a  necessary  outlet  for  the  traffic 
of  the  West  Virginia  Central  road,  whereby  the  property  of  the 
latter  company  would  be  made  valuable  to  its  owners. 

Now,  as  to  the  charge  that,  before  the  Piedmont  and  Cumber- 
land road  was  in  a  tit  condition  for  the  transportation  of  freight 
and  passengers,  Messrs.  Davis  and  Elkins  used  their  powers  as 
officers  of  the  West  Virginia  Central  to  make  that  company 
complete  the  Piedmont  and  Cumberland,  and  that,  without 
authority  from  the  stockholders,  but  by  virtue  of  their  control 
over  the  West  Virginia  Central  as  majority  stockholders,  and  in 
their  capacity  as  officers  of  the  two  companies,  they  made  an 
agreement  under  which  the  West  Virginia  Central  undertook  to 
operate  the  Piedmont  and  Cumberland  upon  such  terms  as  would 
benefit  themselves  as  stockholders  of  the  Piedmont  and  Cumber- 
land,  and  would  permanently  better  and  improve  the  latter  road, 
to  the  detriment  of  the  stockholders  of  the  former  road.  There 
is  no  foundation  in  the  evidence  to  support  this  accusation.  The 
West  Virginia  Central  began  to  operate  the  Piedmont  and  Cum- 
berland in  August,  1887  ;  and  while  the  road  was  then,  as  is  neces- 
sarily the  case,  to  a  greater  or  less  extent,  with  all  newly-built  rail- 
roads, less  complete  than  it  was  made  afterwards,  yet,  so  far  from 
its  being  unfit  for  the  transportation  of  freight,  it  is  in  testimony 
by  the  superintendent  that  from  that  day  up  to  the  time  he  was 
examined  as  a  witness  there  never  had  been  a  car  derailed,  or,  an 
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he  states  it,  there  never  had  been  a  wheel  off  the  track.  He  far- 
ther testified  that  the  road  was  well  ballasted  with  stone,  except 
in  a  few  bottoms,  where  sand  ballast  was  used,  and  that,  when 
turned  over  to  the  West  Virginia  Central  to  be  operated,  it  was 
superior  to  the  condition  of  the  Parkersburg  branch  of  the  Bal- 
timore and  Ohio  when  it  was  turned  over  to  the  latter  company. 
Going  no  farther  back  than  January,  1887,  we  find  that  Mr. 
Davis  and  the  directors,  among  whom  was  the  plaintiff,  Mr.  Shaw, 
stated,  in  the  annual  report  to  the  stockholders  of  the  West  Vir- 
ginia Central  Company,  that  it  would  probably  be  found  to  the 
interest  of  the  West  Virginia  Central  to  operate  the  Piedmont 
and  Cumberland  road,  which  was  not  then  completed ;  and  accord- 
ingly, at  the  meeting  of  the  new  board  of  directors,  convened 
the  next  month,  a  resolution  was  adopted  conferring  upon  the 
president,  Mr.  Henry  G.  Davis,  full  authority,  with  the  advice 
and  assistance  of  the  company's  counsel,  the  Hon.  William 
Pinkney  Whyte,  to  make  such  an  agreement  for  the  operation  of 
the  Piedmont  and  Cumberland  road  by  the  West  Virginia  Cen- 
tral, as  he  might  deem  best  in  the  interest  of  the  West  Virginia 
Central,  and  directing  him  to  report  the  result  to  the  next  stock- 
holders' meeting.  In  January,  1888,  Mr.  Davis  reported  to  the 
stockholders  of  the  West  Virginia  Central,  at  their  annual  meet- 
ing, that  no  permanent  arrangement  had  been  made  for  the  leas© 
of  the  Piedmont  and  Cumberland  road,  but  that  the  latter  road 
was  then  being  operated  by  the  West  Virginia  Central  for  sixty 
per  cent  of  the  gross  earnings  of  the  new  road.  And  this  statement 
was  repeated  in  the  annual  report  made  to  the  stockholders  of  the 
West  Virginia  Central  in  January,  1889.  These  reports  of  1887, 
1888  and  1889  were  all  unanimously  adopted  and  approved  by 
the  stockholders  of  the  West  Virginia  Central.  This  temporary 
arrangement,  under  which  the  West  Virginia  Central  operated 
the  Piedmont  and  Cumberland  road  up  to  the  time  of  the  filing 
of  the  bill,  was,  therefore,  not  made  merely  by  the  officers  of  the 
two  companies,  but  its  terms  were  known  to,  and  fully  and 
explicitly  ratified  and  approved  by,  all  the  stockholders  of  the 
West  Virginia  Central  who  were  present  or  represented  at  the 
annual  meetings  of  1887,  1888  and  1889,  without  dissent.  At 
the  annual  fneeting  of  the  stockholders  of  the  same  company  in 
1890,  where  54,268  shares  out  of  the  55,000  issued  shares  were 
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represented  in  person  or  by  proxy,  a  resolution  was  offered  by 
one  of  the  stockholders  proposing  to  lease  the  Piedmont  and 
Camberland  road,  the  lessee  to  pay  all  the  costs  and  expenses  of 
operating  the  road  and  to  receive  sixty  per  cent  of  the  gross  reve- 
nues, and  accompanying  the  resolution  was  a  draft  of  the  pro- 
posed lease.  A  substitute  was  moved  to  the  effect  that  the  pro- 
posed lease  be  referred  to  the  board  of  directors  for  examination, 
with  a  view  that  it  might  be  determined  whether  its  provisions 
would  "promote  and  protect  the  interests  of  the  company." 
Thereupon  Governor  Whyte  proposed  the  following  amendment, 
which  was  adopted  without  any  dissenting  vote,  so  far  as  the  min- 
utes disclose,  though  Mr.  Shaw  was  present  in  person,  viz.: 
"  Resolved,  That  the  lease  proposed  be  referred  to  a  committee 
of  three  stockholders,  to  report  as  to  the  propriety  of  its  accept- 
ance, to  an  adjourned  meeting  of  the  stockholders,  and  when  this 
meeting  adjourns,  it  shall  be  adjourned  to  the  15th  day  of  March, 
1890,  kt  twelve  m.,  at  this  place,  when  this  subject  shall  be 
considered."  On  the  fifteenth  of  March,  when  the  meeting 
of  stockholders  reconvened,  the  committee  appointed  under 
Governor  Whyte's  resolution  reported  the  form  of  a  lease 
which  they  had  prepared,  varying  somewhat  the  terms  of  the 
one  proposed  at  the  meeting  in  January,  and  recommended 
that  the  percentage  of  gross  earnings  to  be  paid  to  the  West 
Virginia  Central  by  the  Piedmont  and  Cumberland  should 
be  sixty-three  per  cent  instead  of  sixty  per  cent ;  but  no  action 
was  taken  by  the  stockholders,  because  the  injunction  applied  for 
and  issued  the  day  previous  was  served  before  the  meeting 
assembled.  These  facts  demonstrably  show  the  errors  of  the 
averment  which  charged  that  the  Messrs.  Davis  and  Elkins 
designed  to  use  the  power  which  they  held  as  owners  of  a  major- 
ity of  the  "West  Yirginia  Central's  stock  to  compel  the  ratification 
and  acceptance  of  a  lease  which  they,  as  ofiicers  of  the  West 
Yirginia  Central,  had  agreed  on  with  themselves,  as  officers  of 
the  Piedmont  and  Cumberland  road. 

We  come  now  to  the  averment  that  large  sums  of  money, 
expended  on  account  of  construction  of  the  Piedmont  and  Cum- 
berland road  after  August  1,  1887,  were  improperly  charged  to 
the  West  Virginia  Central,  and  improperly  paid  by  it  out  of  the 
sixty  per  cent  of  gross  earnings  received  by  it  for  operating  the 


Shaw  v.  Davis.  1S7 

Piedmont  and  Cumberland  road,  while  they  should  have  been 
charged  to  the  Piedmont  and  Cumberland,  and  should  have  been 
paid  out  of  its  forty  per  cent  of  those  earnings.  The  total  aggre- 
gate of  these  alleged  erroneous  charges,  as  calcuiated  by  Maj. 
Buckley,  an  expert  accoantant  produced  by  the  plaintiff,  is  the 
sam  of  $32,248,  and,  without  pausing  to  examine  the  lengthy 
statement  item  by  item,  we  will  assume  that  the  aggregate 
amount  was  improvidently  charged  to  the  West  Virginia  Central, 
and  that  upon  a  strictly  technical  system  of  accounting  the  whole 
of  this  should  have  been  paid  by  the  Piedmont  and  Cumberland 
Company ;  but  still  the  material  question  recurs,  was  the  charge 
of  this  sum  to  the  West  Virginia  Central,  as  made,  made  merely 
in  error,  or  in  bad  faith,  or  fraudulently  ?  If  made  in  good  faith, 
though  inaccurately  made,  a  court  of  equity  has  no  jurisdiction, 
at  the  suit  of  a  stockholder,  to  readjust  the  account.  Under  such 
conditions,  the  company  injuriously  affected  must  itself  seek  the 
appropriate  redress.  Courts  cannot  intervene,  in  the  absence  of 
fraud  or  illegality,  or  where  the  act  is  not  ultra  vires,  to  control, 
manage  or  regalate  corporate  business.  The  question  of  ultra 
vires  has  nothing  to  do  with  this  branch  of  the  case.  The  leasing 
of  the  one  road  by  the  other  was  perfectly  lawful,  and  a  mere  dis- 
pute as  to  the  method  of  keeping  certain  of  the  accounts  between 
them  could  not  raise  an  issue  of  ultra  vires,  especially  when  there 
is  no  unvarying,  fixed  or  unbending  system  controlling  the  classi- 
fication of  items  in  such  an  account  as  this.  But  the  evidence 
fiignally  fails  to  show  any  fraud  whatever  in  this  transaction.  It 
is  often  a  debatable  matter  whether  particular  items  ought  to  be 
charged  to  operating  expenses  or  to  construction  account.  Differ- 
ent accountants  may  honestly  disagree  as  to  which  of  the  two 
accounts  a  given  item  should  be  charged.  Necessarily,  then, 
some  oflScer  of  the  lessee  company  must,  in  the  first  instance, 
decide  the  question.  If  he  decides  wrongly,  it  does  not  follow 
that  he  has  decided  wrongfully  or  fraudulently.  This  is  made 
perfectly  clear  by  Mr.  Keyser  in  his  intelligent  testimony,  from 
which  we  now  quote  briefly :  "  Taking  the  two  accounts  together 
and  looking  at  them  from  all  the  light  that  I  can  get,  I  should 
«ay  the  president  of  the  West  Virginia  Central  and  Pittsburg 
Eailway  Company  had  dealt  liberally  by  the  Piedmont  and  Cum- 
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berland  road  in  his  method  of  charging  these  aocounts.  If  the 
system  of  an  accountant  was  to  be  adopted,  and  every  item  charged 
upon  the  strict  basis  of  a  construction  account,  I  think  the  carry- 
ing out  of  that  principle  would  eliminate  a  large  amount  of  these 
charges  against  the  Piedmont  and  Cumberland  road  growing  out 
of  the  flood.  In  other  words,  I  cannot  see  how  the  president 
could  be  tied  down  to  any  strictly-defined  method  of  accounting 
that  would  enable  him  to  accept,  on  the  one  side,  Mr.  Bulkley's 
accounts,  and,  on  the  other  side,  justify  him  in  his  method  of 
charging  the  Piedmont  and  Cumberland  road  with  these  large 
items  of  practical  repairs  —  because  that  is  what  they  were  — 
growing  out  of  an  unusual  and  disastrous  flood.  *  *  *  J 
think  the  discretion  in  a  case  of  this  kind  should  be  placed  in  the 
hands  of  the  president,  in  the  absence  of  anything  which  binds  it 
down  by  any  definite  rule,  as  adopted  by  the  two  companies. 
*  *  *  I  think,  in  this  case,  and  I  speak  now  as  a  stockholder  in 
the  West  Virginia  Central  road,  that,  looking  at  these  accounts,  and 
looking  at  the  lease  as  I  did  when  I  was  on  the  committee,  and 
in  the  absence  of  anything  in  the  way  of  a  definite,  clear  provision 
for  this  business  between  the  two  companies,  that  the  matter  of 
stating  the  accounts  has  been  a  fair  one  on  the  part  of  the  presi- 
dent, and  if  I  were  to  criticise  it  at  all  I  should  say  he  leaned 
against  the  interests  of  the  Piedmont  and  Cumberland  railroad 
in  charging  ratter  too  much."  But  there  is  still  another  view  of 
the  subject.  While  Presideut  Davis  charged  up  this  sum  of 
$32,248  to  the  West  Virginia  Central,  he  charged  to  the  Pied- 
mont and  Cumberland  a  much  larger  sum  for  other  and  different 
expenses,  which  ought  to  have  been  paid  by  the  West  Virginia 
Central,  and,  therefore,  whatever  error  he  made  in  tlie  first 
instance  was  more  than  counterbalanced  by  the  subsequent  error 
against  the  Piedmont  and  Cumberland  road.  There  is  one  other 
account  alluded  to,  which  may  be  disposed  of  in  a  very  few  words. 
There  is  an  allegation  that  there  is  money  due  by  the  Piedmont 
and  Cumberland  for  advances  made  to  it  by  the  West  Virginia 
Central  for  original  construction,  and  growing  out  of  other  deal- 
ings since.  The  evidence,  however,  shows  that  it  is  the  West 
Virginia  Central  which  is  indebted  to  the  Piedmont  and 
Omnberland. 

What  we  have  said  in  considering  the  subjects  just  discussed 
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applies  equally  to  so  much  of  the  prayer  of  the  bill  as  relates  to 
the  relief  sought  by  way  of  account ;  and,  without  repetition,  we 
need  only  add  that  the  plaintiff  has  failed  to  support  by  evidence 
the  averments  upon  which  the  jurisdiction  to  grant  that  particU"* 
lar  relief  depends.     There  is  no  pretense  that  the  two  companies 
had  not  tlie  necessary  powers,  under  their  charters  and  under  the 
laws,  to  enter  into  the  business  relations  out  of  which  tLese  cues- 
tions  of  account  arose.     The  transactions  themselves  were  not 
illegal,  and,  however  erroneous  the  accounts  may  be  conceded  to 
be,   when    considered  from    the  standpoint  of    a  professional 
accountant,  there  has  been  literally  nothing  adduced  to  show  that 
the  alleged  errors  were  fraudulently  or  designedly  committed, 
with  a  view  of  benefiting  the  stockholders  of  the  Piedmont  and 
Cumberland  Company  at  the  expense  of  the  stockholders  of  the 
West  Virginia  Central  Company.     Nor  does  the  making  of  a 
lease  by  the  Piedmont  and  Cumberland  road  to  the  West  Virginia 
Central  Company  necessarily  depend  upon  the  state  of  antecedent 
accounts  between  the  two  companies.    Whatever  unadjusted  or 
erroneously  adjusted  accounts  there  may  be  can  as  readily  be  bal- 
anced and  settled  after,  as  before,  a  lease  has  been  executed.    And 
if  the  proposed  lease  be  not  ultra  vires  or  unlawful  or  fraudulent, 
no  court,  at  the  instance  of  a  minority  stockholder,  or  at  the 
instance  of  any  one  else,  has  the  power  or  the  right  to  restrain 
the  majority  from  dealing  with  the  property  as  they  may  deem 
most  advantageous  to  their  own  interests.     Any  other  doctrine 
would  put  it  in  the  power  of  a  single  stockholder,  owning  but 
one  share  out  of  many  hundreds,  to  transfer  the  entire  manage- 
ment of  a  corporation  to  a  court  of  equity,  and  would  effectually 
destroy  the  right  of  the  owners  of  the  property  to  lawfully  con- 
trol it  themselves.     It  would  make  a  court  of  equity  practically 
the  guardian,  so  to  speak,  of  such  a  corporation,  and  would  sub- 
stitute the  chancellor's  belief  as  to  what  contracts  a  corporation 
ought,  as  a  matter  of  expediency,  or  policy,  or  business  venture^ 
to  make,  instead  of  allowing  such  questions  to  be  settled  by  the 
persons  benficially  interested  in  the  property.     No  such  arbitrary 
or  dangerous  power  has  ever  been  claimed  by  any  court,  and,  if 
laid  claim  to,  it  would  never  be  tolerated  in  a  free  government. 
The  injunction  granted  on  March  14, 1890,  prohibited  the  making 
of  a  lease  upon  the  terms  of  sixty  per  cent  of  the  gross  earnings, 
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or  any  other  lease,  until  the  further  order  of  the  court.  Apart 
from  all  questions  of  ultra  vires,  illegality  and  fraud,  this 
power,  thus  assumed,  undertook  to  reserve  to  the  court  the 
authority  to  prescribe  the  terms  of  any  lease,  because  it  pro- 
hibited the  making  of  any  lease  without  the  court's  leave.  When 
the  terms  are  not  agreed  to,  the  conditions  not  named,  and  the 
covenants  not  formulated,  what  authority  exists  in  the  chancellor 
to  assume  in  advance  that  an  act  ultra  vires,  or  that  fraud  or  ille- 
gality will  be  attempted  ?  In  the  case  at  bar  the  lease  which  was 
actually  prepared  under  the  circumstances  we  have  already  stated 
at  large  —  which  are  a  flat  negation  of  any  fraud  or  secrecy — 
made  no  provision  for  ^  sixty  per  cent,  but  for  a  sixty-three  per 
cent,  proportion  of  the  gross  earnings,  and  there  is  nothing  to 
Hhow,  even  if  we  had  the  right  to  go  into  an  examination  of  the 
subject,  that  such  a  proportion  of  the  gross  earnings  would  be  an 
unfair  or  inadequate  rental.  As  the  court  had  no  power  to  decree 
a  lease,  so  it  had  no  power  to  prescribe  the  terms  of  one.  It 
could  prohibit  the  doing  of  an  act  ultra  vires,  illegal  or  fraudu- 
lent. Beyond  that  it  could  not  go.  As  no  such  act  was  before 
it,  it  did  right  in  dissolving  the  injunction  and  in  dismissing  the 
bill.  For  the  reasons  we  have  given  we  will  aflirm  the  decree 
appealed  from.     Decree  affirmed,  with  costs  above  and  below.* 

Corporations  —  when  the  minority  of  stockholders  may  have  relief 
against  the  acts  or  management  of  the  majority.—  Individual  stock- 
holders cannot  question,  in  judicial  proceedings,  the  corporate  acts  of  directors, 
if  the  same  are  within  the  powers  of  the  corporation,  and  in  furtherance  of  its 
purposes,  are  not  unlawful  or  against  good  morals,  and  are  done  in  good  faith, 
and  in  the  exercise  of  an  honest  judgment.  Questions  of  policy  of  manage- 
ment, of  expediency  of  contracts  or  action,  of  adequacy  of  consideration  not 
grossly  disproportionate,  of  lawful  appropriation  of  corporate  funds  to 
advance  corporate  interests  —  are  left  solely  to  the  honest  decision  of  the 
directors,  if  their  powers  are  without  limitation,  and  free  from  restraint. 
Ellerman  v.  Chicago  Junction  Railways  &  Union  Stock-yards  Co. ,  49  N.  J. 
Eq.  217 ;  23  Atl.  Rep.  287.  See,  also.  Willoughby  v.  Same,  50  N.  J.  Eq.  656; 
25  Atl.  Rep.  277. 

Where  a  majority  of  the  stockholders  have  combined  to  so  manage  the  busi- 
ness of  the  corporation  as  to  divert  all  the  profits  of  the  enterprise  from  their 
legitimate  destination,  and  to  appropriate  them  to  their  own  use  and  have  in 
part  executed  their  plan,  and  the  circumstances  render  any  change  in  the  per- 
sonnel of  the  management  impracticable,  a  proper  case  has  arisen  for  the 

*  Reported  in  28  Atl.  Rep.  619. 
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Intervention  of  the  court  to  make  a  division  of  the  assets.  Fowgeroj  ▼. 
Cord,  50  N.  J.  Eq.  185  ;  24  Atl.  Rep.  499.  See,  to  the  same  effect,  Miner  v. 
Belle  Isle  Ice  Co.,  6  Am.  R  R.  &  Corp.  Rep.  660. 

The  secretary  and  one  of  the  stockholders  of  a  corporation  whose  husiness 
was  unprofitable  secretly  agreed  to  purchase  all  the  stock  and  the  property  of 
the  corporation.  Accordingly,  they  purchased,  in  the  names  of  third  parties, 
ail  the  stock,  except  that  of  complainant,  who  held  a  little  more  than  one- 
third  of  the  stock.  A  resolution  was  passed,  against  complainant's  vote, 
authorizing  the  president  and  secretary  to  sell  all  the  corporate  property, 
which  they  accordingly  sold  to  a  nominal  purchaser  for  the  benefit  of  the  sec- 
retary and  said  stockholder.  Held,  that  said  sale  might  be  set  aside  as  in 
fraud  of  complainant's  rights.  Chicago  Hansom  Cab  Co.  v.  Yerkes,  141  111. 
820 ;  30  N.  E.  Rep.  667.  It  being  shown  that  the  directors  were  under  the 
control  of  the  said  stockholder,  complainant  had  a  right  to  bring  suit  in  his 
own  name  to  set  aside  such  sale  without  first  demanding  that  the  corporation 
bring  such  suit.    Ibid. 

A  complaint  which  alleges  that  plaintiffs  and  defendants  are  stockholders 
in  a  corporation ;  that  the  directors  are  the  "implements  and  representatives  " 
of  defendants,  who  own  a  majority  of  the  stock ;  and  that  the  directors  con- 
Teyed  to  defendants  land  of  the  corporation  at  one- tenth  of  its  real  value,  in 
fraud  of  the  other  stockholders  —  states  facts  constituting  actual  fraud,  and  la 
sufficient  on  demurrer.    Woodroof  v.  Howes,  88  Cal.  184 ;  26  Pac.  Rep.  111. 
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(Court  of  Appeals  of  New  York,  January  16,  1894.) 

1.  Banks  ai7d  banking.  Liability  as  to  fraudulent  checks  drawn 
BY  CASHIER.  A  bank  is  bound  by  the  act  of  its  cashier  in  drawing  checks  in 
its  name,  though  with  the  intent  of  embezzling  the  proceeds,  and  payment 
of  the  checks  by  the  drawee  is  binding  on  the  bank. 

2.  Effect  of  fraudulent  checks  hade  to  order  of  fictitious  person 
AND  INDORSED.  Checks  drawn  by  the  cashier  of  a  bank,  payable  to  fictitious 
persons,  whose  names  he  indorses  thereon,  are  in  effect  payable  to  bearer,  and 
payment  of  such  checks  by  the  drawee  is  binding  on  the  bank,  as,  in  trans- 
mitting them  made  and  indorsed,  the  bank  is  so  far  concluded  by  his  acts  as 
to  be  estopped  from  denying  their  validity. 

4.  Checks  to  the  order  of  a  real  person  but  not  intended  for 
delivery  to  such  person  are  in  effect  payable  to  a  fictitious  person. 
The  fact  that  the  payees  in  the  checks,  whose  names  were  indorsed  thereon  by 
the  cashier,  were  customers  of  the  bank,  does  not  vary  the  rule  applicable  to 
fictitious  payees,  where  the  cashier  did  not  intend  to  deliver  the  paper  to  the 
customers,  as  the  fictitiousness  of  the  maker's  direction  to  pay  does  not  depend 
upon  the  identification  of  the  name  of  the  payee  with  some  existent  person, 
but  upon  the  intention  underlying  the  act  of  the  maker  in  inserting  the  name. 
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ACTION  by  John  E.  Phillips,  as  receiver  of  the  National 
Bank  of  Sumter,  S.  C,  against  the  Mercantile  National 
Bank  of  the  city  of  New  York.  From  a  judgment  of  the  Gen- 
eral Term  (22  N.  Y.  Supp.  254)  affirming  a  judgment  at  Circuit 
dismissing  the  complaint,  plaintiff  appeals. 

Wingate  <&  Cullen  {Geo,  W.  Wingate,  of  counsel),  for  appel- 
lant. Ohas,  A.  Davison  {John  M.  BowerSj  of  counsel),  for 
respondent. 

Gray,  J.  The  plaintiff  is  the  receiver  of  the  National  Bank 
of  Sumter,  in  South  Carolina,  and  through  this  action  seeks  to 
recover  a  balance  alleged  to  be  due  on  a  deposit  account  with  the 
defendant  bank.  The  question  presented  by  the  record  is  whether 
certain  twelve  checks,  drawn  by  the  cashier  of  the  Sumter  bank, 
which  were  paid  by  the  defendant  bank,  could  properly  be 
debited  in  account  to  the  Sumter  bank.  Bartlett,  its  cashier, 
had  drawn  them  upon  the  defendant  for  various  amounts,  some 
to  the  order  of  A.  S.  Brown  and  some  to  the  order  of  C.  E. 
Stubbs.  In  the  check  book  he  would  enter  sometimes  the 
real  amount  of  the  checks,  and  sometimes  an  amount  much 
less  than  the  checks  actually  were  drawn  for.  The  names  of 
these  payees  were  those  of  persons  who  actually  resided  in  Sum- 
ter, and  were  dealers  with  the  bank,  but  they  knew  nothing  of 
these  checks,  and  had  no  connection  whatever  with  the  transactions 
of  the  cashier  in  issuing  these  checks.  Bartlett,  after  having  drawn 
the  checks,  indorsed  them  in  the  name  of  the  payee,  making  them 
payable  to  the  order  of  some  firm  of  stock  brokers  in  New  York, 
who  collected  them  from  tlic  defendant.  By  subsequent  manipu- 
lations of  the  books  in  his  bank,  Bartlett  was  able  to  prevent  a 
discovery  of  his  dishonest  acts  until  after  he  had  absconded,  and 
the  insolvency  of  the  bank  was  disclosed.  The  learned  trial 
judge,  in  dismissing  the  complaint,  discussed  the  question  of  what 
the  act  of  the  cashier  of  the  Sumter  bank  amounted  to  in  law. 
In  his  judgment,  the  cashier's  indorsement  of  the  checks  in  the 
name  of  the  payee  which  he  had  written  in  the  body  of  the  check 
was  not,  in  a  legal  sense,  forgery.  He  said  that  act  did  not 
defraud  tlie  persons  whose  names  were  ii«ed  as  payees,  nor  the 
bank  of  New  York,  nor  his  own  bank,  buc  that  the  fraud  con- 
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eisted  in  th^  unlawful  drawing  of  the  check  for  his  own  purposes, 
with  the  intent  to  convert  his  own  bank's  funds.  Regarding  the 
transaction  in  that  light,  and  the  indorsement  as  a  part  of  one 
continuous  act  of  preparing  a  check  so  that  the  New  York  bank 
shoald  pay  the  funds  drawn  upon  to  the  indorsees,  he  very  prop- 
erly reached  the  conclusion  that,  so  far  as  the  New  York  bank 
was  concerned,  the  cashier's  intent  was  the  intent  of  his  bank, 
and  hence  the  payment  of  the  checks  was  conclusive  upon  it. 
At  the  General  Term,  the  oi)inion  of  the  court  again  carefully 
reviews  the  legal  questions,  and  sustains  the  judgment  below. 
Upon  the  question  of  the  effect  upon  the  transaction  of  the  use 
by  Bartlett  of  names,  as  payees,  of  persons  who  were  customers 
of  the  bank,  it  is  said  in  the  opinion  that  that  fact  did  not  prevent 
the  application  of  the  principle  which  would  govern  if  fictitious 
names  had  been  selected  and  used  for  payees.  They  held,  in  sub- 
stance, that  the  bank,  through  its  authorized  officer,  had  put  in 
circulation  paper  with  knowledge,  chargeable  to  it,  that  the  names 
of  the  payees  did  not  represent  real  persons,  and  with  the  inten- 
tion to  indorse  thereon  the  names  of  the  payees,  who,  for  all 
intents  and  purposes,  were  fictitious  payees,  and  whose  names 
were  adopted  and  resoi-ted  to  as  a  device  to  avoid  suspicion. 

We  think  the  judgments  below  were  right.  "Whether  indorsing 
the  check  in  the  name  of  the  payee  therein  was  a  forgery  in  the  legal 
sense  or  not  is  not  the  important  question.  In  a  general  sense, 
of  course,  the  cashier  did  forge  the  payee's  name,  but  that  fact 
did  not  affect  the  title  or  rights  of  the  defendant.  Coggill  v. 
Bank,  1  N.  T.  113.  In  the  case  cited,  a  bill  was  drawn  upon  the 
plaintiff  to  the  order  of  one  Truman  Billings,  and  was  discounted 
at  a  bank.  The  drawer  had  indorsed  it  with  the  name  of  the 
payee,  Truman  Billings,  a  person  who  in  fact  had  no  interest  in 
the  bill.  It  was  held  that  the  defendant  in  the  case,  who  had 
accepted  and  paid  the  bill,  held  it  by  a  goc»d  title.  Bronson,  J., 
said :  "  As  the  payee  had  no  interest,  and  it  was  not  intended  that 
he  should  ever  become  a  party  to  the  transaction,  he  may  be 
regarded,  in  relation  to  this  matter,  as  a  nonentity ;  and  it  is  fully 
settled  that,  when  a  man  draws  and  puts  into  circulation  a  bill 
which  is  payable  to  a  fictitious  person,  the  holder  may  declare 
and  recover  upon  it  as  a  bill  payable  to  bearer.  In  legal  effect, 
though  not  in  form,  the  bill  is  payable  to  bearer." 


144  Phillips  v.  Mkecantile  Nat.  Bank. 

The  case  of  Shipman  v.  Bank,  126  N.  Y.  318 ;  21  K  E.  Rep. 
871,  which  was  recently  before  us,  did  not  decide  any  question 
inconsistently  with  what  the  courts  below  have  decided.  There 
it  had  been  found  that  the  checks  were  signed  by  the  firm  in 
the  belief  that  the  names  of  the  payees  represented  real  persons 
entitled  to  receive  the  amounts  of  the  checks,  and  with  the  inten- 
tion that  they  should  be  delivered  to  real  payees,  and  should  not 
go  into  circulation  otherwise  than  through  a  delivery  to,  and  an 
indorsement  by,  the  payees  named.  Bedell  was  their  clerk,  whose 
employment  did  not  comprehend  the  drawing  or  indorsing  of 
checks  or  drafts,  and  in  indorsing  upon  the  checks  the  names  of 
the  payees  he  committed  the  crime  of  forgery,  because  he  was 
without  authority  in  that  respect,  and  did  so  with  the  intention 
to  deceive  his  employers,  the  makers,  and  to  put  their  checks  in 
circulation  for  his  account.  That  was  a  case  wholly  other  than 
was  made  out  here.  It  was  stated  in  the  Shipman  case  that  the 
maker's  intention  is  the  controlling  consideration  which  determines 
the  character  of  the  paper,  and  that  the  statutory  rule  which 
gives  to  paper  drawn  payable  to  the  order  of  a  fictitious  person, 
and  negotiated  by  the  maker,  the  same  validity  as  paper  payable 
to  bearer,  applies  only  when  such  paper  is  put  into  circulation  by 
the  maker  with  knowledge  that  the  name  of  the  payee  does  not 
represent  a  real  person.  The  principle  of  that  decision  is  quite 
applicable  to  the  case  at  bar.  Though  Bartlett  selected,  for  the 
execution  of  his  dishonest  purposes,  tlie  names  of  persons  who 
were  dealers  with  his  bank,  it  was,  in  legal  effect,  as  though  he 
had  selected  any  names  at  random.  The  difference  is  that,  by 
the  methods  resorted  to,  he  averted  suspicion  on  the  part  of  the 
directors  or  other  officers  of  his  bank.  The  names  he  used  were, 
for  his  purposes,  fictitious,  because  he  never  intended  that  the 
paper  should  reach  the  persons  whose  names  were  upon  it. 
The  transaction  was  one  solely  for  the  fraudulent  purpose  of 
appropriating  his  bank's  moneys  by  a  trick  which  his  position 
enabled  him  to  perform.  Concededly,  if  the  names  of  the 
payees  were  of  fictitious  persons,  the  Sumter  bank  would 
have  had  no  claim  upon  the  defendant.  How,  then,  can 
the  transaction  be  said  to  assume  a  different  aspect  because 
the  names  adopted  were  of  known  persons?  That  the  inten- 
tion was  to   treat  them  as  being   of  fictitious  persons  is  mani- 
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fest.  As  cashier,  invested  with  the  authority  to  draw  checks 
upon  the  bank's  accounts  with  its  correspondents,  instead  of 
drawing  them  directly  to  the  order  of  the  parties  who  he  intended 
should  get  the  moneys,  he  drew  them  to  tlie  order  of  persons  who 
had  no  interest  in  them,  and  thereupon  wrote  their  names  under 
a  direction  to  pay  to  the  real  parties,  who  were  intended  to  be 
the  recipients  of  the  funds  drawn  upon.  If  the  checks  had  been 
drawn  directly  to  tlie  order  of  the  real  parties,  the  defendant 
would  undoubtedly  have  been  protected  in  paying  them.  As  it 
was,  the  payees  were  fictitious  persons  in  the  eye  of  the  law,  and 
the  only  real  parties  were  the  finns  in  New  York,  to  whom  the 
cashier  sent  them  in  such  form  as  that  they  could  draw  the 
moneys  upon  them.  The  fictitiousness  of  the  maker's  direction 
to  pay  does  not  depend  upon  the  identification  of  the  name  of 
the  payee  with  some  existent  person,  but  upon  the  intention 
underlying  the  act  of  the  maker  in  inserting  the  name.  Where, 
as  in  this  case,  the  intent  of  the  act  was,  by  the  use  of  the  names 
of  some  known  persons,  to  throw  directors  and  officers  oflE  their 
guard,  such  a  use  of  names  was  merely  an  instrumentality  or  a 
means  which  the  cashier  adopted  in  the  execution  of  his  purpose 
to  defraud  the  bank,  in  an  apparently  legitimate  exercise  of  his 
authority.  The  cashier,  through  his  office  and  the  power  con- 
fided to  him  for  exercise,  was  enabled  to  perpetrate  a  fraud  upon 
his  bank  which  a  greater  vigilance  of  its  officers  might  have 
earlier  discovered,  if  it  might  not  have  prevented.  If  his  position 
and  the  confidence  reposed  in  him  were  such  as  to  enable  him  to 
escape  detection  for  the  while,  then  the  consequences  of  his 
fraudulent  acts  should  fall  upon  the  bank  whose  directors,  by 
their  misplaced  confidence  and  gift  of  powei*s,  made  them  pos- 
sible, and  not  upon  others  who,  themselves  acting  innocently  and 
in  good  faith,  were  warranted  in  believing  the  transaction  to  have 
been  one  coming  within  the  cashier's  powers.  It  may  be  quite 
true  that  the  cashier  was  not  the  agent  of  the  bank  to  commit  a 
forgery,  or  any  other  fraud  of  such  a  nature,  but  he  was  author- 
ized to  draw  or  check  upon  the  bank's  funds.  If  he  abused  his 
authority  and  robbed  his  bank  it  must  suffer  the  loss.  The  dis- 
tinction between  such  a  case  and  the  nianv  other  cases  which  the 
plaintiff's  counsel  cites  from  is  in  the  fact  that  it  was  within  the 
scope  of  this  cashier's  powers  to  bind  the  bank  by  his  checks.     In 
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tranfimitting  them  made  out  and  indorsed  as  they  were,  the  bank 
was  so  far  concluded  by  his  acts  as  to  be  estopped  from  now  deny- 
ing their  vaUdity.  For  the  reasons  given  the  judgment  should 
be  affirmed,  with  costs.     All  concur,  except  Bartlett,  J.,  not 

sitting.* 

BANKS  AND  BANKING— RECENT  DECISIONS. 

1.  Deposits  and  depositors. —  The  contract  implied. —  The  contract  aris- 
ing by  the  implication  of  law  from  a  deposit  of  money  in  a  bank  is  that  the 
bank  will,  whenever  required,  pay  out  the  money  in  such  sums  and  to  such 
persons  as  the  depositor  shall  designate  by  his  checks.  Board  of  Chosen 
Freeholders  v.  Newark  City  Nat.  Bank,  48  N.  J.  Eq.  51 ;  21  Atl.  Rep.  185. 

WJuthtr  depoHt  general  or  special. — Plaintiff  delivered  money  to  a  banker, 
her  representative  stating  to  him  that  she  wished  to  leave  it  with  him  until  he 
could  invest  it.  He  made  out  a  savings  deposit  ticket  in  her  representative's 
presence,  and  gave  her  a  pass  book,  containing  rules  and  regulations,  showing 
the  opening  of  an  account  between  herself  and  the  bank  ;  and  the  transaction 
was  entered  in  his  books  as  other  savings  accounts.  Held,  that  the  deposit 
was  a  general  and  not  a  specific  one.  Wetherell  v.  O'Brien,  140  III.  146 ;  29 
N.  E.  Rep.  904.  Money  deposited  with  a  private  banker  to  secure  him  from 
liability  on  a  bond,  and  mingled  by  him  with  the  other  funds  of  the  bank, 
with  the  knowledge  of  the  depositor,  though  evidenced  by  a  certificate  of 
deposit  stating  the  object  for  which  it  is  made,  is  a  general,  and  not  a  special, 
deposit,  and  passes  to  the  banker's  assignee,  under  a  general  assignment. 
Mutual  Ace.  Ass.  v.  Jacobs,  141  III.  261 ;  81  N.  E.  Rep.  414. 

Mistake  of  bank  in  charging  cJieck  —  suit  for  hulunce  —  lapse  of  time. — 
Where  plaintiff,  in  1868,  drew  a  check  on  defendant's  bank,  in  writing,  for 
$900,  but  set  forth  "|1,900"  in  figures  in  one  corner,  and  about  four  weeks 
thereafter  defendant  cliarged  the  check  at  §1,900  in  plaintiff's  book,  and 
returned  the  book  and  check  to  him,  the  fact  that  plaintiff  did  not  discover 
the  mistake  and  bring  suit  until  1889  does  not  create  an  estoppel  in  pais,  it 
appearing  that  defendant  kept  books  of  account,  which  should  have  disclosed 
the  transaction  at  once,  has  used  the  money,  and  has  not  been  put  to  any 
material  disadvantage  by  the  delay.  Goodell  v.  Brandon  Nat.  Bank,  63  Vt. 
803  ;  21  Atl.  Rep.  956.  Where  plaintiff  closed  his  account  with  defendant  in 
1878,  and  drew  his  check  for  the  balance  then  standing  to  his  credit,  such 
check  is  a  demand  only  for  the  amount  named  therein,  and  not  for  the  $1,000, 
and  the  statute  does  not  begin  to  run  from  such  time.     Ibid. 

Trust  funds. —  Though  it  is  known  that  the  money  deposited  is  held  by  the 
depositor  as  a  trustee,  the  bank  is  bound  to  presume,  in  the  ab.sence  of  knowl- 
edge to  the  contrary,  that  a  check  drawn  by  the  depositor  against  the 
money  has  been  drawn  by  him  in  the  proper  discharge  of  his  duty  as  trustee, 
and  to  pay  the  check  accordingly.  Board  of  Chosen  Freeholders  v.  Newark 
City  Nat.  Bank,  48  N.  J.  Eq.  51 ;  21  Atl.  Rep.  185.  It  is  not  a  conversion  for 
the  trustee  to  deposit  trust  money  in  bank  to  his  credit  as  agent,  though  the 
bank  may  have  knowledge  of  the  trust,  and  payment  by  the  bank  to  the 
trustee  on  his  checks  will  discharge  it,  whether  such  checks  be  signed  with  or 
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without  the  designation  of  trustee.  Munnderljn  v.  Augusta  Savings  Bank, 
88  Ga.  883 ;  14  S.  £.  Rep.  654.  Such  moneys  may  be  sued  for  by  the  trustee 
In  his  own  name.    Ibid. 

L.  sold  a  consignment  of  fresh  meat  for  plaintiff,  and  deposited  the  pro- 
ceeds in  bank  in  his  own  name.  L.  testified  that  he  Informed  the  cashier  that 
the  money  belonged  to  plaintiff,  and  directed  him  to  remit  the  same  to  plain- 
tiff,  and  tliat  the  cashier  wrote  the  word  **meat"  opposite  the  entry  in  L.'8 
pass  book,  to  show  the  character  of  the  deposit.  The  bank  applied  the 
deposit  to  L.*s  overdrafts.  Held,  in  an  action  against  the  bank  to  recover  the 
deposit,  that  the  court  erred  in  instructing  the  jury  to  find  for  defendant. 
Armour-Cudahy  Packing  Co.  v.  First  Nat.  Bank,  69  Miss.  700;  11  South. 
Rep.  28. 

It  appeared  by  the  bill  that  respondent,  a  public  corporation,  had  made 
deposits  of  public  money,  belonging  to  it,  in  a  bank  :  that  such  deposits  were 
made  in  the  name  of  the  county  collector,  as  such,  but  by  respondent's  direc- 
tions were  withdrawn  only  by  checks  signed  by  the  county  collector  for  the 
time  being,  and  countersigned  by  the  auditor  of  the  county  ;  that  a  balance  of 
deposits  stood  on  the  books  of  the  bank  in  the  name  of  Joseph  S.  Smith,  col- 
lector ;  but  that  Smith  had  ceased  to  be  collector  and  had  been  succeeded  by 
Regan.  Upon  demurrer  to  the  bill,  held  that  Smith  had  no  control  over  or 
interest  in  such  balance,  but  that  respondent  had  an  action  at  law  to  recover 
the  same  if  the  bank  refused  to  pay  a  check  therefor,  signed  by  Regan  as  col- 
lector, and  countersigned  by  the  then  auditor,  which  action  would  afford  a 
complete  and  adequate  remedy  to  it.  Dcpue,  Knapp  and  Smith,  JJ..  dis- 
senting. 21  Atl.  Rep.  185,  reversed.  Smith  v.  Chosen  Freeholders,  48  N.  J. 
Eq.  627  ;  23  Atl.  Rep.  268. 

2.  Effect  of  bank  crediting  check  drawn  on  itsell—  A  bank  which 
receives  from  a  depositor  a  check  drawn  on  itself  by  another  person,  and  gives 
the  depositor  credit  therefor,  thereby  pays  the  check,  and  cannot  afterwards 
deduct  the  amount  of  such  check  from  the  depositor's  account  without  his  con- 
sent.    American  Exchange  Nat.  Bank  v.  Gregg,  138  111.  596 ;  28  N.  E.  Rep.  839. 

8.  Checks  and  drafts. —  Where  the  payee  of  a  bank  check  has  it  ceitified 
by  the  bank  he  thereby  releases  the  drawer  from  liability  thereon.  Metro- 
politan Nat.  Bank  v.  Jones,  137  111.  634 ;  27  N.  E.  Rep.  533  ;  Minot  v.  Russ, 
156  IVIass.  458 ;  31  K.  E.  Rep.  489.  Where  a  bank  upon  which  a  check  is  drawn 
fails  before  payment  thereof,  though  it  is  presented  in  due  season,  and  the 
drawer  of  the  check  in  his  own  behalf,  or  for  his  own  benefit,  had  the  check 
certified  before  delivering  it  to  the  payee,  he  is  not  discharged  from  liability 
on  the  check.    Minot  v.  Russ,  156  Mass.  458 ;  31  N.  E.  Rep.  489. 

Where  the  drawer  of  checks  had  no  funds  in  the  hands  of  the  bank,  and 
knew  they  would  not  be  paid  if  presented,  it  was  not  necessary,  before  com- 
mencing action  on  the  checks,  to  present  them  to  the  bank  for  payment. 
Beauregard  v.  Knowlton,  156  Mass.  395 ;  31  N.  E.  Rep.  389. 

A  bank  cannot  refuse  to  cash  a  check,  though  it  knows  that  the  check  was 
drawn  in  payment  of  a  bet  made  in  violation  of  law  on  the  result  of  an  elec- 
tion ;  and  the  fact  that  a  check  was  so  cashed  is  not  ground  on  which  the 
drawer  can  recover  the  amount  from  the  bank.  McCord  v.  California  Nat. 
Bank,  96  Cai.  197 ;  81  Pac.  Rep.  51. 
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Where  the  parties  so  agree,  a  check  may  be  given  and  received  in  absolute 
discharge  of  a  debt,  and  whether  it  was  so  given  and  received  is  a  question  of 
fact,  to  be  determined  from  the  evidence.  National  Park  Bank  v.  Levy,  17 
R.  I.  746 ;  24  Atl.  Rep.  777.  Where  the  payee  of  a  check  deposits  it  in  bank, 
and,  according  to  a  custom  assented  to  by  him  it  is  credited  on  his  bank  book 
as  so  much  cash,  the  title  to  the  check  vests  in  the  bank,  and  the  drawer  can- 
not be  garnished  as  debtor  of  the  payee  in  respect  to  the  debt  for  which  the 
check  was  given.    Ibid. 

One  who  receives  from  an  agent  payment  of  the  agent's  debt  out  of  funds 
belonging  to  his  principal  is  liable  to  the  principal  therefor,  where  such  pay- 
ment was  unauthorized,  even  though  the  payment  was  received  in  good  faith 
without  actual  knowledge  of  the  agent's  want  of  authority.  Gerard  v. 
McCormick,  180  N.  Y.  261 ;  29  N.  E.  Rep;  115.  The  fact  that  a  drawer  of  a 
check  adds  to  his  signature  the  words,  '*  Agt.  Glass  Buildings,*'  is  sufficient 
to  put  the  payee  on  inquiry  as  to  the  ownership  of  the  fund  drawn  on.  Ibid. 
See,  also,  Kissam  v.  Anderson,  145  U.  S.  435 ;  12  Sup.  Gt.  Rep.  960. 

Whether  the  title  to  a  check  deposited  with  a  bank  passes  to  the  bank  before 
collection,  so  as  to  immediately  create  the  relation  of  debtor  and  creditor 
between  it  and  the  depositor,  is  a  question  of  fact,  depending  upon  the  circum- 
stances and  course  of  dealing  in  each  particular  case.  City  of  Somerville  v. 
Buel,  49  Fed.  Rep.  790. 

As  to  what  amounts  to  due  diligence  in  presenting  checks,  sec  Nebraska  Nat. 
Bank  v.  Logan,  29  Neb.  278 ;  45  N.  W.  Rep.  459 ;  85  Neb.  182 ;  52  N.  W.  Rep  808. 

The  payee  of  a  draft  deposited  it  in  his  bank,  which  immediately  forwarded 
It,  ''for  collection,"  to  its  correspondent  bank,  at  the  residence  of  the  drawee, 
who  directed  that  the  draft  be  taken  to  his  bank  for  payment.  The  drawee's 
bank  took  the  draft  and  charged  it  to  the  account,  and  canceled  it,  but  no  money 
was  passed  in  the  transaction.  In  the  customary  settlement  of  that  day 
between  these  two  banks,  the  correspondent  was  charged  by  the  drawee's  bank 
with  the  amount  of  checks  and  drafts  held  by  it  in  excess  of  the  amount  held 
against  it  by  the  correspondent,  and  the  correspondent  credited  the  payee's 
bank  with  the  amount  of  the  draft,  but  never  remitted  or  otherwise  paid  it. 
Both  banks  failed.  Held,  that  the  transaction  in  which  the  draft  was  settled 
was  a  collection,  and  was  binding  on  the  payee,  as  against  the  drawee.  How- 
ard V.  Walker,  92  Tenn.  457 ;  21  S.  W.  Rep.  897. 

4.  Certificates  of  deposit. — The  certificate  of  a  bank,  showing  that  a  certain 
person  had  deposited  therein  so  many  dollars  "  in  checks,"  payable  to  the  order 
of  himself,  does  not  show  a  promise  to  pay  the  amount  specified  in  money, 
and  is  not  negotiable.  Gaines,  J.,  dissenting.  First  Nat.  Bank  v.  Greenville 
Nat.  Bank,  84  Tex.  40;  19  S.  W.  Rep.  834.  The  payee  of  a  certificate  of 
deposit,  who  has  not  the  possession,  and  who  confesses  his  inability  to  sur- 
render it  on  payment,  cannot  recover  against  the  bank  when  it  appears  by  his 
own  showing  that  the  paper  is  not  lost,  but  is  in  the  hands  of  another,  though 
wrongfully,  who  produces  it  on  the  trial  but  refuses  to  surrender  it,  and  claims 
title  to  it  in  hostility  to  the  payee.  Read  v.  Marine  Bank,  186  N.  Y.  454;  82 
N.  E.  Rep.  1003. 

A  bona  fide  purchaser  of  a  negotiable  certificate  of  deposit  for  value,  before 
maturity,  without  notice  of  equities,  is  protected  to  the  same  extent  as  aa 
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Innocent  holder  of  other  negotiable  paper.  But  if  such  certificate  is  trans- 
ferred when  overdue  the  purchaser  takes  it  subject  to  all  defenses  which  could 
have  been  made  had  it  remained  in  the  hands  of  the  payee.  First  Nat.  Bank 
V.  Security  Nat.  Bank,  84  Neb.  71;  51  N.  W.  Rep.  305.  Across  the  face  of  a 
certificate  of  deposit  in  the  usual  form,  payable  to  the  order  of  the  payee  on 
the  return  of  the  certificate  properly  indorsed,  were  stamped  the  words: 
"  This  certificate  payable  three  months  after  date,  with  6  per  cent  interest  per 
annum  for  the  time  specified."  The  instrument  was  transferred  by  the  payee 
more  than  three  months  after  its  date.  Held  to  be  a  time  certificate  and  dis- 
honored when  sold.    Ibid. 

Where  a  bank  is  in  the  hands  of  a  receiver,  a  certificate  of  deposit,  payable 
on  its  return  to  the  bank,  must  be  presented  to  the  receiver  in  order  to  fix  the 
liability  of  an  individual  who  has  signed  it.  Ballard  v.  Burton,  64  Y t.  887; 
24  Ail.  Rep.  769. 

5.  Oolldctions. — Presumed  cusent  to  customs  of  hankers. — Where  a  payee  of  a 
draft  selects  a  bank  as  his  collecting  agent,  he  is  presumed  to  know  the  meth- 
ods by  which  such  transactions  are  effected  through  banking  customs,  and 
actual  ignorance  of  them  is  of  no  avail  as  an  excuse.  Howard  v.  Walker,  92 
Tenn.  457;  21  S.  W.  Rep.  897.  A  person  sending  paper  to  a  bank  for  collec- 
tion, without  special  instructions,  is  bound  by  a  custom  of  the  bank  to  hold 
paper  sent  to  it  for  collection  for  some  days  after  presenting  it  and  receiving  a 
promise  of  payment,  if  such  usage  is  not  in  violation  of  the  general  law. 
Sahlien  v.  Bank  of  Lonoke,  90  Tenn.  221;  16  8.  W.  Rep.  373.  To  same  effect, 
First  Nat.  Bank  v.  Sprague,  34  Neb.  818;  51  N.  W.  Rep.  846. 

Negligence  of  collecting  bank. — In  an  action  against  a  bank  for  negligence  in 
failing  to  collect  a  draft  sent  to  it  for  collection,  the  burden  is  on  plaintiff  to 
show  that  the  drawee  was  solvent  and  the  draft  collectible.  Sahlien  v.  Bank 
of  Lonoke.  90  Tenn.  221:  16  S.  W.  Rep.  373.  The  fact  that  a  bank,  after 
receiving  a  draft  for  collection,  and  after  presenting  it  for  payment,  and 
receiving  a  promise  of  payment,  holds  the  same,  according  to  its  customary 
method  of  business,  for  ten  days,  without  notice  to  the  drawer,  during  which 
time  the  drawee  makes  an  assignment,  does  not,  of  itself,  constitute  such  neg- 
ligence as  will  entitle  the  drawer  to  recover  from  the  bank.    Ibid. 

A  bank  receiving  a  certificate  of  deposit  for  collection  and  mailing  it  to  the 
bank  which  first  issued  it,  with  a  request  for  a  remittance,  is  guilty  of  negli- 
gence. First  Nat.  Bank  v.  Fourth  Nat.  Bank.  56  Fed.  Rep.  967;  6  C.  C.  A. 
183.     But  see  Nebraska  Nat.  Bank  v.  Logan,  35  Neb.  182;  52  N.  W.  Rep.  808. 

The  E.  bank  on  May  8,  1888,  mailed  to  the  L.  bank  for  collection  a  certifi- 
cate of  deposit  issued  by  P.  &  Co.  On  May  ninth  the  L.  bank  received  the 
certificate,  and  negligently  mailed  it  directly  to  P.  &  Co.,  with  a  request  to 
remit.  On  June  firat  the  L.  bank  credited  the  £.  bank  with  the  item  in  the 
account  current  for  May,  and  wrote  that  nothing  had  been  heard  from  P.  & 
Co.  after  repeated  inquiries,  and  requested  that  the  matter  be  investigated, 
and  a  duplicate  or  a  remittance  obtained  from  P.  &  Co.  On  June  twenty- 
second,  having  received  no  answer  to  this  letter,  the  L.  bank  wrote  the  E. 
bank  that  repeated  letters  about  the  item  had  remained  unanswered ;  that  the 
L.  bank  had  written  the  E.  bank  for  a  duplicate,  and  that  the  L.  bank  now 
charged  the  E.  bank  with  the  item,  which  was  accordingly  done  in  the  account 
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current  for  June.  No  further  correspondence  was  had  on  the  subject,  and 
thereafter  the  item  was  omitted  from  the  monthly  accounts  current..  P.  & 
Co.  continued  in  good  credit  until  after  January  1,  1889,  when  they  failed. 
Held,  that  the  facts  showed  a  renunciation  of  agency  by  the  L.  bank,  and 
that  the  renunciation  was  acquiesced  in  by  the  E.  bank,  and  that  the  E.  bank 
was  entitled  to  only  nominal  damages.  First  Nat.  Bank  v.  Fourth  Nat.  Bank, 
6  C.  C.  A.  183;  56  Fed.  Rep.  967. 

Plaintiff  drew  a  draft,  **  without  protest,"  on  his  debtor,  payable  at  sight, 
and  inclosed  it  to  defendant  bank  for  collection,  without  instruction  as  to  pre- 
sentment. The  di-awee  lived  in  the  country,  some  distance  from  the  bank, 
which  on  the  day  of  the  receipt  of  the  draft  notified  him  by  mail,  as  was  the 
custom  of  the  banks  in  the  place,  unless  specially  instructed.  A  week  later 
the  drawee  called  at  the  bank,  said  he  would  pay  the  draft  the  next  week,  and 
accepted  it.  On  the  same  day  plaintiff  was  notified  by  letter  that  the  draft 
was  payable  the  following  week,  and  later  he  sent  his  clerk  to  inquire  about 
it.  No  further  instructions  were  given,  and,  a  few  days  afterwards,  plaintiff 
wrote  asking  if  the  drawee  had  made  arrangements  for  payment,  thus  recog- 
nizing what  the  bank  had  done.  About  two  weeks  after  accepting  the  draft 
the  drawee  made  an  assignment  for  the  benefit  of  creditors.  Held,  that 
defendant  was  not  guilty  of  negligence  in  presenting  the  draft  for  payment, 
or  in  failing  to  make  proper  efforts  to  collect  it  after  acceptance.  Grouse  v. 
First  Nat.  Bank,  137  N.  Y.  383 :  33  N.  E.  Rep.  30. 

Where  a  bank  receives  a  draft  for  collection  It  has  no  right  to  delay  present- 
ment in  order  to  obtain  security  for  a  debt  of  its  own  from  the  drawee.  Finch 
V.  Karste.  97  Mich.  20  ;  56  N.  W.  Rep.  123. 

6.  Whether  bank  responsible  for  negligence  of  sub  agents . — Where  a 
bank  receives  for  collection  a  note  or  bill  payable  at  a  distant  point,  with  the 
understanding  that  such  collection  is  an  accommodation  only,  or  that  it  shall 
receive  no  compensation  therefor  beyond  the  customary  exchange,  and  trans- 
mits such  paper  to  a  reputable  and  suitable  correspondent  at  the  place  of  pay- 
ment, with  proper  instructions  for  the  collection  and  remittance  of  the  pro* 
ceeds  thereof,  it  will  not  be  liable  for  the  defaults  of  such  correspondent. 
First  Nat.  Bank  v.  Sprague,  34  Neb.  318 ;  51  N.  W.  Rep.  846.  In  such  case 
the  holder  will  be  held  to  have  assented  to  the  employment  in  his  behalf  of 
such  agents  as  are  usually  selected  by  banks  in  the  course  of  business  in 
making  collections  through  correspondents,  and  the  correspondent  so  selected 
will,  in  the  absence  of  negligence  by  the  immediate  agents  and  servants  of 
the  transmitting  bank,  become  the  agent  of  the  holder  only.    Ibid. 

7.  Bight  of  owner  of  draft  to  recover  proceeds  in  hands  of  sub- 
agent. —  A  bank  which  had  received  a  draft  for  collection  sent  it  to  its  corre- 
spondent bank  at  the  residence  of  the  drawee,  and  the  draft  was  paid  to  such 
correspondent.  There  were  no  mutual  accounts  between  the  two  banks,  but 
it  was  the  custom  of  the  correspondent  to  remit  the  proceeds  of  collections  at 
stated  periods.  Held  that,  until  this  remittance  was  made,  or  the  principal 
bank  had  given  the  original  owner  of  the  draft  credit  tor  the  avails,  the  orig- 
inal owner  of  the  draft,  as  the  owner  of  the  proceeds  thereof,  was  entitled  to 
recover  them  from  the  correspondent  bank.  National  Exch.  Bank  y.  Beal,  60 
Fed.  Rep.  855. 
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8.  Bight  of  creditor  of  owner  to  attach  proceeds  in  hands  of  sub- 
agent. —  Generally  the  payee  of  a  bill  of  exchange,  by  indorsing  it  (otherwise 
in  blank)  "For  deposit  to  the  credit  of"  himself,  retains  ownership  not  only 
of  the  bill,  but  of  its  proceeds,  until  they  are  so  deposited.  The  money  real- 
ized by  collecting  the  bill  is,  in  the  hands  of  a  disinterested  bank,  through 
whose  agency  the  collection  was  made,  subject  to  garnishment  as  assets 
belonging  to  such  indorser.  Freeman  v.  Exchange  Bank,  87  Qa.  45;  18  S.  E. 
Rep.  160. 

9.  Ck>llection8  —  insolvency  of  collecting  bank  —  whether  paper 
deposited  for  collection  or  the  proceeds  thereof  is  a  trust  fund. — A 
Cincinnati  bank  wrote  to  a  Philadelphia  bank:  "Will  collect  at  par  all  points 
west  of  Pennsylvania,  and  remit  the  1st,  11th  and  21st  of  each  month."  The 
tatter  accepted  this  proposition,  and  thereafter,  from  time  to  time,  forwarded 
paper  indorsed  "  For  collection."  Business  was  carried  on  under  this  arrange- 
ment for  several  months,  w^hen  the  Cincinnati  bank  failed,  having  in  its  hands, 
or  in  the  hands  of  its  sub-agent  banks,  the  proceeds  of  paper  thus  forwarded. 
Held,  that  the  relation  between  the  banks  was  that  of  principal  and  agent 
until  the  collection  of  the  paper  and  the  receipt  of  the  money  by  the  Cincin- 
nati bank,  after  which  time  the  relation  was  that  of  debtor  and  creditor:  and 
hence  that  the  receiver  of  the  Cincinnati  bank  could  not  be  charged,  as  trustee, 
with  any  moneys  which  were  collected,  and  passed  into  its  general  funds, 
before  the  failure,  or  which  before  that  time  were  collected  by  sub-agents,  and 
credited  to  it  on  a  debt  which  it  owed  them,  but  that  he  could  be  so  charged 
with  moneys  collected  by  a  sub-agent  before  the  failure,  and  afterwards  paid 
to  the  receiver.  89  Fed  Rep.  684,  affirmed.  Commercial  Nat.  Bank  v.  Arm- 
strong, 148  U.  S.  50.  13  S  E.  Rep.  533;  S.  P..  Beal  v  National  Exch.  Bank, 
6  C.  C.  A.  804,  55  Fed.  Rep  894.  affirming  S.  C,  50  Fed.  Rep.  355. 

A  city  treasurer  deposited  checks  in  a  bank,  indorsed  by  him  "  For  deposit," 
and  the  checks  were  immediately  credited  to  him  on  his  pass  book,  though  not 
in  pursuance  of  any  agreement  to  that  effect  He  had  been  a  depositor  in  the 
bank  for  some  years,  but  had  no  agreement  that  his  checks  should  be  treated 
as  cash,  or  that  he  should  draw  against  them  before  collection.  The  bank 
became  msolvent  before  the  checks  were  collected,  and  their  proceeds  passed 
into  the  hands  of  a  receiver  Held,  that  no  title  passed  to  the  bank  except  as 
a  bailee,  and  that  the  depositor  was  entitled  to  the  proceeds.  Beal  v.  City  of 
SomerviUe,  1  C  G  A  598.  The  decision  of  the  court  below  was  affirmed, 
but  not  upon  this  point  See  49  Fed  Rep  790.  To  same  effect:  Jones  v.  Kil- 
berth.  49  Ohio  St.  401?  31  N.  R  Rep  346;  Wasson  v.  Hawkins,  59  Fed.  Rep.  238. 

Plaintiff  and  defendant  banks  for  several  years  had  acted  as  agents  for  each 
other  in  the  collection  of  checks,  notes  and  drafts,  the  practice  being  for  each 
to  credit  the  other  for  checks  when  received,  and  for  drafts  and  notes  when 
advised  of  their  payment.  When  a  check  was  returned  unpaid  after  being 
credited,  the  amount  thereof  was  charged  back  again.  The  amounts  thus 
collected  were  mingled  with  the  general  funds  of  the  bank.  Plaintiff  sent 
defendant  a  note  for  **  collection  and  credit,  *  which,  on  maturity,  was  paid  by 
a  check,  and  credit  was  immediately  given  on  the  books.  But  defendant 
failed,  and  the  check  passed  into  the  hands  of  the  receiver.  Held,  that,  in 
Tiew  of  the  course  of  dealing,  the  two  banks  stood  in  the  relation  of  debtor 
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and  creditor  with  respect  to  the  amount  of  the  check,  and  it  became  a  part  of 
the  assets  of  the  bank.     Franklin  County  Nat.  Bank  v.  Beal,  49  Fed.  Hep.  606. 

A  bank  holding  a  draft  for  "collection  and  returns,"  which  accepts  a  check 
of  the  drawee,  one  of  its  depositors,  and,  without  separating  the  amount  from 
the  general  mass  of  its  moneys,  charges  the  same  to  the  drawee,  and  credits 
the  drawer  on  its  books,  holds  the  money  as  agent  for  the  drawer,  and  not  as 
trustee;  and  after  the  bank  becomes  insolvent  the  drawer  is  a  mere  general 
creditor,  and  not  entitled  to  priority  of  payment  out  of  the  bank's  assets. 
Anheuser-Busch  Brewing  Ass.  v.  Clayton,  6  C.  C.  A.  108;  56  Fed.  Rep.  759. 

A  general  depositor  of  a  bank,  who  had  a  balance  equal  to  the  amount  of 
his  note  held  by  the  bank  for  collection,  drew  his  check  on  the  bank  for  the 
amount  of  his  note,  which  was  accepted  by  the  cashier,  and  charged  against 
his  balance,  and  he  received  his  note  as  paid.  Shortly  afterwards  the  bank 
failed  for  a  large  amount,  due  principally  to  its  depositors,  most  of  which  was 
owing  at  the  time  of  this  transaction.  No  money  was  realized  from  the  check, 
and  no  use  was  made  of  it  to  pay  off  the  debts  or  increase  the  assets  of  the 
bank.  Held,  that  the  facts  were  not  sufficient  to  create  a  trust  in  favor  of  the 
owners  of  the  note.  Sherwood  v.  Milford  State  Bank,  94  Mich.  78;  68  N.  W. 
Rep.  928. 

A  bank  which  collects  a  letter  of  credit,  left  with  it  for  that  purpose  only, 
holds  the  proceeds  as  a  trust  fund,  though  it  credits  the  amount  to  the  owner 
on  its  books,  and  notifies  him  of  the  collection,  and  he  does  not  at  once  demand 
his  money,  and  where  the  bank  deposits  the  proceeds  with  another  bank,  and 
afterwards  makes  an  assignment  for  the  benefit  of  creditors,  the  owner  of  the 
letter  of  credit  is  entitled  to  be  paid  in  full.  Nurse  v.  Satterlee,  81  Iowa,  491; 
46  N.  W.  Rep.  1102.  To  same  effect,  Griffin  v.  Chase,  86  Neb.  828;  54  N.  W. 
Rep.  572;  Anheuser-Busch  Brewing  Ass.  v.  Morris,  86  Neb.  81;  53  N.  W. 
Rep.  1087. 

10.  Insolvency — when  deposit  may  be  treated  as  a  trust  fond. — 
Where  the  treasurer  and  tax  collector  of  a  county,  without  authority  of  law, 
deposits  county  moneys  in  a  bank,  and  receives  certificates  of  deposit  marked 
**  Special,"  the  title  to  the  moneys  does  not  pass,  although  there  is  no  agree- 
ment that  the  identical  bills  shall  be  returned,  and  they  are  mixed  with  the 
bank's  general  funds,  and  the  county  is  entitled  to  recover  an  equal  amount 
from  a  receiver  of  the  bank  prior  to  the  payment  of  the  general  depositors. 
San  Diego  County  v.  California  Nat.  Bank,  52  Fed.  Rep.  59.  The  county's 
rights  in  such  case  are  enforcible  only  by  a  bill  in  equity,  for  there  is  no 
privity  of  contract  between  it  and  the  bank.    Ibid. 

Where  money  and  checks  are  unsuspectingly  deposited  in  a  bank,  which  is 
known  by  its  managing  officer  to  be  hopelessly  insolvent,  a  few  minutes  before 
closing  hour  on  the  last  day  on  which  it  does  business,  and  the  checks  are 
subsequently  collected  by  the  bank's  clerk,  the  whole  of  the  deposit  is  charged 
with  a  trust,  and  an  equal  amount  may  be  recovered  from  the  receiver,  who 
retains  the  specific  money  among  the  general  mass  of  the  bank's  funds. 
Wasson  v.  Hawkins,  69  Fed.  Rep.  288.  A  treasurer,  being  authorized  by  the 
supervisors,  deposited  county  money  in  a  private  bank,  which  soon  afterwards 
made  an  assignment.  Plaintiffs,  who  were  sureties  on  the  bond  given  by  the 
bank,  paid  the  amount  deposited,  and  brought  an  action  against  the  assigned 
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to  recover  the  money  on  the  ground  that  it  was  a  trust  fund.  Held,  that  the 
money  lost  its  trust  character  when  deposited.  Gadwell  ▼.  King,  84  Iowa, 
228;  50  N.  W.  Rep.  975. 

1 1.  Insolvency  —  set-off. —  Debts  of  a  partner  and  his  firm  to  a  bank  can- 
not in  equity  be  set  ofif  by  a  receiver  of  the  bank  against  trust  moneys,  which 
the  partner,  after  the  debts  were  contracted,  mingled  with  the  firm  deposits, 
without  the  bank's  knowledge,  and  the  whole  amount  of  which  remained  con- 
tinuously in  the  bank  until  it  failed.    Knight  v.  Fisher,  58  Fed  Rep.  991. 

12.  Forged  and  raised  paper  —  Lidbility  of  bank  upon  its  draft,  raised  by 
its  derk  arid  by  him  sold  to  the  plaintiff' —  A  bank  clerk,  whose  duty  it  was  to 
prepare  exchange  for  the  cashier's  signature,  so  drew  a  draft  for  twenty -five 
dollars  to  his  own  order  that  the  amount  could  be  readily  altered,  and,  after 
procuring  the  cashier'^  signature  by  pretending  that  he  wished  to  make  a 
remittance  of  that  amount,  altered  the  draft  so  that  it  presented  the  appear- 
ance of  a  genuine  draft  for  $2,500,  and  thereafter  indorsed  it,  and  procured  it 
to  be  discounted.  Held,  that  the  forgery  by  the  clerk,  and  not  the  negligence 
of  the  bank,  w^as  the  proximate  cause  of  the  loss,  and  the  bank  was  not  liable 
therefor.  Exchange  Nat.  Bank  v.  Bank  of  Little  Rock,  7  C.  C.  A.  Ill:  58 
Fed.  Rep.  141.  The  bank  was  not  liable  on  the  ground  that  the  forger  was  its 
confidential  employee,  because  in  this  transaction  he  acted  as  a  purchaser,  and 
not  as  an  employee,  and  because  the  purchase  of  the  draft  was  complete,  and 
he  was  the  owner  of  it,  when  the  forgery  was  committed.  Ibid.  Upon  the 
tirst  point  the  court  says,  in  its  opinion:  "  Nor  is  there,  in  our  opinion,  any 
sound  reason  why  the  liabiUty  of  the  maker  of  a  promissory  note  or  bill  of 
exchange,  complete  in  itself  when  issued,  but  subsequently  fraudulently 
raised  without  his  knowledge  or  authority,  should  be  measured  by  the  facility 
with  which  a  third  person  has  committed  the  crime  of  forgery  upon  it,  or  why 
be  should  be  held  liable  for  the  loss  resulting  from  such  forgery.  The  altered 
contract  is  not  his  contract.  His  representation  was  not  that  the  forged  con- 
tract was  his,  but  that  the  original  contract  was  his,  and  the  rule  of  caveat 
emptor  makes  it  the  duty  of  the  purchaser  when  he  buys  it,  and  not  of  the 
maker,  to  then  see  that  it  is  genuine.  To  cite  and  attempt  to  distinguish  the 
decisions  upon  this  question  would  be  a  work  of  supererogation.  The 
authorities  have  all  been  carefully  reviewed,  and  the  conclusion  to  which  we 
have  arrived  has  been  reached  in  Holmes  v.  Trumper,  22  Mich.  427,  by  Mr. 
Justice  Christiancy,  with  whom  Chief  Justice  Campbell  and  Justices  Graves 
and  Cooley  concurred;  in  Bank  v.  Stowell,  123  Mass.  196,  by  Chief  Justice 
Gray,  without  dissent  from  any  member  of  the  Supreme  Judicial  Court  of 
Massachusetts;  in  Burrows  v.  Klunk,  70  Md.  451;  17  Atl.  Rep.  378;  in  Bank 
V.  Clark,  51  Iowa,  264;  1  N.  W.  Rep.  491 ;  in  Fordy ce  v.  Kisminski,  49  Ark. 
40;  3  S.  W.  Rep.  892;  and  in  Groodman  v.  Eastman,  4  N.  H.  455;  while  the 
decisions  in  Simmons  v.  Atkinson.  69  Miss.  862;  12  South.  Rep.  263;  Charlton 
V.  Reed,  61  Iowa,  166;  16  N.  W.  Rep.  64;  and  Angle  v.  Insurance  Co.,  92  U. 
8.  330.  840.  are  to  the  same  effect.  This  question  has  been  much  discussed, 
and  the  authorities  differ,  but  we  think  the  better  reasons,  the  most  forcible 
and  convincing  opinions,  and  the  marked  trend  of  the  later  decisions  support 
the  view  of  the  court  below.'' 
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18.  Bight  of  bank  to  recover  money  paid  by  it  on  a  raised  draft  of 
it«  own  correspondent.—  A  draft  for  twelve  dollars  and  fifty  cents,  drawn 
on  plaintiff  b}'  a  correspondent,  was  raised  to  $5,000,  and,  as  so  raised,  cashed 
by  plaintiff  upon  defendant's  presenting  it  indorsed  for  collection.  Held, 
that,  upon  discovery  of  the  fraud,  plaintiff  could  recover  from  defendant  the 
amount  paid  to  it  less  twelve  dollars  and  fifty  cents,  unless  the  signature  of 
the  drawer  was  also  a  forgery  ;  and  that  the  fact  that  the  genuine  signature 
of  the  drawer  had  been  touched  up  a  little  with  a  brush  or  quill,  but  not 
essentially  altered,  did  not  constitute  it  a  forgery.  United  States  Nat.  Bank 
▼.  National  Park  Bank,  129  N.  Y.  647 ;  29  N.  E.  Rep.  1028. 

14.  License  tax  — validity. —  Whether  banks  are  proper  subjects  for  the 
imposition  of  a  license  under  police  regulations  is  a  matter  for  legislative 
determination.  City  of  Oil  aty  v.  Oil  aty  Trust  Co.,  151  Penn.  St.  454  25 
Atl.  Rep.  124.  The  good  faith  and  reasonableness  of  a  charge  against  banks, 
imposed  by  a  city  ordinance  under  a  law  authorizing  the  licensing  of  banks, 
being  conceded,  it  will  be  presumed  to  be  a  license  as  it  purports  to  be,  and 
not  a  tax  for  revenue.    Ibid. 

16.  Of&cers. —  Where  an  officer  of  a  bank,  by  agreement,  conceals  the 
defalcation  of  another  officer,  his  knowledge  of  the  transaction  is  not  charge- 
able to  the  bank,  so  as  to  set  running  the  Statute  of  Limitations,  as  against  a 
claim  against  the  defaulting  officer  for  the  amount  of  the  loss.  Yance  ▼. 
Mottley.  92  Tenn.  462 ;  21  S.  W.  Rep.  593. 

16.  Effect  of  note  payable  to  cashier. —  A  note  payable  to  the  cashier  of 
a  bank  is  to  be  deemed  payable  to  the  hank,  and  the  bank  may  sue  thereon  as 
payee.  Erwin  Lane  Paper  Co.  v.  Farmers'  Nat.  Bank,  130  Ind.  367 ;  30  N. 
E.  Rep.  411.     See,  also,  Nave  v.  Hadley,  74  Ind.  155. 

17.  Suit  for  overdrafts  — In  an  action  by  a  bank  for  overdrafts  paid  on 
defendants'  checks,  where  it  appeared  that  plaintiff  was  instructed  by  defend- 
ants to  cash  no  checks  not  countersigned  by  their  bookkeeper,  and  that  the 
checks  for  which  recovery  is  sought  were  not  so  countersigned,  the  burden  is 
on  plaintifif  to  show  that  defendants  received  the  benefit  of  the  amount  so 
drawn.  Gladstone  Exchange  Nat.  Bank  v.  Keating,  94  Mich.  429 ;  53  N.  W. 
Rep.  1110.  The  fact  that  defendants  had  an  opportunity  of  examining  plain- 
tiff's account  against  them  does  not  estop  them  to  rely  on  the  violation  of  their 
instruction  as  a  defense.     Grant,  J.,  dissenting.    Ibid. 

A  bank  sued  to  recover  the  amount  of  overdrafts  made  by  defendant's 
agent,  with  which,  unknown  to  his  principal  and  its  general  agents,  he  had 
an  account  in  his  own  name  as  "agent"  only.  The  overdrafts  were  caused 
by  drafts  payable  to  the  general  agents,  and  remitted  by  him  to  them  as 
moaey  of  defendant,  to  cover  defalcations  in  his  accounts  with  them.  The 
agent  had  at  all  times  sufficient  money  of  defendant  in  hand  to  meet  all  the 
necessary  expenses  of  the  agency.  Held,  that  it  will  not,  in  the  absence  of 
express  authority  to  borrow  money,  be  presumed  that  the  overdrafts  were  for 
such  purpose,  and  authorized  by  the  principal.  Consolidated  Nat.  Bank  v. 
Pacific  Coast  S.  8.  Co.,  96  Cal.  1 ;  30  Pac.  Rep.  96. 
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Lancaster  v.  Amsterdam  Improvement  Co. 

(Court  of  Appeals  of  New  York,  January  16,  1894.) 

1.  Foreign  corporations.  Citizens  op  one  state  organizino  under 
the  laws  op  another.  Validity.  A  corporation  organized  by  citizens  of 
New  York  under  the  laws  of  another  state,  and  doing  business  in  New  York 
only,  will  be  recognized  as  a  valid  corporation  in  New  York. 

2.  Corporate  existence.  Right  to  question.  Where  persons  have 
attempted  to  incorporate  under  the  laws  of  another  state,  filed  a  certificate  as 
required  by  the  laws  of  that  state,  and  a  certificate  in  New  York,  as  required 
of  foreign  corporations,  a  person  dealing  with  it  cannot  object  to  its  title  to 
land  in  New  York  on  the  ground  of  irregularity  in  its  organization,  it  being  a 
corporation  de  facto,  and  any  question  affecting  its  right  to  transact  business 
because  of  the  irregularity  being  a  matter  of  inquiry  for  the  state  under  whose 
laws  it  was  incorporated. 

3.  Power  op  poreign  corporation  to  hold  and  convey  real  estate. 
Nor  can  an  individual  dealing  with  such  foreign  corporation  de  facto  object 
to  its  title  to  land  on  the  ground  that  it  has  exceeded  its  authority  to  deal  in 
land,  the  laws  under  which  it  is  incorporated  conferring  some  authority  to 
acquire  and  convey  land,  and  it  being  for  the  state  under  which  it  is  incorpo- 
nted  to  inquire  into  any  excessive  use  of  corporate  powers. 

4.  Under  General  Corporation  Law  (Laws  1892,  chap.  687),  sections  15,  16, 
declaring  that  no  foreign  corporation  shall  do  business  in  the  state  without  a 
certificate  from  the  secretary  of  state  that  its  business  is  such  as  may  be  law- 
fully carried  on  by  a  domestic  corporation,  and  that  before  granting  such  cer- 
tificate the  secretary  shall  require  it  to  file  a  statement  of  the  business  it 
intends  to  carry  on.  a  foreign  corporation,  incorporated  for  the  purchase  and 
sale  of  lands,  having  obtained  such  certificate,  can  transact  such  business  in 
the  state,  such  power  not  being  limited  by  section  17  (re-enacted  from  Laws 
1887,  chap.  450,  §  1),  empowering  a  foreign  corporation  authorized  to  do  busi- 
ness in  the  state  to  acquire  such  real  property  as  may  be  necessary  for  its  cor- 
porate purposes  in  the  transaction  of  its  business  in  the  state. 

5.  Public  policy.  The  public  policy  of  a  state  is  to  be  ascertained  by 
reference  to  its  Constitution,  laws  and  judicial  decisions. 

THIS  was  a  submission  of  a  controversy  to  the  General  Term 
in  the  first  department  upon  agreed  facts.  The  Amsterdam 
Improvement  Company  was  incorporated  under  the  laws  of  the 
state  of  New  Jersey  in  May,  1891,  by  five  persons,  of  whom  one 
only  was  a  resident  of  that  state,  the  others  being  residents  of 
this  state.  Its  certificate  of  incorporation,  filed  that  day,  con- 
tained the  following  article  :  "  Second.  That  the  places  in  this 
state  where  the  business  of  such  company  is  to  be  conducted  are 
Jersey  City  and  the  city  of  Hoboken,  in  the  county  of  Hudson. 
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The  principal  part  of  the  business  of  said  company  within  this 
state  is  to  be  transacted  at  Jersey  City,  in  the  county  of  Hudson, 
and  the  places  out  of  this  state  where  the  same  is  to  be  conducted 
and  where  the  company  proposes  to  carry  on  operations  are  the 
cities  of  New  York  and  Brooklyn,  in  the  state  of  New  York. 
And  that  the  objects  for  which  said  company  is  formed  are  the 
purchase  and  sale  of  real  property,  both  improved  and  unim- 
proved ;  the  improvement  of  such  property  as  may  be  purchased 
and  which,  when  purchased,  is  unimproved;  the  exchange  of 
property  for  other  property.;  the  lending  of  moneys  upon  first 
and  second  mortgages,  secured  by  bonds,  and  the  purchase  and 
sale,  by  assignment  or  otherwise,  of  such  mortgages  and  bonds. 
The  portion  of  the  business  of  said  company  which  is  to  be  car- 
ried on  out  of  this  state  in  the  said  cities  of  New  York  and  Brook- 
lyn will  be  such  as  will  come  under  the  head  of  the  objects  for 
which  this  company  is  formed.  The  principal  office  or  place  of 
business  of  said  company,  out  of  this  state,  is  the  city  of  New 
York,  in  the  county  and  state  of  New  York."  On  December  21, 
1892,  the  secretary  of  state  of  the  state  of  New  York  issued  a  cer- 
tificate, of  which  the  following  is  a  copy :  "  State  of  New  York. 
Office  of  the  secretary  of  state,  Albany.  It  is  hereby  certified 
that  the  Amsterdam  Improvement  Company,  which  appears  from 
the  papers  filed  in  this  office  on  the  twenty -filrst  day  of  December, 
1892,  to  be  a  foreign  stock  corporation  organized  and  existing 
under  the  laws  of  the  state  of  New  Jersey,  has  complied  with  all 
the  requirements  of  law  to  authorize  it  to  do  business  in  this  state, 
and  that  the  business  of  such  corporation  to  be  carried  on  in  this 
state  is  such  as  may  be  lawfully  carried  on  by  a  corporation 
incorporated  under  the  laws  of  this  state  for  such  or  simi- 
lar business."  The  statute  under  which  this  company  was 
incorporated  provided  that  ''it  shall  be  lawful  for  three  or 
more  persons  to  associate  themselves  into  a  company  to  carry  on 
any  kind  of  manufacturings  mining,  chemical,  trading  or  agricul- 
tural business,  agricultural  fairs  and  exhibitions  for  the  encourage- 
ment of  competition  in  agriculture,  horticulture,  breed  of  stock 
and  development  of  speed  in  horses,  the  transportation  of  goods, 
merchandise  or  passengers  upon  land  or  water,  inland  navigation, 
the  building  of  houses,  vessels,  wharves  or  docks,  or  other  mechani- 
cal business^  the  reclamation  and  improvement  of  submerged 
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lands,  the  improvement  and  sale  of  lands,"  etc.  This  statute  also 
provided  that  corporations  shall  have  the  power  "  to  hold,  pur- 
chase and  convey  such  real  and  personal  property  as  the  purposes 
of  the  corporation  shall  require,  not  exceeding  the  amount  limited 
in  its  charter,  and  all  other  real  estate  which  shall  have  been  bona 
fide  mortgaged  to  the  said  company  by  way  of  security,  or  con- 
veyed to  them  in  satisfaction  of  debts  previously  contracted  in 
the  course  of  dealings,  or  purchased  at  sales  upon  judgment  or 
decree  which  shall  be  obtained  for  such  debts."  Other  provisions 
authorized  a  company  organized  under  the  statute  to  carry  on  a 
part  of  its  business,  and  to  have  offices  out  of  the  state,  and 
that  "they  may  hold,  purchase  and  convey  real  and  personal 
property  out  of  the  state,  the  same  as  if  such  real  and  personal 
property  were  situated  in  the  state  of  New  Jersey,  provided  that 
the  certificate  of  organization  shall  state,"  etc.  Another  provision 
authorized  any  New  Jersey  corporation,  incorporated  under  any 
general  or  special  act,  to  conduct  its  business  outside  the  state. 
May  23, 1891,  Arthur  P.  Smith  was  the  owner  of  a  lot  of  vacant 
and  unimproved  land  in  the  city  of  New  York,  which,  by  a  deed 
dated  that  day,  and  duly  recorded  May  25,  1891,  he  conveyed  to 
the  defendant.  On  the  15th  day  of  January,  1893,  the  plaintiff 
and  the  defendant  entered  into  a  written  contract,  whereby  they 
agreed  to  exchange  said  lot  of  land  for  another  lot  of  land  owned 
by  the  plaintiff.  The  land  of  the  plaintiff  was  valued  at  $72,000, 
and  the  land  of  the  defendant  at  $49,500,  and  the  difference, 
$18,500,  the  defendant  agreed  to  pay  to  the  plaintiff  at  the  times 
and  in  the  manner  specified  in  the  contract.  It  was  agreed  that 
the  deeds  should  be  exchanged  at  a  place  named  on  or  before 
February  15,  1893.  Pursuant  to  said  contract  the  defendant 
executed  a  deed  in  due  form,  by  which  it  assumed  to  convey  the 
premises  to  the  plaintiff.  It  is  conceded  that  the  defendant  has 
done  no  business  in  the  state  of  New  Jersey,  and  that  the  only 
business  or  transactions  in  which  it  has  been  engaged  since  its 
organization  have  been  carried  on  in  the  city  and  county  of  New 
York. 

The  following  question  was  submitted  to  "the  General  Term : 
"Whether  said  defendant,  the  Amsterdam  Improvement  Com- 
pany, possessed  and  has  conveyed  to  Frederick  J.  Lancaster,  the 
plaintiff    herein,  a  good  and   sufficient  title   to  the  premises 
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described  in  said  contract  and  deed."  That  court  has  adjudged 
that  the  defendant's  deed  did  not  convey  to  the  plaintiff  a  good 
title,  and  that  its  title  was  subject  to  the  right,  title  and  interest 
of  the  people  of  the  state,  whose  title  was,  at  the  time  of  the 
execution  and  delivery  of  the  deed,  superior  and  prior  to  that  of 
the  defendant. 

Thomas  S,  BdBsfordy  for  plaintiff.  Louis  Marshall^  for 
defendant. 

Gray,  J.  {after  stating  the  facts).  Before  approaching  the 
discussion  of  the  principal  question  in  this  case,  certain  questions 
of  subordinate  importance  may  be  disposed  of,  which  have  been 
raised  upon  the  argument.  One  of  them  relates  to  the  right  of 
this  corj^oration  to  recognition  in  our  courts,  as  affected  by  the 
fact  that  the  incorporators  are,  witli  one  exception,  citizens  and 
residents  of  this  state.  Whatever  inference  can  be  drawn  as  to 
the  motives  which  took  them  into  a  foreign  jurisdiction  to 
organize  a  corporation  under  its  laws,  I  agree  with  the  General 
Term  that  any  such  question  has  been  once  and  for  all  settled  by 
our  recent  decision  in  the  case  of  Demarest  v.  Flack,  128  N.  Y. 
205  ;  28  X.  E.  Kep.  645.  It  appeared  in  that  case  that  citizens 
of  this  state  incorporated  under  the  laws  of  West  Virginia  to 
carry  on  a  certain  business,  with  the  principal  office  of  the  com- 
pany in  New  York  city,  and  where  only  it  had  been  conducting 
its  operations.  It  was  claimed  that  these  facts  invalidated  the 
corporation,  and  that  there  was  a  manifest  evasion  of,  and  fraud 
upon,  the  laws  of  the  state.  But  it  was  held  that  they  consti- 
tuted no  reason  for  refusing  recognition  to  the  corporation  ;  that 
there  was  no  essential  difference  between  a  corporation  formed 
under  the  laws  of  a  foreign  state,  the  members  of  which  were  its 
own  citizens,  and  one  so  formed,  the  members  of  which  were 
citizens  of  our  own  state.  If  our  citizens  are  attracted  to  other 
jurisdictions  for  purposes  of  incorporation,  because  of  more  favor- 
able corporation  or  taxation  laws,  I  cannot  see  in  that  fact,  how- 
ever and  in  whatever  sense  to  be  deplored,  any  reason  that  they 
should  be  prevented  from  employing  here  the  corporate  capital 
in  the  various  channels  of  trade  or  manufacture.  That,  as  it 
seems  to  me,  would  be  a  rather  hurtful  policy,  and  one  not  to  be 
attributed  to  the  state. 
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Another  question  relates  to  the  regularity  of  the  proceedings 
for  the  incorporation  of  the  defendant  company  under  the  laws 
of  the  state  of  New  Jersey.     I  am  unable  to  perceive  any  defect 
therein.     I  should  say  there  had  been  a  compliance  with  its  stat- 
utes.    But,  if  there  could  be  pointed  out  some  irregularity,  it 
coulu  not  be  made  the  subject  of  an  objection  to  the  defendant's 
title.     It  was  a  corporation  de  facto.     Its  incoi-porators  had  filed 
their  certificate  of  incorporation  as  required  by  the  laws  of  New 
Jersey,  and  a  certificate  had  l)een  filed  in  the  office  of  the  secre- 
tary of  state  of  this  state,  as  required  by  our  laws  of  a  foreign 
corporation.     It  was  exercising  a  franchise  attempted  to  be  con- 
ferred upon  it  by  the  laws  of  New  Jersey,  and  any  question 
affecting  its  right  to  transact  business  because  of  alleged  irregu- 
larities in  organization  is  a  matter  for  the  government  of  that 
state  to  inquire  into.     It  was  said  in  Methodist,  etc..  Church  v. 
Pickett,  19  N.  Y.  482,  with  respect  to  the  capacity  of  corpora- 
tions to  act,  that  "'  the  rule  established  by  law,  as  well  as  by  reason, 
is  that  parties  recognizing  the  existence  of  corporations  by  dealing 
with  them  have  no  right  to  object  to  any  irregularity  in  their 
organization,  or  any  subsequent  abuse  of  their  powers,  not  con- 
nected with  such  dealing.     As  long  as  they  are  overlooked  or 
tolerated  by  the  state,  it  is  not  for  individuals  to  call  them  in 
question."     That  this  principle  is  equally  applicable  to  foreign 
corporations  de  facto  was  held  in  Bank  of  Toledo  v.  International 
Bank,  21  N.  Y.  542.     "With  respect  to  the  question  of  whether 
the  laws  of  the  state  of  New  Jersey  authorize  the  kind  of  busi- 
ness which  this  company  was  organized  and  proposes  to  transact, 
I  think  that  the  provisions  of  the  statute  for  the  formation  of 
corporations,  to  which  our  attention  is  directed,  are  broad  enough 
in  their  scope  to  comprehend  the  objects  of  this  incorporation. 
They  authorize  incorporations  for  the  purpose  of  the  improve- 
ment and  sale  of  lands.     With  such  an  authorization,  and,  as  a 
corporation,  being  vested  under  those  laws  with  the  authority  to 
hold,  purchase  and  convey  such  real  and  personal  estate  as  the 
purposes  of  the  corporation  shall  require,  there  is  ample  support 
for  a  construction  that  this  company  may  deal  in  the  purchase 
and  sale  of  real  estate.     But,  if  any  doubt  might  be  entertained 
upon  the  correctness  of  our  construction  of  this  foreign  statute,  I 
do  not  think  the  doubt  affects  the  question  here.    If  to  engage 
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in  the  business  of  buying  and  of  selling  real  property  is  to  act  in 
excess  of  the  powers  conferred  upon  the  corporation  by  the  stat- 
ute of  Xew  Jersey,  it  is  for  that  government  to  inquire  into  the 
exercise  by  its  creature  of  corporate  powers.  It  is  not  a  question 
which  the  party  dealing  with  it  can  raise.  As  a  corporation  de 
facto,  possessing  some  capacity  to  acquire  and  convey  real  prop- 
erty, its  conveyance  is  unimpeachable  upon  any  ground  of  an 
excess  or  of  an  abuse  of  powers  conferred;  and  unless  in  the 
laws  of  this  state  we  are  able  to  find  a  prohibition,  expressed 
therein,  or  to  be  implied  therefrom,  which  disabled  this  corpora- 
tion from  acquiring  the  land  and  from  conveying  it,  the  plaintifE 
would  obtain  a  valid  title  to  the  premises  conveyed. 

The  principal  question  for  our  consideration  is  one  of  great 
importance,  for  upon  its  decision  not  only  depend  large  interests, 
but  a  judicial  definition  of  state  policy.  That  question  may  be 
thus  succinctly  stated :  Under  our  laws  can  a  foreign  corporation, 
incorporated  for  the  purpose  of  dealing  in  the  purchase  and  sale 
of  real  property,  come  into  this  state  and  transact  here  such  kind 
of  corporate  business  ?  The  General  Term  put  the  question  in 
somewhat  different  form :  Whether  it  may  "  purchase  and  hold 
lands  within  this  state  which  are  not  necessary  for  its  business, 
and  which  have  not  been  acquired  in  securing  the  payment  of  a 
debt  due  to  it."  That  is  hardly  exact  as  applied  to  the  case  of 
this  corporation.  As  I  have  shaped  it,  the  question  is  certainly 
made  broad  enough.  The  opinion  of  the  General  Term  was 
delivered  by  Mr.  Justice  Follett,  whose  opinions  are  entitled  to 
the  highest  respect,  and  he  negatives  the  proposition  embodied  in 
the  question  upon  the  ground,  in  substance,  that  from  certain 
general  statutes  of  this  state,  which  relate  to  the  right  of  foreign 
corporations  to  purchase  or  acquire  and  to  convey  real  property, 
and  from  numerous  special  acts  passed  to  authorize  them  to 
acquire  lands,  it  is  to  be  inferred  that  "  it  is  contrary  to  the  policy 
of  this  state  to  permit  such  corporations  to  take,  hold  and  convey 
lands  in  this  state  without  being  specially  authorized  so  to  do.'* 
The  general  statutes  to  which  he  refers  are  chapter  158  of  the 
Laws  of  1877  and  chapter  450  of  the  Laws  of  1887,  and  he  con- 
siders that  to  their  declarations  is  to  be  referred  solely  the  ques- 
tion of  the  right  of  foreign  corporations  generally  to  acquire,  hold 
and  convey  lands,  for  they  alone  recognize  their  right  in  such 
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respects.  The  act  of  1877  authorized  a  foreign  corporation  to 
purchase  at  a  sale  under  the  foreclosure  of  a  mortgage  or  under  a 
judgment  held  by  it ;  to  hold  the  land  purchased  for  not  exceed- 
ing five  years,  and  to  convey  it,  etc.  The  act  of  1887  authorized 
a  foreign  corporation  doing  business  in  this  state  to  acquire  such 
real  property  as  might  be  necessary  for  its  corporate  purposes  in 
the  transaction  of  its  business  here.  Both  provisions  were 
re-enacted  in  the  General  Corporation  Law  of  1892  (Chap.  687, 
Laws  1892)  as  sections  17  and  18.  In  order  to  uphold  the  validity 
of  the  conveyance  in.  question  here,  I  think  we  might  very  safely 
rest  our  conclusions  upon  the  enactment  of  1887  if  other  grounds 
were  lacking.  "We  might,  without  doing  violence  to  any  rule  of 
law,  say  that  that  act  was  such  sufficient  authority  as  to  make  the 
title  to  the  land  conveyed  by  the  foreign  corporation  quite  inde- 
feasible in  its  grantee.  The  General  Term  thought  it  was  not 
broad  enough ;  but  there  would  not  be  much  stress  in  reasoning 
that,  the  foreign  corporation  being  authorized  to  do  business 
here,  the  authorization  of  the  act  of  1887  "to  acquire  such 
real  property  as  may  be  necessary  for  its  corporate  pur- 
poses in  the  transaction  of  its  business  in  this  state,"  even 
though  we  were  disposed  to  define  it  as  comprehending 
merely  property  for  proposed  use  as  an  office,  a  warehouse 
or  factory,  etc.,  would,  nevertheless,  be  sufficient  to  enable 
the  corporation  in  possession  of  land  by  its  conveyance  to  vest  in 
the  grantee  a  good  title  to  it.  It  is  not  for  the  party  contracting 
for  the  conveyance  of  its  land  to  raise  the  question  of  how  far 
his  grantor  may  have  exceeded  the  authority  given  by  the  statutes 
of  the  state,  any  more  than  he  might  with  respect  to  an  alleged 
abuse  of  Hie  powers  conferred  by  its  home  charter.  Those  are 
questions  l)etween  the  corporation  and  the  government.  The 
presumption  militates  in  favor  of  the  validity  of  the  transaction, 
and  the  right  of  interference  by  the  state  does  not  extend  to  any 
forfeiture  of  the  property  held  by  the  corporation.  In  re  McGraw, 
111  N.  Y.  66,  96 ;  19  K.  E.  Eep.  233. 

In  Cowell  V.  Springs  Co.,  100  U.  S.  55,  the  objection  was  that 
tlie  National  Land  Improvement  Company,  a  Pennsylvania  cor- 
poration, which  granted  certain  lands  in  Colorado  to  the  springs 
company,  was  not  empowered  to  acquire  a  right  to  the  lands,  for 

VOL.  IX. —  21 
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the  reason  that  they  were  not  necessary  to  enable  it  to  carry  on 
its  business,  to  which  extent  corporations  in  Colorado  were  limited^ 
because  of  restrictions  upon  the  legislative  power  in  the  creation 
of  corporations.  It  was  held  that  "  whether  the  particular  prem- 
ises in  controversy  are  necessary  for  that  business  is  not  important. 
That  is  a  matter  between  the  government  of  the  state  and  the 
corporation,  and  is  no  concern  of  the  defendant."  But  we  are 
not  confined  to  any  such  narrow  grotmd  as  a  construction  of  the 
particular  acts  referred  to.  Our  general  laws  are  such  as  to  evi- 
dence a  state  policy  which  makes  no  invidious  distinction  against 
foreign  corporations  coming  within  our  boundaries  to  extend  the 
area  of  their  lawful  operations.  The  answer  to  the  question  is 
not  to  be  found  in  the  acts  to  which  the  learned  G-eneral  Term 
justices  refer.  If  they  have  not  overlooked,  they  have  failed,  in 
my  judgment,  to  give  due  weight  and  significance  to  other 
provisions  upon  our  statute  books.  The  Greneral  Corporation  Law, 
passed  in  1892,  contains  these  further  provisions  as  to  foreign 
corporations :  "  Sec.  15.  No  foreign  stock  corporation  other  than 
a  monied  corporation  shall  do  business  in  this  state  without  hav- 
ing first  procured  from  the  secretary  of  state  a  certificate  that  it 
has  complied  with  all  the  requirements  of  law  to  authorize  it  to 
do  business  in  this  state,  and  that  the  business  of  the  corporation 
to  be  carried  on  in  this  state  is  such  as  may  be  lawfully  carried  on 
by  a  corporation  incorporated  under  the  laws  of  this  state  for  such 
or  similar  purposes.  *  *  *  The  secretary  of  state  shall 
deliver  such  certificate  to  every  such  corporation  so  complying 
with*  the  requirements  of  law.  No  such  corporation  now  doing 
business  in  this  state  shall  do  business  herein  after  December 
31,  1892,  without  having  procured  such  certificate  from  the 
secretary  of  state.  *  *  *  Jfo  foreign  stock  corporar 
tion  doing  business  in  this  state  without  such  certificate 
shall  maintain  any  action  in  this  state  upon  any  contract 
made  by  it  in  this  state  until  it  shall  have  procured  such 
certificate.  Sec.  16.  Before  granting  such  certificate  the  secre- 
tary of  state  shall  require  every  such  foreign  corporation  to  tile 
in  his  office  a  sworn  copy  of  its  charter  or  certificate  of  incorpo- 
ration, and  a  statement  under  its  corporate  seal,  particularly  set- 
ting forth  the  business  or  objects  of  the  corporation  which  it  is 
engaged  in  carrying  on,  or  which  it  proposes  to  carry  on,  within 
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the  state,  and  a  place  within  the  state  which  is  to  be  its  principal 
place  of  business,  and  designating,  in  the  manner  prescribed  in  the 
Code  of  Civil  Procedure,  a  person  upon  whom  process  against 
the  corporation  may  be  served  within  the  state.  The  person  so 
designated  must  have  an  office,"  etc. 

The  negative  form  of  the  legislative  expression  is  pregnant  with 
meaning.  All  foreign  stock  corporations  are  accorded  the  same 
right  to  transact  their  business  here  as  domestic  corporations 
have,  if  it  be  one  which  the  latter  may  also  lawfully  transact,  and 
provided  there  has  been  compliance  with  certain  stated  require- 
ments. It  is  a  recognition  of  the  right  of  a  foreign  corporation 
to  do  business  here,  with  the  imposition  of  reasonable  conditions. 
A  certificate  was  granted  by  the  secretary  of  state,  in  December, 
1892,  which  certified  a  compliance  with  all  the  requirements  of 
law,  and  that  the  business  of  the  corporation  to  be  carried  on 
here  was  such  as  may  be  lawfully  carried  on  by  a  corporation 
incorporated  under  our  laws  for  such  or  similar  business.  By 
cliapter  691  of  the  Laws  of  1892,  known  as  the  "  Business  Corpo- 
rations Law,"  what  restrictions  may  have  existed  upon  the  organi- 
zation of  corporations  in  this  state  previously  were  done  away 
with.  Under  that  law  "  three  or  more  persons  may  become  a 
corporation  for  the  purpose  of  carrying  on  any  lawful  business,'' 
by  executing  and  filing  a  certificate,  which  shall  contain  the 
objects  for  which  formed,  including  the  nature  and  locality  of 
the  business.  The  effect  of  all  recent  legislation  is,  most  clearly, 
to  remove  all  barriers  to  the  transaction,  through  incorporation, 
of  any  lawful  business  in  this  state,  and  to  -recognize  an  equal 
right  in  the  foreign  corporation  with  that  of  the  domestic  corpo- 
ration. Presumably,  in  the  opinion  of  the  learned  General  Term 
justices,  it  was  not  considered  that  sections  15  and  16  of  the  Gen- 
eral Corporation  Law  include  within  their  purview  such  a  business 
as  the  acquisition  of  lands  within  this  state  by  foreign  corporations 
for  purposes  not  connected  with  necessities  for  a  corporate  use.  But 
I  do  not  think  we  can  so  limit  the  meaning  of  these  sections.  It  is 
true  that  they  are  followed  by  sections  17  and  18,  to  which  the  opin- 
ion below  attaches  such  weight ;  but  their  presence  is  no  warrant  for 
ignoring  the  broad  and  general  authority  contained  in  the  preceding 
provisions.  Section  18  may  still  have  an  office  to  perform,  in  limit- 
ing the  period  of  time  for  which  a  foreign  corporation,  without  a 
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certificate  here,  may  hold  land  taken  for  a  debt,  or  purchased  at 
a  sale  under  a  judgment  or  decree ;  while  the  necessity  for 
retainmg  section  17  is  not  readily  perceived*  The  foreign  cor- 
poration, which  desires  to  acquire  real  property  solely  for  use 
connected  with  the  transaction  of  its  business  here,  must,  under 
section  15  procure  the  certificate  of  the  secretary  of  state  as  a 
condition  of  being  permitted  to  carry  on  business ;  and,  having 
the  certificate,  its  right  to  do  business  as  freely  as  a  domestic  cor- 
poration necessarily  carries  with  it  the  recognition  of  the  right  to 
acquire  and  hold  what  real  property  may  be  necessary  for  that 
purpose.  Both  sections,  possibly,  were  retained  in  the  revision 
of  corporation  laws  out  of  abundant  caution.  Neither  section  is 
a  new  enactment,  but  merely  the  continuation  of  an  existing  law. 
"Whatever  the  reason  to  be  assigned  for  retaining  sections  17  and 
18,  the  provisions  of  sections  15  and  16  contain  an  authoritative 
declaration  by  the  legislature,  and  we  neither  can  nor  should 
attempt  to  refine  away  their  comprehensive  meaning.  Nor  am  I 
able  to  perceive  that  it  is,  or  that  it  ever  was,  the  policy  of  this 
state  to  prevent  foreign  corporations  from  acquiring  and  holding 
real  property  here,  if  desired  for  the  transaction  of  any  lawful 
business.  To  discover  the  public  policy  of  a  state  we  are  limited, 
as  it  was  observed  by  Mr.  Justice  Story,  in  the  Girard  "Will  Case, 
2  How.  127,  to  what  "  its  Constitution  and  laws  and  judicial  decis- 
ions  make  known  to  us."  I  am  aware  of  nothing  in  the  Consti- 
tution  upon  the  subject.  There  were  no  statutes  passed  upon  the 
subject  prior  to  the  act  of  1877,  referred  to ;  and  in  their  silence 
the  principle  of  a  ^neral  right  in  legally  constituted  corpora- 
tions, with  sufficient  chartered  powers,  and  the  principle  of  assent 
implied  by  the  general  law  of  comity  between  states,  had  a  scope 
for  operation  in  favor  of  the  right  of  a  foreign  corporation  to 
acquire  and  hold  real  property  here.  If  special  enabling  acts 
have  been  procured  in  particular  cases,  they  do  not,  necessarily, 
disprove  the  general  right.  Prudence  and  cautious  counsels  may 
have  dictated  their  procurement.  While  the  enactment  of  the 
statute  of  1877  contained  a  limitation  upon  the  right  of  the 
foreign  corporation  to  hold  real  property  with  respect  to  time, 
the  subsequent  act  of  1887,  was  in  the  direction  of  removing  such 
or  any  limitation.  Then  came  the  general  statutes  of  1892,  which 
allowed  all  foreign  corporations  to  do  business  here,  upon  com- 
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pliance  with  conditions  named,  and  which  placed  them  upon  4 
similar  footing  with  domestic  corporations  as  to  transaction  of 
a  corporate  business. 

If  we  turn  only  to  the  decisions  of  this  court  in  our  investiga- 
tion of  what  has  been  the  public  policy  of  this  state  towards 
foreign  corporations,  we  find  them  interpreting  and  applying  the 
principle  of  state  comity  in  the  broadest  spirit.  In  People  v. 
Fire  Ass'n  of  Philadelphia,  92  N.  Y.  311,  it  was  observed  that, 
"  where  a  state  does  not  forbid,  or  its  public  policy,  as  evidenced 
by  its  laws,  is  not  infringed,  a  foreign  corporation  may  transact 
business  within  its  boundaries,  and  be  entitled  to  the  protection  of 
its  laws."  In  HoUis  v.  Drew  Seminary,  95  N.  Y.  166,  it  was 
held  that,  "  unless  the  legislature  forbids,  they  (foreign  corpora- 
tions) can  come  here  as  freely  as  natural  persons,  and  exerciae 
here  all  the  powers  conferred  upon  them  by  their  charter,  subject 
to  the  limitation  imposed  ujK)n  natural  persons  ;  that  is,  they  can 
do  no  acts  in  violation  of  our  laws  or  of  our  public  policy.  But 
unless  prohibited  by  law,  they  can  do  here,  within  the  limits  of 
their  chartered  powers,  precisely  what  domestic  corporations  can 
do."  This  decision  was  in  line  with  the  early  case  in  this  court 
of  Bard  v.  Poole,  12  N.  Y.  495,  in  which  the  discussion  turned 
upon  the  question  of  the  right  of  a  corporation  of  the  state  of 
Maryland  to  make  loans  secured  by  mortgages  upon  real  estate 
within  this  state.  Judge  Denio  said,  in  the  opinion  in  that  case, 
that  "  any  of  the  states  of  the  Union  may,  as  this  and  several  of 
the  other  states  have  done,  interdict  foreign  corporations  from 
performing  certain  single  acts,  or  conducting  a  particular  descrip- 
tion of  business  within  its  jurisdiction.  But,  in  the  absence  of 
laws  of  that  character,  or  in  regard  to  transactions  not  within 
the  purview  of  any  prohibitory  law,  and  not  inconsistent  with 
the  policy  of  the  state  as  indicated  by  the  general  scope  of 
its  laws  or  Constitution,  corporations  are  permitted  by  the  comity 
of  nations  to  make  contracts  and  transact  business  in  other  states 
than  those  by  virtue  of  whose  laws  they  were  created,  and  to 
enforce  those  contracts,  if  need  be,  in  the  courts  of  such  other 
states.  It  is,  of  course  implied  that  the  contract  must  be  one 
which  the  foreign  corporation  is  permitted  by  its  charter  to  make, 
and  it  must  also  be  one  which  would  be  valid  if  made  at  the  same 
place  by  a  natural  person,  not  a  resident  of  that  state."     It  seemB 
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to  me  to  be  very  clear,  upon  examination  of  our  laws,  and  by 
reference  to  sucb  judicial  opinions,  that  there  never  was  a  time 
in  the  liistory  of  tlie  state  when  a  foreign  corporation  was 
prevented  from  entering  its  boundaries  to  transact  any  lawful 
business  which  a  non-resident  natural  person  miglit  have  trans- 
acted here.  What  public  policy  is  invaded,  and  wliat  public 
interests  are  prejudiced,  by  extending  to  the  foreign  corporation, 
for  the  transaction  of  its  business,  the  privileges  and  protection 
of  the  laws  of  our  own  state,  even  when  that  business  involves  the 
acquisition  of  and  dealing  in  real  property  ?  If  we  were  to  con- 
sider the  question  simply  in  the  light  of  a  sound  or  a  good  policy, 
there  are  abundant  reasons  for  holding  that  it  is  to  the  public 
advantage  that  our  borders  should  be  as  much  open  for  all  lawful 
purposes  to  foreign  corporations  as  to  natural  persons.  Their 
advent  and  lawful  operation  cannot  but  tend  to  some  advance- 
ment of  our  commercial  interests,  and  must  advantage  the  com- 
monwealth. It  is  the  policy  of  the  state  to  encourage  the 
employment  of  capital  here  by  liberal  laws.  Upon  what  reason- 
able ground  shall  we  recognize  the  natural  person  who  comes 
here  and  refuse  recognition  to  the  foreign  corporation?  And 
how  is  the  matter  affected  if  the  capital  is  employed  in  dealing  in 
the  acquisition  and  barter  of  lands,  and  not  in  commerce,  manu- 
facturing or  such  like  ways?  What  legal  difference  is  there, 
which  the  state  can  recognize,  if  all  the  corporations  happen  to 
be  residents  of  this  state?  The  corporation  is,  nevertheless,  a 
legal  entity,  endowed  by  a  sister  state  with  capacities  and  powers, 
and  seeks  our  state  as  the  field  of  its  activity  in  the  conduct  ot  its 
business  enterprise.  Incorporations  are,  as  a  rule,  advantageous 
to  private  and  to  public  interests.  As  the  business  capacities  of 
the  general  mass  of  mankind  are  constantly  improving,  associa- 
tions of  individuals,  voluntarily  combining  their  contributions, 
are  able  to  perform  works  of  various  characters  which  no  one 
person  is  able  to  accomplish.  I  believe  that  to  be  a  well-recog- 
nized principle  in  political  economy.  But  we  are  not  to  consider 
the  question  as  one  simply  of  sound  or  of  good  policy,  but 
whether  there  is  any  known  public  policy  which  is  affected. 
What  reason  is  there  that  the  courts  shall  condemn  the  business 
proposed  to  be  carried  on  by  the  defendant  ?  What  vice  inheres 
in  it  ?    The  case  does  not  fall  within  those  which  the  courts  have 
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decided  to  be  against  public  policy.  The  business  is  not  immoral 
in  itself.  That  it  is  not  prohibited  by  legislation  I  think  I  have 
been  able  to  show. 

In  the  opinion  below  it  is  suggested  that  if  the  defendant  may 
legally  acquire  and  convey  land  in  this  state  at  pleasure,  there  is 
no  limitation  upon  the  amount  which  a  foreign  corporation  may 
hold,  except  in  its  ability  to  purchase  and  pay.  As  applied  to 
the  case  of  this  corporation,  it  might  be  a  sufficient  answer  to  say 
that  the  chartered  purpose  of  dealing  in  the  purchase  and  sale  of 
real  property  rather  negatives  the  idea  of  an  intended  accumula- 
tion of  real  estate  holdings  to  any  extraordinary  extent.  But  a 
better  answer  would  be  that  it  is  always  within  the  power  of  the 
legislature  to  interfere,  and  to  regulate,  if,  by  the  magnitude  of 
the  business,  the  public  interests  are  aflEected,  and  seem  unduly 
threatened.  Decisions  of  this  court  might  be  referred  to,  to 
show  how  far  the  legislative  power  has  been  deemed  to  extend  in 
the  direction  of  controlling  a  private  .business  on  the  ground  that 
its  magnitude  affected  the  public  and  justified  such  interference.. 
Without  prolonging  the  discussion,  I  think  the  General  Term 
erred  in  their  conclusions,  and  that  the  judgment  should  be 
reversed,  and  that  judgment  should  be  ordered  for  the  defendant 
upon  the  submission,  with  costs.  All  concur,  except  Bartlett,  J.^ 
not  sitting.     Judgment  accordingly.* 

FOREIGN  CORPORATIONS— RECENT  DECISIONS. 

1.  The  law  of  foreign  corporations  generally. —  Prior  decisions  and 
notes  in  these  reports  relating  to  foreign  corporations  wiU  be  found  referred 
to  in  note  to  Wright  v.  Lee,  8  Am.  R.  R.  &  Corp.  Rep.  238,  281. 

2.  Pleading  and  proof  of  corporate  existence. — Where,  in  an  equitabler 
action,  the  bill  alleges  that  plaintiff  Is  a  foreign  corporation,  a  general  denial 
puts  in  issue  the  corporate  character  of  plaintiff,  and  proof  thereof  is  neces- 
sary to  entitle  it  to  recover.  Bank  of  Jamaica  v.  Jefferson,  92  Tenn.  537 ; 
22  S.  W.  Rep.  211.  The  general  statutes  of  Washington  (§§  1498,  1499)  pro- 
vide that  a  copy  of  any  certificate  of  incorporation  of  a  domestic  corporation, 
certified  by  the  secretary  of  state,  shall  be  received  in  the  courts  as  prima 
facjfe  evidence  of  the  formation  of  the  company  ;  and  section  1524  confers  on 
foreign  corporations  the  same  rights  to  transact  business  and  to  sue  and  be 
sued  in  this  state  as  are  given  domestic  corporations.  Section  1525  provides 
that  a  foreign  corporation  shall  cause  to  be  filed  and  recorded  in  the  office  of 
the  secretary  of  state  a  certified  copy  of  its  articles  of  incorporation,  certified 
to  by  the  ofiOicer  who  is  the  custodian  of  the  same,  according  to  the  laws  of  the 

•  Reported  in  140  N.  Y.  576;  85  N.  E.  Rep.  964. 
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state  where  it  is  incorporated,  and  attested  by  such  officer  under  his  hand  and 
seal  of  office,  which  attestation  shall  be  prima  facie  proof  of  the  facts  therein 
stated ;  and  section  1526  provides  for  the  appointment  of  an  agent  of  such 
corporation,  to  be  filed  and  recorded  with  the  secretary  of  state.  Held,  in  an 
action  by  a  corporation  of  a  sister  state,  that  the  documents  thus  required  to 
be  filed  are  to  be  considered  as  the  original  instruments,  and  copies  thereof 
certified  by  the  secretary  of  state,  introduced  in  evidence,  were  prima  facie 
proof  of  the  facts  therein  recited.  Knapp,  Burrell  &  Co.  v.  Strand,  4  Wash. 
686 ;  30  Pac.  Rep.  1068.  See,  also.  United  States  Vinegar  Co.  v.  Foehren- 
bach,  26  N.  Y.  S.  632. 

3.  Taxation. —  A  foreign  corporation  which  does  some  of  its  manufactur- 
hig  in  New  York,  though  the  greater  portion  is  done  in  another  state,  is  within 
the  exception  of  Laws  1880,  chapter  542,  section  3,  as  amended  by  Laws  1885, 
chapter  359,  providing  that  any  foreign  corporation  doing  business  in  New 
York  shall  be  taxable  there,  except  manufacturing  corporations  *'  carrying  on 
manufacture  *  ♦  ♦  within  this  state."  People  ex rel.  Seth  Thomas  Clock 
Co.  V.  Wemple,  138  N.  Y.  323 ;  31  N.  E.  Rep.  238.  Under  Laws  1880,  chap- 
ter 542,  which  provides  that  the  basis  of  the  taxation  of  foreign  corporations 
not  within  any  of  the  exceptions  *' shall  be  the  amount  of  capital  stock 
employed  in  this  state,"  the  value  of  all  goods  on  hand,  and  property  and 
money  on  deposit  and  used  in  business,  in  New  York,  may  be  considered  in 
estimating  the  amoimt,  but  not  sales  made  by  sample  at  its  business  offices  in 
New  York,  to  persons  without  the  state,  with  delivery  from  its  factory  in 
another  state.  Ibid.  Where  the  only  property  that  a  foreign  corporation  has 
within  the  state  is  a  small  amount  of  furniture  in  an  office,  and  the  only  obli- 
gations it  incurs  in  the  state  are  for  rent  of  such  office,  and  the  salary  of  its 
agent  in  charge  of  the  same,  it  employs  no  capital  in  the  state  that  can  be 
made  the  basis  of  taxation.  People  ex  rel.  Harlan  &  H.  Co.  v.  Campbell.  139 
N.  Y.  68 ;  34  N.  E.  Rep.  753. 

A  foreign  railroad  corporation,  by  acts  of  the  legislature  of  Pennsylvania, 
was  permitted  to  build  a  portion  of  its  road  through  the  state.  By  a  certifi- 
cate filed  with  the  secretary  of  state  under  provisions  of  act  Pennsylvania, 
April  22,  1874,  the  company  designated  a  place  of  business,  and  an  agent  to 
represent  them  in  the  state.  Act  Pennsylvania,  June  30,  1885,  section  4,  pro- 
vides for  the  taxation  of  the  indebtedness  of  all  corporations  "doing  business 
in  this  commonwealth,"  and  the  collection  of  the  tax  by  the  corporation. 
Held,  that  such  act  applied  to  the  railroad  company,  and  was  a  proper  exercise 
of  legislative  power.  Commonwealth  v.  N.  Y  .  L.  E.  &  W.  R.  Co.,  145Penn. 
St.  57;  22  Atl.  Rep.  212.  The  New  York,  Lake  Erie  and  Western  Railroad 
Company ,  a  foreign  corporation,  was  permitted  by  acts  Pennsylvania,  February 
16, 1841  (P.  L.  28),  and  March  26,  1846  (P.  L.  179),  to  build  a  portion  of  its  road 
in  the  state  on  payment  of  $10,000  annually  to  the  state  after  its  completion. 
Held,  that  act  June  30, 1885,  which  imposes  a  tax  on  * '  any  scrip,  bonds  or  certifi- 
cates issued  by  a  foreign  corporation  to  residents  of  this  state,  and  held  by 
them,"  makes  it  the  duty  of  the  treasurer  of  such  corporation  to  assess  and 
retain  the  tax  when  payment  of  interest  is  made  on  such  bonds,  and  to  report 
the  amount  thereof  '*  as  nearly  as  the  same  can  be  ascertained  ; "  failing  which, 
the  corporation  is  liable  for  the  tax,  applied  to  such  company  and  did  not 
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impair  the  obligation  of  the  contract  between  the  state  and  the  corporation,  as 
set  torth  in  the  above  private  statutes.  Ibid.  Where,  under  the  same  statute, 
the  report  of  defendant's  treasurer  showed  that  it  had  issued  bonds,  etc.,  to 
the  amount  of  $78,000,000,  whose  ownership  could  not  be  determined  except 
iw  to  some  $28,000,000,  which  were  registered  for  the  purpose  of  voting,  of 
which  $338,000  were  owned  by  residents  of  Pennsylvania,  it  was  held  that  it 
is  not  to  be  presumed,  for  purposes  of  taxation,  that  the  unregistered  bonds, 
etc. .  of  defendant  were  held  by  residents  of  Pennsylvania  in  the  same  pro- 
portion, and  defendant  is  only  liable  for  the  tax  on  those  which  are  shown  to 
be  actually  so  held.  Commonwealth  v.  New  York,  L.  E.  &  W.  R.  Co.,  145 
Penn.  St.  67 ;  22  Atl.  Rep.  236. 

4.  Taxation  of  shares  of  foreign  corporations  and  associations. —  A 
statute  of  Connecticut,  which  provides  that  personal  property  in  the  state, 
not  exempt  from  taxation,  shall  include  all  stocks  not  issued  by  the  United 
States,  applies  to  foreign  express  companies  in  the  nature  of  partnerships, 
created  for  a  specific  period  of  years,  and  whose  stock  is  divided  into  shares, 
made  transferable,  also  assessable  for  losses  and  liabilities  of  such  companies, 
and  which  is  treated  by  them,  their  shareholders,  and  the  commercial  world 
as  shares  of  stock.  Lock  wood  v.  Town  of  Weston,  61  Conn.  211 ;  28  Atl. 
Rep.  9.  The  stock  of  such  companies  comes  within  General  Statutes,  section 
8830,  which  provides  that  the  tax  list  of  any  person  need  not  include  any 
property  situated  in  another  state  when  it  can  be  made  satisfactorily  to  appear 
to  the  assessor  that  the  same  has  been  fully  assessed  in  such  state  ;  and,  unless 
the  contrary  clearly  appears,  the  presumption  is  that  such  stock  has  been 
assessed  elsewhere.  Ibid.  The  foregoing  case  concerned  stock  in  the  Ameri- 
can Express  Company  and  United  States  Express  Company.  In  Sanford  v. 
Gregg.  58  Fed.  Rep.  620,  it  was  held  that  the  capital  stock  of  the  Adams 
Express  Company,  which  is  a  similar  association,  was  not  taxable  under  Penn- 
sylvania statutes,  as  being  the  stock  of  a  company  **  incorporated  by  another 
state."  and  doing  business  in  Pennsylvania. 

5.  Power  to  acquire  or  hold  real  estate. — While  a  statute  of  Nebraska 
which  provided  that  no  foreign  corporation  "shall  acquire  or  own,  hold  or 
possess,  by  right,  title  or  descent  accruing  hereafter,  any  real  estate  in  the 
state  of  Nebraska,"  was  in  force,  C.  Aultman  &  Co.,  a  foreign  corporation, 
purchased  real  estate  in  this  state  at  a  judicial  sale.  Held,  that  its  title  is 
valid  against  every  one  but  the  state,  and  can  be  divested  only  by  pro- 
ceedings brought  by  the  state  for  that  purpose.  Carlow  v.  C.  Aultman  &  Co., 
2S  Neb.  672  ;  44  N.  W.  Rep.  873.  For  a  construction  of  the  statutes  of  Wash- 
ington  on  the  same  subject,  see  Realty  Co.  v.  Appollonio,  5  Wash.  437 ;  82 
Fac.  Rep.  219. 

0.  Service  of  process  upon  foreign  corporations — who  are  a^nts 
within  the  meaning  of  statutes  as  to  service. —  In  an  action  against  a 
foreign  corporation,  the  citation  was  served  upon  the  corporation,  in  its  own 
state,  by  delivery  to  the  president  of  the  corporation.  The  corporation 
answered  by  pleas  to  the  jurisdiction,  on  the  ground  of  non-residence  and  sub- 
stituted serrice,  and,  reserving  its  right  thereunder,  filed  a  plea  to  the  merits. 
Held,  that  its  voluntary  appearance  by  plea  to  the  merits  was  a  waiver  of  the 
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objection  to  the  jurisdiction.  St.  Louis,  8.  &  T.  R.  Co.  v.  Whitley,  77  Tex. 
126 :  13  8.  W.  Rep.  853. 

The  statute  of  Arkansas  (Mansf.  Dig.  §  3834)  provides  that  no  foreign 
insurance  company,  nor  its  agents,  shall  do  business  in  this  state  until  it  haa 
filed  with  the  state  auditor  a  written  stipulation,  duly  authenticated  by  the 
company,  agreeing  that  any  process  affecting  the  company,  served  on  the 
auditor,  any  one  designated  by  him,  or  the  agent  specified  by  the  company  to 
receive  service  of  process,  shall  have  the  same  effect  as  if  served  personally  on 
the  company  within  the  state.  Held,  that,  where  a  foreign  insurance  company 
had  appointed  the  auditor  to  receive  service,  service  upon  him  would  be  suffi- 
cient to  give  the  Circuit  Court  jurisdiction  of  the  ccmpany,  not  only  in  cases 
arising  out  of  the  regular  business  of  the  company,  but  also  in  case  of  libel  by 
the  company  published  within  the  state.  American  Casualty  Ins.  Co.  v.  Lea, 
56  Ark.  539 :  20  8.  W.  Rep.  416. 

A  statute  of  Pennsylvania  provides  that  in  actions  against  foreign  corpora- 
tions, "  process  may  be  served  upon  any  officer,  agent  or  engineer  of  such 
corporation,"  in  a  manner  specified.  Held,  that  it  did  not  apply  to  foreign 
corporations  not  doing  business  in  the  state,  and  that  the  courts  of  Pennsylva- 
nia can  acquire  no  jurisdiction  of  a  foreign  corporation  which  has  never  done 
business  in  the  state  by  service  of  process  upon  its  president  while  he  is  tem- 
porarily in  the  state  for  either  business  or  pleasure.  Phillips  v.  Burlington 
Library  Co.,  141  Penn.  St.  462;  21  Atl.  Rep.  640.  A  statute  of  Nebraska, 
provides  as  follows  :  "  Where  the  defendant  is  a  foreign  corporation,  having 
a  managing  agent  in  this  state,  the  service  may  be  had  upon  such  agent." 
Under  this  statute  it  was  held  that  where  the  agent  of  a  foreign  corporation 
comes  into  the  state  and  purchases  a  bill  of  goods,  the  corporation  may  be 
sued  for  the  price  of  the  goods,  within  the  state,  and  that  the  agent  who 
bought  the  goods  was  a  **  managing  agent "  within  the  statute,  although  it  did 
not  appear  that  the  corporation  had  transacted  any  other  business  within  th& 
state,  and  that  service  upon  such  agent  while  he  was  temporarily  within  the 
state  gave  jurisdiction  of  the  corporation.  Kloff  v.  Creston  City  Guarantee 
Water  Works  Co..  34  Neb.  808 ;  52  N.  W.  Rep.  819. 

The  appointment  of  the  state  superintendent  of  insurance  as  the  attorney  of 
a  non-resident  insurance  company  for  the  purpose  of  receiving  service  of  pro- 
cess, as  required  by  Laws  New  York,  1884,  chapter  346,  section  1,  does  not 
authorize  him  to  accept  service  by  mail,  and  such  service  is  void.  Former  v. 
National  Life  Ass.,  50  Fed.  Rep.  829.  The  removal  of  a  cause  by  defendant, 
after  specially  appearing  in  the  state  court  for  the  purpose  of  objecting  to  the 
sufficiency  of  service,  does  not  constitute  such  a  general  appearance  as  will 
prevent  the  federal  court  from  setting  aside  the  service  as  illegal  and  void. 
Ibid. 

Howard's  Statutes  Michigan,  section  8086,  as  amended  by  Acts  1889,  No. 
266,  provides  that  any  corporation  may  be  garnished  under  the  act.  If 
foreign,  the  writ  may  be  served  upon  any  officer  or  agent  in  the  service  of  the 
corporation  within  the  state,  whether  he  is  in  the  state  upon  the  business  of 
the  corporation  or  not ;  and  the  disclosure  of  such  officer  or  agent  shall  be  con- 
sidered the  answer  of  the  corporation.  Held,  that  service  may  be  made,  in. 
the  case  of  a  foreign  mining  corporation,  upon  a  resident  agent,  whose  duty 
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It  is  to  act  as  custodian  of  the  property  of  the  company  and  inspect  the  mines, 
whether  he  has  any  other  duties  conferred  upon  him  or  not.  Shafer  Iron  Co. 
▼  Iron  Circuit  Judge,  88  Mich.  464 ;  50  N.  W.  Rep.  889.  The  provisions  of 
said  section  8066  relative  to  service  upon  foreign  corporations  are  not 
obnoxious  to  Constitution  of  United  States,  amendment  14,  in  denying  to  such 
corporations  the  equal  protection  of  the  law.     Ibid. 

In  an  action  against  a  New  York  corporation  publishing  a  newspaper  there^ 
service  of  summons  in  New  Jersey,  upon  a  person  whose  only  connection  with 
the  company  consists  in  receiving  advertisements  at  the  published  rates,  for- 
warding the  same  to  the  home  office,  receiving  thence  bills  for  the  same  and 
collecting  them  upon  commission,  is  not  a  service  upon  an  agent  of  the  com- 
pany, within  the  meaning  of  section  88  of  the  Corporation  Act.  Mulheam  v. 
Press  Pub.  Co.,  58  N.  J.  L.  150 :  20  Atl.  Rep.  760. 

The  Indiana  statutes  provide  that  process  against  a  foreign  corporation  may 
be  served  on  certain  officers  or  agents,  and,  if  none  such  can  be  found,  then 
on  any  person  authorized  to  transact  business  in  the  name  of  the  corporation. 
Such  statutes  also  forbid  any  foreign  insurance  company  to  do  business  in 
Indiana,  unless  it  shall  first  file  a  written  consent  with  the  state  auditor  that 
process  may  be  served  on  any  authorized  agent  of  the  company  in  the  state, 
and  declare  that  any  x>erson  who  shall  receive  or  transmit  money  for  its  use, 
or  transact  any  business  on  its  account,  shall  be  deemed  its  agent.  Held,  that 
a  person  in  Indiana  who  delivered  policies  of  a  foreign  insurance  company  on 
application  made  in  Indiana,  and  received  assessments  from  members  of  such 
company,  pursuant  to  notice  from  the  company  to  pay  the  same  to  him,  and 
who  transmitted  such  assessments  to  the  company  with  periodical  statements, 
was  its  agent,  and  service  of  process  on  him  in  an  action  brought  in  Indiana 
gave  the  court  jurisdiction  of  the  corporation.  Reyer  v.  Odd  Fellows' 
FiBtemal  Ace.  Assn.,  157  Mass.  867 ;  82  N.  £.  Rep.  469. 

Defendants'  general  agents  appointed  a  sub-agent,  and  directed  him  to  sign 
all  papers  of  Importance,  "  C.  A.  ifc  Co.  [principals],  by  W.  Q.  &  W.  B., 
General  Agents,  by  S."  (sub-agent).  The  sub-agent  proceeded  to  sell 
machinery  and  settle  accounts  in  the  name  of  the  principal,  who  recognized 
his  settlements  and  received  the  benefit  of  his  services.  Held,  that  service  of 
a  summons  on  such  agent  was  sufficient  under  Revised  Statutes  of  Wisconsin, 
section  2637,  subdivision  11,  providing  for  service  of  summons  against  a 
foreign  corporation,  on  any  agent  "  having  charge  of  or  conducting  any  busi- 
ness therefor  in  this  state."  Burgess  v.  C.  Aultman  &  Co.,  80  Wis.  292;  50 
N.  W.  Rep.  175. 

A  non-resident  corporation  sold  its  goods  only  to  certain  persons  in  each 
state  whom,  in  its  circulars,  it  styled  "  distributing  agents,"  under  an  agree- 
ment whereby  each  of  the  latter  was  to  buy  exclusively  from  it,  and  to  sell 
at  trade  prices  prescribed  by  it.  On  complying  with  these  conditions  for  a 
given  time  the  "agent "  was  to  become  entitled  to  a  certain  rebate,  and  also  to 
have  authority  to  issue  to  his  wholesale  customers  certificates  binding  the 
corporation  to  pay  a  rebate  directly  to  them,  provided  they  continued  for  a 
given  time  to  purchase  from  him  exclusively.  He  sustained  no  other  relation 
to  the  compeny.  and  the  goods  purchased  by  him  were  absolutely  his  own. 
Held,  that  he  was  not  the  agent  of  the  corporation,  within  the  meaning  of 
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Ckxle  of  Maryland,  article  23,  sections  2d5,  296,  authorizing  service  against 
foreign  corporations  upon  their  agents  or  attorneys.  Gk)tt8Chalk  Go.  v.  Dis- 
tilling &  Cattle  Feeding  Co.,  50  Fed.  Rep.  681.  Whether  one  is  a  resident 
agent  of  a  foreign  corporation  is  held  to  be  a  question  of  fact  for  the  trial 
court  in  Hester  v.  Rasin  Fertilizer  Co.,  88  S.  C.  609 ;  12  S.  E.  Rep.  568. 

Where  the  regulations  of  an  association  having  a  benefit  department  require 
the  secretary  of  each  local  division  to  certify  to  the  health  of  every  applicant 
for  insurance,  to  keep  a  correct  list  of  the  members  of  the  benefit  department, 
to  place  thereon  the  name  of  any  member  of  the  insurance  department  join- 
ing his  division  by  transfer  from  any  other  division,  and  also  make  it  the  duty 
of  members  to  notify  him  of  any  changes  of  residence,  such  secretary  must 
be  considered  an  insurance  **  agent "  of  the  association,  under  Revised  Statutes 
of  Wisconsin,  section  2637,  subdivision  9,  and  section  1977,  declaring  who 
shall  be  considered  agents  of  a  foreign  insurance  company  for  the  purpose  of 
receiving  service  of  process.  Dixon  v.  Order  of  Railway  Conductors  of 
America,  49  Fed.  Rep.  910. 

7.  Garnishment. —  A  debt  due  from  a  corporation  for  services  rendered  in 
the  state  where  the  debtor  was  incorporated  and  the  creditor  domiciled  cannot 
be  reached  by  garnishment  in  another  state,  as  it  cannot  be  brought  under  the 
legal  control  of  the  court,  even  if  it  should  have  statutory  provisions  for  serv- 
ing process  on  foreign  corporations  in  such  cases.  Havana  G.  S.  R.  Co.  v. 
Chumley,  92  Ala.  317;  9  South.  Rep.  286. 

Service  of  a  writ  of  garnishment  on  an  officer  of  a  foreign  benevolent  cor- 
poration, when  found  in  the  state,  is  sufficient,  and  his  disclosure  admitting  lia- 
bility  is  binding  on  the  corporation,  under  Public  Laws  Michigan,  1889,  act  266, 
which  provides  that  a  garnishment  may  be  served  on  the  officer  of  a  foreign 
corporation  found  within  the  state,  whether  he  is  on  business  of  the  corpora- 
tion or  not,  and  the  officer  shall  make  disclosure  which  shall  be  considered  the 
answer  of  the  corporation.  First  Nat.  Bank  v.  Burch.  80  Mich  242;  45  N.  W. 
Rep.  93.  Under  Public  Acts  Michigan,  1889,  No.  266,  providing  that  any 
corporation,  foreign  or  domestic,  other  than  municipal,  may  be  garnished,  a 
foreign  mutual  benefit  corporation,  owing  moneys  on  a  certificate  of  member- 
ship issued  to  a  resident  of  Michigan  for  the  benefit  of  persons  dependent  on 
him  for  support,  may  be  garnished  in  that  state  by  a  creditor  of  the  holder  ot 
such  certificate,  though,  by  the  law  of  the  state  in  which  the  corporation  is 
organized,  such  moneys  are  exempt.     Ibid. 

Before  the  passage  of  the  law  of  1891.  a  corporation  doing  business  both  in 
Missouri  and  in  Illinois  could  be  garnished  in  the  latter  state  upon  an  indebted  • 
ness  contracted  and  payable  in  Missouri,  even  though  plaintiff  and  the  princi- 
pal debtor  were  both  residents  of  Missouri,  and  though  the  garnishment  pre- 
ceedings  were  brought  in  Illinois  for  the  express  purpose  of  evading  the 
exemption  laws  of  Missouri.  Railroad  Co.  v  Barron.  83  111.  365.  followed. 
41  m.  App.  543,  affirmed.  Wabash  R  Co.  v.  Dongan.  142  Hi,  248.  81  N.  E. 
Rep  594. 

In  the  absence  of  any  statutory  provision,  certificates  of  stock  in  a  foreign 
corporation  are  not  subject,  as  choses  in  action,  to  garnishment  process  under 
a  writ  of  attachment.  Armour  Bros.  Banking  Co.  v.  Smith,  118  Mo  13;  20 
S.  W.  Rep.  690. 
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For  the  construction  and  application  of  varioufi  statutes  in  relation  to  gar- 
nishment proceedings  see  the  following:  Carson  v.  Memphis  &C.  R.  Co.,  88 
Tenn.  646;  13  S.  W.  Rep.  588;  Dittenhoffer  v.  Coeur  D'Alene  Clothing  Co., 
4  Wash.  519;  80  Pac.  Rep.  660;  Central  R  &  B.  Co.  v.  Georgia  Construction, 
etc.,  Co.,  83  8.  C.  319;  11  8.  E.  Rep.  192;  Blanc  v.  Paymaster  Min.  Co.,  96 
Cal  524;  80  Pttc.  Rep.  765;  Rainey  v.  Maas,  51  Fed.  Rep.  680. 

8.  JuriBdiction  as  respects  relief  which  may  be  granted  against 
foreign  corx>oration8. —  The  courts  of  Massachusetts  will  not  take  jurisdic- 
tion of  a  suit  by  the  stockholders  of  a  Missouri  corporation  to  enjoin  the  cor- 
poration from  issuing  bonds  secured  by  mortgage  on  property  in  Missouri. 
Kimball  v.  St.  Louis  &  8.  F.  R.  Co.,  157  Mass.  7 ;  31  N.  E.  Rep.  697.  The 
federal  Circuit  Court  has  no  inherent  power,  as  a  court  of  equity,  at  the  suit 
of  domestic  shareholders,  to  dissolve  an  English  mining  company,  owning  and 
operating  a  mine  in  the  United  States,  and  to  wind  up  its  business  operations ; 
nor  has  it  any  such  power  under  the  act  of  parliament  known  as  the  English 
"Companies  Act,  ly62."  Republican  Mountain  Silver  Mines  v.  Brown,  7 
C.  C.  A.  412;  58  Fed.  Rep.  644.  A  Circuit  Court,  as  a  court  of  equity, 
should  not  interfere,  at  the  suit  of  shareholders  in  the  United  States  of  an 
English  mining  company  operating  a  mine  in  the  United  States,  to  restrain 
proceedings  by  English  shareholders  to  wind  up  the  company,  merely  on 
account  of  the  motives  which  may  have  inspired  their  conduct,  so  long  as 
their  action  was  strictly  in  accordance  with  English  laws,  and  not  in  violation 
of  the  company's  charter  or  by-laws.     65  Fed.  Rep.  7,  reversed.    Ibid. 

9.  Validity  of  contracts  made  before  complying  with  statutes  as  to 
doing  business  in  state. —  General  Statutes  of  Washington  (§§  1524-1581) 
provide  that  foreign  corporations  are  authorized  to  do  business  in  this  state 
by  compliance  with  the  conditions  prescribed  relating  to  the  filing  of  a 
certified  copy  of  the  charter  and  the  appointment  of  an  agent,  and  that  any 
agent  of  any  foreign  corporation  conducting  or  carrying  on  business  within 
the  limits  of  this  state,  for  and  in  the  name  of  such  corporation,  contrary  to 
any  of  the  provisions  of  the  statutes,  shall  be  deemed  guilty  of  a  misdemeanor, 
etc.  Held,  that  a  contract  made  in  this  state  with  such  corporation,  which 
had  not  complied  with  the  statute,  was  not  void,  in  the  absence  of  a  statute 
so  declaring.  Dearborn  Foundry  Co.  v.  Augustine,  6  Wash.  07  •  31  Pac. 
Rep.  327. 
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(Supreme  Coiui;  of  Michigan,  February  6,  18d4.) 

1.   ElOKENT  DOMAIN.      VACATING  STREET.      RiGHT  OF  ABUTTING  OWNER  TO 

DAMAGES.  Under  a  statute  providing  that  any  railway  company  may,  with 
the  permission  of  the  common  council  of  any  city,  close  any  street  within  the 
limits  of  its  depot  grounds,  but  that  the  company  shall  pay  to  the  parties 
entitled  to  the  same  any  and  all  damages  that  may  accrue  to  them  in  conse- 
quence thereof,  the  owner  of  property  on  the  corner  of  two  streets,  one  of 
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-which  is  80  closed  for  several  blocks  directly  beyond  his  property,  thereby 
rendering  it  less  accessible  from  that  direction,  cannot  recover  damages  there- 
for, as  what  damages  he  may  suffer  are  damnum  absque  injuria. 

2.  A  distinction  may  well  be  held  to  exist  between  the  injury  which  results 
to  an  abutting  owner,  or  another  so  situated  that  the  means  of  ingress  and  egress 
to  and  from  his  premises  are  cut  off  by  a  discontinuance  of  a  street,  and  one 
owning  land  upon  another  street,  or  on  the  same  street  at  a  distance  from  tho 
part  of  the  highway  discontinued. 

ACTION  by  Christian  H.  Bnhl  against  the  Fort  Street  Union 
Depot  Company.     There  was  a  judgment  for  defendant  and 
plaintiflE  brings  error. 

C.  A.  Kent^  for  appellant.  James  F.  Joy  and  F.  A.  Bakery 
for  appellee. 

MoNTGOMEKY,  J.  The  common  council  of  the  city  of  Detroit 
vacated  that  portion  of  Fourth  street  in  said  city  extending  from 
Congress  street  to  Fort  street.  The  defendant  thereupon  occu- 
pied the  vacated  portion  of  the  street  for  depot  purposes,  which 
■of  course  resulted  in  closing  the  street  to  public  travel.  The 
action  was  had  under  authority  of  act  No.  94  of  the  Laws  of 
1891,  amendatory  to  the  "  Union  Depot  Act,"  so  called.  The 
amendatory  section  of  1891  provides  that  "  any  corporation  organ- 
ized under  this  act  shall  have  power,  with  the  consent  of  the  com- 
mon council  of  any  city,  or  the  village  board  of  any  village,  in 
which  the  station  and  depot  grounds  of  such  company  are  located, 
to  occupy  and  close  any  highway,  street  or  alley  within  the  limits 
of  its  station  and  depot  grounds,  but  such  company  shall  pay  to 
the  parties  entitled  to  the  same,  any  and  all  damages  that  may 
accrue  to  them  in  consequence  of  the  closing  of  any  such  high- 
way, street  or  alley  ;  and  such  damages  may  be  recovered  in  an 
action  on  the  case  in  any  court  of  competent  jurisdiction."  The 
plaintiil  is  the  owner  of  a  brick  block  fronting  Fourth  street  and 
extending  from  Lamed  street  to  Congress.  He  brings  this  suit 
to  recover  damages  resulting  to  his  property  from  the  closing  up 
of  Fourth  street  between  Congress  and  Fort  The  portion  of  the 
street  beyond  Congress  is  made  less  accessible  from  plaintiffs 
property,  it  being  made  necessary  to  make  a  detour  to  Third 
street  instead  of  passing  directly  through  what  was  formerly  a 
part  of  Fourth.     It  cannot  be  doubted  that  there  has  been  some 


Buhl  v.  Fort  St.  Union  Depot  Co.  175 

resulting  disadvantage  occasioned  bj  the  closing  of  that  portion  of 
the  street.  The  question  presented  is,  is  the  resulting  incon- 
venience damnum  absque  injuria,  or  should  the  damages  actually 
resulting  to  the  property  be  held  recoverable  ?  It  is  contended, 
on  the  one  hand,  that  such  inconvenience  as  the  plaintiflE  suffers 
is  of  like  character  to  that  which  any  member  of  the  community 
submits  to,  differing  only  in  degree.  On  the  other  hand,  it  is 
broadly  claimed  that  under  the  statute  in  question  any  person 
who  is  actually  damaged  by  tlie  closing  of  the  street  is  entitled  to 
recover  his  damages^  and  the  fact  that  it  is  difficult  to  draw  the 
b'ne  showing  when  depreciation  of  property  will  end  does  not 
militate  against  the  right,  or  present  any  greater  obstacle  than  is 
often  presented  in  other  classes  of  cases,  and  that  the  question 
can  safely  be  left  to  the  good  sense  of  the  court  and  the  jury. 

1.  Under  the  right  of  eminent  domain,  where  there  is  no  other 
limitation  of  the  power  than  such  as  is  contained  in  our  Con- 
stitution, which  provides  that  private  property  shall  not  be  taken 
for  public  use  without  just  compensation,  it  is  conceded  that  it  is 
competent  for  th^  legislature  to  provide  for  a  public  improve- 
ment which  may  work  an  incidental  damage  to  property  without 
providing  compensation  for  property  not  actually  taken.  See 
Pontiac  v.  Carter,  32  Mich.  164 ;  Hinchman  v.  Detroit,  9  Mich. 
103 ;  People  v.  Ingham  Suprs.,  20  Mich.  95.  And  the  distinct 
question  of  whether  the  discontinuance  of  a  public  street,  or  its 
appropriation  to  other  purposes  than  that  of  a  highway,  con- 
stitutes a  taking  of  the  property  of  the  users  generally  (other 
than  abutting  owners)  has  been  distinctly  ruled  in  the  negative 
by  many  of  the  American  courts.  See  McGee's  Appeal,  114 
Penn.  St.  477;  8  Atl.  Rep.  237;  Smith  v.  Boston,  7  Cush.  254; 
Paul  V.  Carver,  24  Penn.  St.  207 ;  Fearing  v.  Irwin,  55  N.  Y. 
486 ;  Hatch  v.  Eailroad  Co.,  25  Vt.  49 ;  Dill.  Mun.  Corp.  (4th 
ed.)  §  666.  But  it  is  contended  that  the  statute  in  question  is 
more  nearly  analogous  to  those  constitutional  provisions,  which 
exist  in  some  of  the  states,  that  property  shall  not  be  taken  or 
damaged  for  public  use  without  just  compensation,  and  it  is  urged 
that  where  these  provisions  exist,  in  some  of  the  states  at  least,  a 
doctrine  has  been  held  which  sustains  the  plaintiff's  contention 
here.  Plaintiff's  counsel  also  relies  upon  decisions  of  the  English 
courts  as  sustaining  his  contention.     The  English  statute  pro* 
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vides  for  compensation  to  the  owner  of  lands  injuriously  afiected^ 
and  it  has  been  held  that  this  entitles  one  to  compensation  whose 
land  was  permanently  diminished  in  value  by  an  authorized 
obstruction  to  a  street,  although  his  lot  was  at  a  distance  from  the 
obstruction.  McCarthy  v.  Board,  L.  E.  (7  C.  P.)  508  ;  L.  R.  (7 
H.  L.)  243 ;  Railway  Co.  v.  Walker's  Trustees,  7  App.  Cas.  299. 
Mr.  Sedgwick,  in  the  eighth  edition  of  his  work  on  Damages 
/§  1093),  comments  upon  these  decisions  as  follows :  •*  The 
disposition  made  by  the  English  courts  of  the  question  of  redress 
for  interference  with  access  from  private  property  to  streets  and 
highways  is  particularly  deserving  of  attention.  Under  the  rule 
already  stated,  if  the  owner  had  suffered  no  injury  to  his  right  of 
ownership  he  would  have  no  right  of  action  in  respect  of  his 
interest  in  lands,  if  there  had  been  no  statutory  powers ;  conse- 
quently he  cannot  maintain  a  claim  to  compensation  under  the 
statute.  The  claim,  therefore,  seems  to  be  limited  and  defined 
by  the  right  of  access.  If  the  access  is  taken  away,  or  rendered 
less  convenient,  and  the  value  of  the  lands  depreciated,  even 
though  they  do  not  immediately  abut  on  the  public  highway  or 
river,  the  plaintiff  can  recover;  but  if  the  obstruction  is  only 
temporary,  or  an  inconvenience,  diverting  the  public  and  causing 
a  loss  in  custom  or  trade,  the  damage,  as  it  would  not  have  given 
the  owner  any  right  of  action  if  there  had  not  been  any  statutory 
powers,  is  not  recoverable." 

The  plaintiff  also  cites  cases  in  which  the  construction  of  a 
constitutional  provision  entitling  the  party  to  compensation  where 
property  is  taken  or  damaged  is  claimed  to  be  sufficiently  broad 
to  include  the  present  case.  The  cases  cited  are :  Rigney  v.  City 
of  Chicago,  102  111.  64 ;  City  of  Chicago  v.  Taylor,  125  U.  S.  161 ; 
8  Sup.  Ct.  Rep.  820 ;  Gottschalk  v.  Railroad  Co.,  14  Neb.  550 ; 
16  N.  W.  Rep.  475  ;  17  N.  W.  Rep.  120 ;  Railway  Co.  v.  Hazels, 
26  Neb.  364 ;  42  N.  W.  Rep.  93  ;  Railroad  Co.  v.  Janecek,  30  Neb. 
276 ;  46  N.  W.  Rep.  478 ;  Harvey  v.  Railroad  Co.,  90  Ga.  66 :  15  S. 
E.  Rep.  783  ;  City  of  Omaha  v.  Kramer,  25  Neb.  489  ;  41  N.  W 
Rep.  295  ;  Montgomery,  v.  Townsend,  80  Ala.  489  ;  Railroad  Co.  v. 
Williamson,  45  Ark.  429  ;  Moore  v.  City  of  Atlanta,  70  Ga.  611 ; 
Town  of  Longmont  v.  Parker,  14  Coi.  386 ;  23  Pac.  Rep.  443. 
In  the  case  of  Town  of  Longmont  v.  Parker  it  was  held  that, 
under  a  Constitution  providing  compensation  for  lands  taken  or 
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damaged,  a  landowner  whose  means  of  ingress  and  egress  are 
interfered  with  by  the  construction  pf  a  ditch  on  the  highway 
abutting  his  land  is  entitled  to  recover  as  damages  depreciation 
of  the  property  because  of  such  ditch.  Richmond,  C,  dissenting. 
In  Moore  v.  City  of  Atlanta  it  was  held  that,  under  a  similar  Con* 
stitution,  damages  resulting  to  the  abutting  owner  from  a  change 
in  the  grade  of  a  street  could  be  recovered.  The  same  thing  was 
held  in  Montgomery  v.  Townsend.  In  Railroad  Co.  v.  William- 
son it  was  held  that  the  owner  of  premises  abutting  upon  a  street 
may  recover  from  a  railroad  company  damages  resulting  to  hift 
premises  from  the  construction  of  a  roadbed  in  its  right  of  way 
along  the  street  in  such  a  manner  as  to  obstruct  access  to 
the  premises,  though  the  owner  has  no  interest  in  the  fee. 
In  the  case  of  City  of  Omaha  v.  Kramer  it  was  held  that 
the  construction  of  a  viaduct  on  a  street  upon  which  the  plain- 
tiffs land  abutted  was  such  damage  as  could  be  recovered  for, 
the  court  stating  that,  under  the  constitutional  provision  pro- 
viding that  property  taken  or  damaged  shall  be  paid  for,  the 
words  "or  damage"  include  all  actual  damage  resulting  from 
the  exercise  of  the  right  of  eminent  domain  which  diminishes 
the  market  value  of  private  property.  The  court  repudiates  the 
English  rule  and  the  rule  adopted  in  Pennsylvania  that,  under 
such  a  provision,  no  damage  can  be  recovered  except  such  as  the 
plaintiff  would  be  entitled  to  sue  for  and  recover  at  the  common 
law  if  the  act  had  not  been  authorized  by  statute.  See,  as  to  the 
English  rule,  3  Sedg.  Dam.  §  IIM ;  the  Pennsylvania  nile.  Rail- 
road Co.  V.  Marchant,  119  Penn.  St.  641 ;  13  Atl.  Rep.  690.  In 
Rigney  v.  City  of  Chicago  the  city  constructed  a  viaduct  or 
bridge,  along  Halsted  and  across  Kinsey  streets  at  their  intersec- 
tion, which  was  twenty  feet  west  of  plaintiffs  premises,  fronting 
on  Kinsey  street.  The  viaduct  in  question  cut  off  all  communi- 
cation with  Ilalsted  street  by  way  of  Kinsey  street,  except  by 
means  of  a  pair  of  stairs  at  the  intersection  of  the  streets.  Hal- 
sted street  is  one  of  the  main  thoroughfares  of  Chicago,  on  which 
is  operated  a  line  of  horse  railway.  The  evidence  showed  that 
the  value  of  plaintiffs  lot  was  largely  depreciated.  The  question 
is  considered  at  great  length,  and  the  majority  of  the  court  reach 
the  condnsion  that  the  plaintiff,  under  the  facts  stated,  is  entitled 
VOL.  IX. —  23 
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to  recover  compensation  for  the  injury  to  his  property ;  the  Con- 
fititution  providing  that  private  property  shall  not  be  taken  or 
damaged  for  public  use  without  just  compensation.  Three  mem- 
bers of  the  court  dissented  from  this  opinion  —  Justices  Scott, 
Craig  and  Sheldon.  The  Supreme  Court  of  the  United  States, 
in  City  of  Chicago  v.  Taylor,  followed  the  decision  of  the  state 
-court,  and  aflSrmed  a  recovery  by  a  plaintiff  whose  property  was 
damaged  by  the  construction  of  a  viaduct  on  the  street  abutting 
the  plaintiffs  premises.  Limitations  have  been  placed  upon  the 
rule  by  the  Supreme  Court  of  Illinois.  In  City  of  Chicago  v. 
Union  Building  Assn.,  102  111.  379,  the  plaintiff  sought  to  enjoin 
the  closing  of  a  street  three  and  one-half  blocks  from  his  prem- 
ises, which  act  he  claimed  worked  a  peculiar  injury  to  him.  The 
court  say :  "  It  has  been  supposed  in  argument  that  our  Constitu- 
tion, in  providing  that  property  shall  not  be  damaged  for  public 
use  without  due  compensation,  necessarily  modifies  these  cases 
(referring  to  Massachusetts,  Pennsylvania,  Iowa,  and  other  cases 
cited)  to  some  extent,  as  affects  the  present  question.  We  are  of 
opinion  that  this  supposition  is  not  well  founded."  See,  also,  the 
case  of  City  of  East  St.  Louis  v.  O'Flynn,  119  111.  200 ;  10  N.  E. 
Hep.  395.  The  counsel  for  the  plaintiff  argues  that  these  cases  were 
wrongly  decided,  as  the  court  attempts  to  determine  as  a  matter  of 
law  in  each  case  whether  damages  have  resulted.  This  only  illus- 
trates the  difficulty  in  drawing  any  precise  line,  if  it  be  admitted  that 
one  other  than  the  abutting  owner  is  entitled  to  recover  damages  for 
the  obstruction  or  discontinuance  of  a  public  street.  Indeed,  it  is 
not  altogether  clear  that  the  line  intended  to  be  drawn  by  the 
Supreme  Court  of  Illinois  is  not  the  one  indicated,  namely, 
between  an  abutting  owner  affected  by  tlie  closing  of  a^  street 
adjacent  to  his  premises  and  one  whose  property  is  incidentally 
affected  by  the  closing  of  a  street  in  another  block.  In  City  of 
East  St.  Louis  v.  O'Flynn,  119  111.  204 ;  10  If.  E.  Kep.  395,  it  is 
said  :  "  The  only  question  that  can  be  considered  in  this  court  is 
purely  a  question  of  law.  It  is,  can  defendant  as  a  matter  of  law 
be  held  liable  to  the  plaintiff  for  damages  resulting  from  the  vaca- 
tion of  streets  and  alleys  between  Front  and  Fourth  streets,  the 
vacation  being  in  another  block  in  the  city  than  that  in  which 
plaintiffs  property  is  situated  i "  The  court  then  considered  the 
force  and  effect  both  of  the  constitutional  provision  and  the  stat- 
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nte  of  the  state  as  bearing  upon  the  subject ;  the  constitutional 
provision  being  that  private  property  shall  not  be  taken  or  dam- 
aged  for  pubUc  use  without  just  compensation,  and  the  statute 
providing  that  when  property  is  damaged  by  the  vacation  or  clos- 
ing of  any  street  or  alley  the  same  shall  be  ascertained  and  paid 
as  provided  by  law.  The  court  say :  "  Here  plaintiff's  lot  is  not 
adjacent  to  the  streets  or  alleys  vacated.  It  is  in  another  block. 
The  access  to  and  egress  from  his  lot  are  not  affected  by  tho 
vacating  ordinance  passed  by  the  city.  The  street  in  front  and 
the  alley  in  the  rear  of  his  property  remain  open  as  before,  afford- 
ing the  same  access  to  and  egress  from  it.  The  inconvenience 
that  would  be  occasioned  to  plaintiff  in  going  from  the  street  in 
front  of  his  house  to  a  particular  part  of  the  city,  on  account  of 
vacating  and  closing  up  certain  streets  and  alleys  in  another  block, 
is  the  *  same  kind '  of  damage  which  would  be  sustained  by  all 
other  persons  in  the  city  that  might  have  occasion  to  go  that  way ; 
and,  although  the  inconvenience  he  may  suffer  may  be  greater  in 
degree  than  to  any  other  person,  that  fact  would  not  give  him  a 
right  of  action."  The  court  held  that  he  had  no  right  of  action. 
In  City  of  Chicago  v.  Union  Bldg.  Ass'n  it  was  held  that  the  fact 
that  property  owners  upon  a  street  have  been  specially  assessed  as 
benefited  by  the  opening  of  a  street  some  blocks  off  and  have  paid 
assessments  does  not  give  them  any  special  property  in  said  street, 
any  more  than  any  other  taxpayer,  and  gives  them  no  equitable 
ground  to  enjoin  the  vacation  of  such  part  of  the  street.  The 
same  view  was  taken  in  Kean  v.  City  of  Elizabeth,  54  K.  J.  Law, 
462 ;  24  Atl.  Rep.  495.  It  was  said  :  "  It  is  assumed  by  counsel  for 
prosecutrix  that,  because  the  prosecutrix  was  assessed  for  a  benefit 
resulting  from  the  opening  of  this  street  peculiar  to  herself,  she  got 
a  vested  right  in  the  continued  existence  of  the  street,  of  which  she 
could  net  be  stripped  without  compensation.  But  this,  I  think,  is 
more  plausible  than  substantial.  While  the  right  she  got  may  have 
been  of  peculiar  benefit  to  her  property,  yet  it  was  a  right  which 
she  shared  with  the  public.  The  privilege  of  using  the  street 
was  shared  by  each  member  of  the  community.  It  may  not  have 
been  of  the  same  value  to  each  member  of  the  community,  but 
the  right  to  use  the  street  was  in  each  citizen  the  same.  It  was 
exclusively  a  public  right,  put  under  the  control  of  the  representa- 
tives of  the  public*    It  was  subject  to  alteration  or  abolition 
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when^  in  the  judgment  of  those  to  whom  the  pablic  interests 
were  confided,  those  interests  demanded  such  action."  It  was 
held  in  that  case  that  a  person  owning  lands  upon  a  part  of  a 
street  not  vacated  is  not  deprived  of  any  vested  rights  in  property 
for  which  he  is  entitled  to  compensation  by  reason  of  such 
vacation.  • 

A  distinction  may  well  be  held  to  exist  between  the  injury 
which  results  to  an  abutting  owner,  or  another  so  situated  that 
the  means  of  ingress  and  egress  to  and  from  his  premises  are  cut 
off  by  a  discontinuance  of  a  street,  and  one  owning  land  upon 
another  street  or  on  the  same  street  at  a  distance  from  the  part  of 
the  highway  discontinued.  The  subject  has  been  considered  by 
the  Supreme  Court  of  Massachusetts  many  times.  In  Stanwood 
V.  City  of  Maiden,  157  Mass.  17 ;  31  N.  E.  Rep.  702,  damages 
were  sought  for  a  discontinuance  of  a  part  of  Sumner  street  in 
Maiden,  which  runs  into  Florence  street  obliquely  just  opposite 
the  petitioner's  land.  It  was  said  it  is  possible,  if  not  probable, 
that  the  money  value  of  plaintiff's  property  is  diminished  by 
diverting  the  stream  of  travel  which  formerly  flowed  towards  it 
over  Sumner  street ;  and  it  was  contended,  on  the  authority  of 
the  English  cases,  and  for  the  further  reason  that  the  laying  out 
of  the  discontinued  piece  of  street  would  have  been  a  benefit  for 
which  the  petitioner  might  have  been  assessed,  that  it  would  fol- 
low logically  that  a  recovery  should  be  had  for  its  discontinuance. 
But  the  Supreme  Court,  following  Smith  v.  Boston,  7  Cush.  254, 
denied  the  right.  In  Smith  v.  Boston  it  appeared  that  the  plain- 
tiff owned  several  lots  in  the  city  on  or  near  Market  street,  and 
offered  to  prove  that  the  value  of  each  had  been  lessened  and  the 
rent  of  one  or  more  of  them  diminished,  but  it  appeared  that  no 
one  of  the  lots  bounded  on  that  part  of  the  street  which  had  been 
discontinued.  Chief  Justice  Shaw,  in  conveying  the  opinion  of 
the  court,  said  :  "  There  is  obviously  a  difficulty  in  laying  down  a 
general  rule  applicable  to  all  cases.  One  limit,  however,  must  be 
observed,  which  is  that  the  damage  for  which  a  recompense  is 
sought  must  be  the  direct  and  immediate  consequence  of  the 
act  complained  of,  and  that  remote  and  contingent  damages 
are  not  recoverable.  The  inconvenience  of  the  petitioner  is 
experienced  by  him  in  common  with  all  the  rest  of  the  mem- 
bers of  the  community.     He  may  feel  it  more,  in  consequence 
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of  the  proziixiity  of  his  lots  and  buildings.  Still  it  is  a  damage 
of  like  kind,  and  not  in  its  nature  peculiar  or  specific.  *  *  » 
We  do  not  mean  to  be  understood  as  laying  down  a  universal  rule 
that  in  no  case  can  a  man  have  damages  for  the  discontinuance  of 
a  highway  unless  his  land  bounds  upon  it,  although,  as  applicable 
to  city  streets,  intersecting  each  other  at  short  distances,  it  is  an 
equitable  rule.  A  man  may  have  a  farm,  store,  mill  or  wharf, 
not  bounding  on  a  street,  but  communicating  with  it  by  a  private 
way,  so  situated  that  he  has  no  access  to  his  property  but  by  the 
public  way.  If  this  is  discontinued  he  must  lose  the  benefit  of 
his  estate  or  open  a  way  at  his  own  expense,  which  might  be  a 
direct  and  tangible  damage  consequent  upon  the  discontinuance 
of  the  public  way,  and  we  are  not  prepared  to  say  that  he  would 
not  have  a  claim  for  damages  under  the  statute."  In  McGee's 
Appeal,  114  Penn.  St.  477 ;  8  Atl.  Rep.  237,  the  court  consider 
the  effect  of  a  constitutional  provision  which  reads  as  follows : 
"  Municipal  and  other  corporations  and  individuals,  invested  with 
the  privilege  of  taking  private  property  for  public  use  shall  make 
just  compensation  for  property  taken,  injured  or  destroyed  by  the 
construction  or  enlargement  of  their  works,"  etc.  The  court  held 
that  this  gave  no  right  of  action  to  the  owner  of  a  lot  whose  prop- 
erty was  incidentally  injured  by  the  vacation  of  a  public  street. 
In  the  case  of  Coster  v.  Mayor,  43  N.  Y.  399,  the  city  was 
authorized  by  act  of  the  legislature  to  cause  the  removal  of  a 
bridge  which  was  a  portion  of  a  street  leading  to  plaintiff's  lot, 
which  act  provides  that  the  city  should  pay  all  damages  to  prop- 
erty caused  by  the  improvement,  and  should  enter  into  a  contract 
and  give  a  bond  to  the  state  to  do  so.  The  language  of  the  act 
was  substantially  the  same  as  that  under  consideration  here.  The 
court  say :  "  ^  Damage '  and  ^  claim '  are  words  having  a  well- 
defined  meaning  in  statutes  and  legal  instruments.  And  for  so 
much  as  they  rightfully  convey  for  so  much  is  the  city  bound. 
*  What  is  a  claim  f  It  is,  in  just  judicial  sense,  a  demand  of  some 
matter,  as  of  right,  made  by  one  person  of  another,  to  do  or  for- 
bear some  act  or  thing  as  a  matter  of  duty.'  The  plaintiffs  may 
claim  no  more  of  the  city  than  the  law  will  give  them  as  a  matter 
of  right.  The  city  need  pay  as  much  as  the  state  should  pay  as 
a  matter  of  duty."  Considering  the  question  of  whether  the 
plaintifib  had  such  a  right  which  had  been  encroached  upon,  the 
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court  say :  "  The  plaintiffs  further  claim  that  the  best  approach 
to  their  property  having  been  by  the  Hamilton  street  bridge,  and 
that  having  been  entirely  removed  by  the  agents  of  the  state,  a 
damage  has  resulted  to  their  property  for  which  the  city  is 
liable.  No  part  of  the  bridge  was  on  the  property  of  the  plain- 
tiffs. Tliey  had  no  interest  or  right  in  it  as  property.  There  is 
left  to  the  plaintiffs  an  approach  to  their  property  by  the  State 
street  bridge,  though  less  near,  less  easy,  less  commodious.  The 
damage  to  the  plaintiffs'  property  from  this  cause  is  entirely 
indirect  and  remote.  It  is  not  claimed  to  the  contrary,  and  we 
shall  assume  that  the  state  had  right,  by  virtue  of  this  act  or  from 
other  source,  to  do  this  work,  and  in  doing  it  to  remove  this 
bridge.  The  bridge,  so  far  as  the  plaintiffs  were  interested  in  it, 
was  but  a  part  of  a  public  street  or  highway.  Over  streets  and 
highways  the  legislature  has  control,  and  may,  when  no  private 
interests  are  involved  or  invaded,  close  them  and  altogether  relin- 
quish their  use  by  the  public.  And  if  in  the  exercise  of  this  right 
a  street  be  discontinued,  and  the  value  of  lands  abutting  on  other 
parts  of  the  street  and  on  neighboring  streets  is  lessened,  it  is  not 
such  an  injury  to  the  owner  as  to  entitle  him  to  damages."  In 
Glasgow  V.  St.  Louis,  107  Mo.  204;  17  S.  W.  Rep.  743,  the 
plaintiff  sought  to  enjoin  the  vacation  of  Twelfth  street,  one  block 
south  of  property  owned  by  plaintiff,  lying  between  Thirteenth 
and  Fourteenth  streets.  The  situation  of  the  property  was  not 
materially  different  from  the  property  of  plaintiff  in  the  present 
case.  The  court  say :  "  There  is  no  doubt  but  a  property  owner 
has  an  easement  in  the  street  upon  which  his  property  abuts  which 
is  special  to  him  and  should  be  protected,  but  here  the  plaintiflb 
own  no  property  fronting  or  abutting  on  the  part  of  the  street 
which  was  vacated.  Their  property  was  surrounded  by  streets 
not  touched  or  affected  by  the  vacating  ordinance.  They  will  be 
obliged  to  go  a  little  further  to  reach  Twelfth  street,  but  that  is 
an  inconvenience  different  in  degree  only  from'  that  suffered  by 
all  other  persons,  and  it  furnishes  no  ground  whatever  for  injunc- 
tive relief.  Kor  are  the  plaintiffs  entitled  to  any  relief  by  reason 
of  the  clause  in  the  present  Constitution  which  declares  "  that 
private  property  shall  not  be  taken  or  damaged  for  public  use 
without  due  compensation."  To  entitle  them  to  relief  because 
their  property  will  be  damaged,  though  not  taken,  they  must  show 


Buhl  v.  Foet  St.  Union  Depot  Co.  183 

a  special  injury.  Here  there  is.no  physical  interference  with  their 
property,  nor  is  any  right  or  easement  connected  therewith  or 
annexed  thereto  affected.  They  will,  therefore,  suffer  no  injury 
which  is  special  or  peculiar  to  them.  The  inconvenience,  if  any 
in  reality  there  is,  is  the  same  as  that  cast  upon  other  persons. 
For  these  reasons  the  constitutional  amendment  furnishes  them 
no  ground  for  complaint." 

We  think  the  weight  of  authority  in  this  country  fully  sus- 
tains the  contention  of  defendant  that  such  an  injury  as  that 
resulting  to  the  plaintiff  here  is  one  which  he  suffers  in  common 
with  the  general  public,  and  is  damnum  absque  injuria.  But  it  is- 
contended  by  the  plaintiff  that,  unless  the  amendatory  act  is  so 
construed  as  to  give  the  plaintiff  a  right  of  action  in  the  present 
case,  the  provision  that  damages  may  be  recovered  is  rendered 
wholly  nugatory,  as  it  is  urged  that  only  such  streets  as  are  within 
the  depot  grounds  are  permitted  to  be  vacated,  and  that  there  is  no 
abutting  owner  who  could  be  injuriously  affected  by  the  closing 
of  such  streets.  And,  as  applied  to  the  present  case,  such  is  pos- 
sibly the  result  of  this  construction.  But  the  act  is  general,  and 
applies  to  all  depot  companies.  The  street  which  passes  through 
depot  grounds  may  be  a  cul  de  sac,  and  in  such  case  the  closing 
of  a  street  might  leave  the  owner  of  the  property  without  any 
means  of  egress  whatever.  In  such  case,  undoubtedly,  his  right 
to  damage  would  be  as  clear  for  the  interruption  of  his  means  of 
ingress  and  egress  as  would  be  that  of  the  abutting  owner  for  a 
similar  interference  with  a  like  right.  See  opinion  of  Shaw,  Ch. 
J.,  in  Smith  v.  Boston,  supra ;  Pearsall  v.  Board,  71  Mich.  438 ; 
39  N.  W.  Kep.  578  ;  Goss  v.  Commissioners,  63  Mich.  608 ;  30 
N.  W.  Rep.  197;  Phillips  v.  Commissioner,  35  Mich.  15. 

The  Circuit  judge  directed  a  verdict  for  the  defendant  on  the 
ground  that  the  plaintiff  was  not  entitled  to  recover  any  damage 
for  the  closing  of  the  street  in  question.  We  think  this  conclu- 
sion was  right,  and  the  judgment  wiU  be  affirmed,  with  costSr 
The  other  justices  concurred.* 

♦  Reported  in  57  N.  W.  Jlep.  82d. 

Vacating  streets  —  right  to  recover  for  damages  to  private  prop« 
erty  resultixig  therefrom. —  Three  cases  in  volume  6  of  these  reports  relate 
to  this  question.    Heilscher  y.  Minneapolis,  5  Am.  R.  R.  &  Corp.  Rep.  115; 
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Glasgow  ▼.  St.  Louis,  5  Am.  R.  R.  &  Corp.  Rep.  192;  Egerer  v.  New  York 
Central,  etc..  R.  Co.,  5  Am.  R.  R.  &  Corp.  Rep.  341.  The  authorities  on  the 
subject  are  collected  in  a  note  to  the  first  of  these  cases.  The  following  are 
recent  cases  on  the  subject: 

A  dty  which  has  discontinued  part  of  a  street  is  not  liable  in  damage  there- 
for to  an  owner  of  land  which  is  diminished  in  value  by  the  diversion  of  travel 
caused  by  closing  the  street,  where  the  access  from  the  land  to  the  system  of 
public  streets  remains  substantially  unimpaired.  Stanwood  v.  City  of  Maiden, 
157  Mass,  17;  31  N.  E.  Rep.  702.  To  the  same  effect  is  State  (Kean,  Prosecu- 
trix) V.  City  of  Elizabeth,  54  N.  J.  L.  462;  24  Atl.  Rep.  495. 

In  Levee  District  No.  9  v.  Farmer,  (Cal.)  35  Pac.  Rep.  569,  it  was  held 
that  the  vacation  of  a  highway  was  not  a  taking  or  damaging  of  property 
abutting  on  the  vacated  way,  requiring  compensation  to  be  first  made  to  the 
owner,  since  he  has  no  interest  in  such  highway  that  is  not  common  to  the 
public,  and  must  be  held  to  have  acquired  and  improved  his  property  in  view 
of  the  statute  authorizing  the  vacation  of  such  highways. 

In  Parker  v.  Catholic  Bishop  of  Chicago,  146  III.  158 ;  34  N.  E.  Rep.  478, 
the  plaintiff's  premises  abutted  north  on  an  alley  which  extended  east  to 
Oakley  street.  A  branch  alley,  starting  about  opposite  the  north  end  of 
plaintiff's  lots,  extended  north  122  feet  to  another  east  and  west  alley,  also 
communicating  with  Oakley  street.  The  first  alley  east  of  plaintiff's  lots  was 
vacated,  so  that  access  thereby  to  Oakley  street  was  cut  off,  but  plaintiff's 
premises  did  not  abut  upon  the  vacated  part  and  she  still  had  access  to  Oakley 
street  from  the  rear  of  her  lots  by  the  other  alleys  mentioned.  A  statute  of 
lUinois  provided  that  *'  when  property  is  damaged  by  the  vacation  or  closing 
of  any  street  or  alley,  the  same  shall  be  ascertained  and  paid  as  provided  by 
law."  On  a  bill  to  enjoin  the  vacation  it  was  held,  first,  that  the  law  did  not 
require  the  ascertainment  and  payment  of  damages  as  a  condition  precedent 
to  the  vacation  of  the  alley,  and,  second,  that  plaintiff's  damages  were  not 
different  in  kind  from  those  suffered  by  the  public  generally,  and  con- 
sequently could  not  be  the  foundation  of  relief,  either  in  law  or  equity.  But 
while  plaintiff's  inconvenience,  if  she  desired  to  pass  from  her  lots  to  Oakley 
street  was  the  same  as  would  be  suffered  by  any  member  of  the  public  desir- 
ing to  do  the  same,  yet  if  the  vacation  of  the  alley  in  question  had  the  effect 
of  depreciating  the  value  of  her  property,  by  reason  of  their  being  deprived 
of  that  means  of  access  to  Oakley  street,  then  such  depreciation  was  a  special 
damage  not  suffered  in  common  with  the  public.  Consequently,  while  such 
damage  would  not  amount  to  a  taking  of  the  plaintiff's  property  as  long  as 
she  was  left  with  an  outlet,  it  would  seem  to  fall  within  a  statute  expressly 
giving  compensation  for  property  damaged  by  the  vacation.  See  3  Am.  R. 
R  &  Corp.  Rep.  271,  273. 
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Lbep  v.  St.  Louis,  I.  M.  &  S.  Ry.  Co. 

(Supreme  Court  of  Arkansas,  February  8,  1894.) 

1.  CJONSTITUTIONAL  LAW.  VALIDITY  OP  ACT  REOULATINO  THE  PAYMENT  OF 
^WAOES  BY  RAILROADS  AND  RAILROAD  CONTRACTORS.      The  right  of  individualB 

to  contract  cannot  be  limited  by  arbitrary  legislation  which  rests  on  no  reason 
on  which  it  can  be  defended,  since  this  would  subvert  the  right  to  enjoy  lib- 
erty, to  acquire  property,  and  to  pursue  happiness,  declared  to  be  inaHenable 
rights  by  Constitution  of  Arkansas,  article  2,  section  3. 

2.  The  legislature  cannot  make  it  unlawful  for  individuals  to  agree  with 
each  other  that  wages  shall  be  paid  at  any  time  after  the  day  on  which  the 
labor  by  which  they  are  earned  shall  be  completed,  or  that  the  price  of  prop- 
erty sold  shall  be  paid  on  a  given  day  after  the  sale,  since  such  a  contract,  as 
to  the  time  of  performance,  is  necessarily  harmless,  and  of  purely  private 
•concern.  ^ 

8.  Under  the  reserved  power  to  alter  and  repeal  all  laws  relating  to  the 
formation  and  organization  of  corporations,  the  legislature  has  the  right  to 
Tequire  railroad  companies  to  pay  for  the  labor  of  their  employees  when  the 
eame  is  fully  performed. 

4.  Act  March  25,  1889,  which  requires  corporations,  companies  and  persons 
•engaged  in  the  busibess  of  operating  or  constructing  railroads  and  railroad 
bridges,  and  contractors  and  sub-contractors  engaged  in  the  construction  of 
any  such  road  or  bridge,  to  pay  their  employees,  on  the  day  of  discharge,  the 
unpaid  wages  then  earned  by  them  at  the  contract  rate,  without  abatement  or 
deduction,  is  void  in  so  far  as  it  applies  to  natural  persons,  but  valid  in  so  far 
as  it  applies  to  corporations.  Bunn,  Ch.  J.,  dissenting,  on  the  ground  that 
the  act  is  entirely  void. 

5.  Construction  op  act.  Meanino  op  words  "without  abatement  or 
DEDUCTION."  The  requirement  of  the  act  that  the  wages  earned  be  paid 
"without  abatement  or  deduction,"  means  without  discount  for  paying  in 
advance  of  the  time  fixed  by  the  contract,  and  does  not  prevent  the  corpora- 
tion from  offsetting  the  damages  sustained  by  the  employee's  failure  to  per- 
form his  contract. 

6.  Whether  act  is  special  legislation.  The  act  is  not  special  legisla- 
tion, since  it  is  general  and  uniform  in  its  operation  on  all  persons  coming 
within  the  class  to  which  it  applies. 

7.  Construction  op  act  as  to  penalty.  Act  March  25,  1889,  section  1, 
which  provides  that  if  the  wages  of  a  discharged  employee  be  not  paid  to  him 
on  the  day  of  his  discharge,  "then,  as  a  penalty  for  non-payment,"  the  wages 
of  the  employee  shall  continue  at  the  same  rate  until  paid,  was  intended  to 
compensate  the  employee  for  the  delay,  and  to  punish  his  employer  for  failure 
to  pay ;  and  hence,  though  expressly  termed  a  penalty,  the  additional  com- 
pensation is  exemplary  damages,  within  the  meaning  of  decisions  that  a  jus- 
tice of  the  peace  has  jurisdiction  of  actions  for  exemplary  damages,  but  not 
-for  statutory  penalties. 

VOL.  IX. —  24 
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ACTION  by  S.  P.  Leep  against  the  St.  Louis,  Iron  Mountain 
and  Southern  Railway  Company  for  wages  and  for  a  pen- 
alty for  non-payment  of  the  same.  The  action  was  originally 
brought  in  Justice's  Court,  where  plaintiff  had  judgment  for  the 
full  amount  of  his  claim,  but  on  appeal  to  the  Circuit  Court  the 
penalty  was  not  allowed,  and  he  appeals. 

Marshall  cfe  Coffmcmj  for  appellant.  Dodge  cfe  Johnson^  for 
appellee. 

Battle,  J.  The  St.  Louis,  Iron  Mountain  and  Southern  Rail- 
way Company  is  a  corporation  duly  organized  according  to  the 
laws  of  Arkansas,  and  is  engaged  in  operating  a  railroad  in  this 
state.  S.  P.  Leep  was  employed  to  work  for  it  at  the  rate  of 
thirty-five  dollars  per  month  of  thirty  days,  and  labored  under 
his  contract  until  the  9th  of  September,  1890,  when  he  was  dis- 
charged. On  the  same  day  he  demanded  of  the  company  hia 
unpaid  wages  that  were  then  due,  amounting,  at  the  contract 
rate,  to  the  sum  of  twenty-seven  dollars  and  ninety  cents.  The 
company  failed  to  pay  then,,  but  promised  that  it  would  on  the 
18th  of  September,  1890.  Leep  refused  to  wait  until  the  day  of 
the  promised  payment,  and  brought  suit  before  a  justice  of  the 
peace  for  the  amount  due  to  him,  tlie  twenty-seven  dollars  and 
ninety  cents,  and  also  for  a  penalty  for  the  non-payment  of  the 
same  on  the  day  he  was  discharged,  at  the  contract  rate  from  the 
time  of  such  discharge  to  the  day  of  bringing  the  suit.  He 
recovered  a  judgment  for  thirty-six  dollars  and  sixty-one  cents 
and  costs.  The  defendant  then  appealed  to  the  Pulaski  Circuit 
Court.  He  recovered  judgment  in  that  court  against  the  defend- 
ant for  twenty-seven  dollars  and  ninety  cents  and  costs,  but  no 
penalty  or  damages,  and,  failing  to  recover  the  penalty,  he 
appealed  to  this  court. 

He  bases  his  claim  to  a  penalty  or  damages  upon  the  act  of  the 
general  assembly,  which  is  in  the  following  words : 

"  Section  1.  Whenever  any  railroad  company  or  any  company, 
corporation  or  person  engaged  in  the  business  of  operating  or 
constructing  any  railroad  or  railroad  bridge,  or  any  contractor  or 
sub-contractor  engaged  in  the  construction  of  any  such  road 
or  bridge,  shall  discharge,  with  or  without  cause,  or  refuse  to 
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further  employ  any  servant  or  employee  thereof,  the  unpaid  wages 
of  any  such  servant  or  employee,  then  earned  at  the  contract  rate, 
without  abatement  or  deduction,  shall  be  and  become  due  and 
payable  on  the  day  of  such  discharge,  or  refusal  to  longer  employ ; 
and  if  the  same  be  not  paid  on  such  day,  then,  as  a  penalty  for 
such  non-payment,  the  wages  of  such  servant  or  employee  shall 
continue  at  the  same  rate  until  paid ;  provided,  such  wages  shall 
not  continue  more  than  sixty  days,  unless  an  action  therefor  shall 
be  commenced  within  that  time. 

"  Sec.  2.  That  no  such  servant  or  employee  who  secretes  or 
absents  himself  to  avoid  payment  to  him  or  refuses  to  receive  the 
same  when  fully  tendered,  shall  be  entitled  to  any  benefit  under 
this  act  for  such  time  as  he  so  avoids  payment. 

"  Sec.  3.  That  any  such  servant  or  employee  whose  employ- 
ment is  for  a  definite  period  of  time,  and  who  is  discharged  with- 
out cause  before  the  expiration  of  such  time  may,  in  addition  to 
the  penalties  prescribed  by  this  act,  have  an  action  against  any 
Buch  employer  for  any  damages  he  may  have  sustained  by  reason 
of  such  wrongful  discharge,  and  such  action  may  be  joined  with 
an  action  for  unpaid  wages  and  penalty." 

This  act  applies  to  corporations,  companies  and  persons 
engaged  in  the  business  of  operating  or  constructing  railroads  or 
railroad  bridges,  and  to  contractors  and  sub-contractors  engaged 
in  the  construction  of  any  such  road  or  bridge,  and  requires  them 
to  pay  their  employees,  on  the  day  of  discharge,  or  on  the  refusal 
to  further  employ  them,  the  unpaid  wages  then  earned  by  them 
at  the  contract  rate,  without  abatement  or  deduction.  The  object 
of  the  act  is  to  make  it  unlawful  for  such  companies,  corporations, 
persons,  contractors  or  sub-contractors  to  contract  to  pay  the 
wages  of  those  employed  by  them  in  the  operating  of  railroads  or 
in  the  construction  of  such  roads  or  bridges  at  any  time  subse- 
quent to  the  day  on  which  the  employees  may  be  discharged,  or 
on  which  such  employer  may  refuse  to  longer  employ  them.  In 
other  words,  it  declares  the  wages  shall  be  paid  on  such  day,  not- 
withstanding they  may  not  be  due  according  to  the  contract  until 
a  day  subsequent.  In  this  respect  the  act  attempts  to  limit  the 
right  to  contract.     Is  it  constitutional  ? 

The  constitutionality  of  a  legislative  act  is  to  be  determined 
solely  by  reference  to  those  limitations  which  the  Constitution 
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imposes.  No  court  ought  to  "  declare  a  statute  unconstitutional 
and  void,"  says  Judge  Cooley,  "  solely  on  the  ground  of  unjust 
and  oppressive  provisions,  or  because  it  is  supposed  to  violate  the 
natural,  social  or  political  rights  of  the  citizen,  unless  it  can  be 
shown  such  injustice  is  prohibited,  or  such  rights  are  guaranteed 
or  protected  by  the  Constitution."  The  judiciary  and  the  legisla- 
tive are  co-ordinate  departments  of  the  government ;  neither  of 
which  has  a  right  to  invade  the  province  of  the  other.  In  deter- 
mining the  validity  of  a  statute  the  sole  question  for  the  courts  to 
decide  is  one  of  power,  not  of  expediency,  justice  or  wisdom.  In 
deciding  such  questions  they  should,  in  the  spirit  of  the  comity 
and  good  will  that  should  prevail  between  the  diJBEerent  depart- 
ments of  the  government,  resolve  all  doubts  in  favor  of  the  con- 
stitutionahty  of  the  acts  of  the  legislature ;  and,  if  any  act  be 
reasonably  susceptible  of  two  constructions,  one  of  which  would 
render  it  unconstitutional  and  the  other  valid,  should  give  it  to 
the  latter,  on  the  presumption  that  the  legislature  did  not  intend 
to  exceed  its  power.  Cooley  Const.  Lim.  (6th  ed.)  157,  200,  203, 
208  ;  Sinking  Fund  Cases,  99  XJ.  S.  700,  718  ;  Munn  v.  Illinois, 
94  U.  S.  113  ;  Powell  v.  Com.,  114  Penn.  St.  292  ;  7  Atl.  Hep. 
913 ;  Eailway  Co.  v.  Humes,  115  U.  S.  520 ;  6  Sup.  Ct.  Rep.  110. 

According  to  the  foregoing  test,  is  the  act  under  consideration 
constitutional  ?  Section  3  of  article  2  of  the  Constitution  of  this 
state  declares  :  "  All  men  are  created  equally  free  and  independ- 
ent, and  have  certain  inherent  and  inalienable  rights,  amongst 
which  are  those  of  enjoying  and  defending  life  and  liberty,  of 
acquiring,  possessing  and  protecting  property  and  reputation,  and 
of  pursuing  their  own  happiness.  To  secure  these  rights  govern- 
ments are  instituted  among  men,  deriving  their  just  powers  from 
the  consent  of  the  governed."  Section  8  of  the  same  article 
ordains  that  no  person  shall  ''  be  deprived  of  life,  liberty  or  prop- 
erty, without  due  process  of  law."  Section  1  of  the  fourteenth 
amendment  to  the  Constitution  of  the  United  States  provides : 
"  No  state  shall  make  or  enforce  any  law  which  shall  abridge  the 
privileges  or  immunities  of  citizens  of  the  United  States ;  nor 
shall  any  state  deprive  any  person  of  life,  liberty  or  property, 
without  due  process  of  law,  nor  deny  to  any  person  within  its 
jurisdiction  the  equal  protection  of  the  laws." 

The  rights  to  acquire  and  possess  property  necessarily  include 
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the  right  to  contract,  for  it  is  the  principal  mode  of  acquisition, 
and  is  the  only  way  by  which  a  person  can  rightfully  acquire  it 
by  his  own  exertion.  Of  all  the  "  rights  of  persons "  it  is  the 
most  essential  to  human  happiness. 

But  the  right  to  contract  is  not  unlimited.  The  conflicting 
interests  of  individuals  make  this  impossible.  Eights  in  conflict 
with  each  other  cannot  be  unlimited.  Duties  to  persons,  to  society, 
the  public  and  the  government  are  imposed  on  every  individual. 
Every  man,  when  he  enters  into  society,  undertakes  to  perform 
these  duties ;  and  necessarily  surrenders  some  rights  or  privileges 
on  account  of  his  relation  to  others.  His  right  to  contract 
becomes  subject  to  these  duties,  among  which  is  the  duty  to  so 
conduct  himself  and  use  his  own  property  as  to  not  unnecessarily 
injure  another.  He  submits  himself  to  such  restraints  and  bur- 
dens as  may  conduce  to  the  general  comfort,  health  and  prosperity 
of  the  state.  To  conserve  and  enforce  these  rights  and  duties 
the  government  can  impose  such  restrictions  upon  his  actions 
as  may  be  appropriate  for  that  purpose.  "  This  power  inheres  in 
every  sovereignty,  and  is  essential  to  the  maintenance  of  public 
order  and  the  preservation  of  mutual  rights  from  the  disturbing 
conflicts  which  would  arise  in  the  absence  of  any  controlling,  regu- 
lating authority." 

The  legislature  can  control,  to  some  extent,  the  right  to  con- 
tract in  reference  to  property  "  clothed  with  a  public  interest, 
when  used  in  a  manner  to  make  it  of  public  consequence,  and 
affect  the  community  at  large."  By  devoting  his  property  to  a 
use  in  which  the  public  has  an  interest,  the  owner,  in  effect, 
grants  to  the  public  an  interest  in  that  use,  and  subjects  himself 
to  the  control  of  the  legislature  for  the  common  good,  to  the 
extent  of  the  interest  he  has  thus  created.  Upon  this  principle 
the  legislature  can  fix  the  maximum  of  charges  for  the  storage  of 
grain  in  public  warehouses,  and  for  carriage  of  freight  and  pas- 
sengers by  common  carriers.  From  the  same  source  comes  the 
power  to  regulate  millers,  bakers,  hackmen,  ferries,  wharfingers, 
innkeepers  and  the  like,  "  and  in  so  doing  to  fix  a  maximum  of 
charge  to  be  made  for  services  rendered,  accommodations  furn- 
isbed  and  articles  sold."  Munn  v.  Illinois,  94  U.  S.  113 ;  Budd 
V.  New  York,  143  U.  S.  517;  12  Sup!  Ct.  Rep.  468;  Dow  v. 
Beidehnan,  125  U.  S.  680 ;  8  Sup.  Ct.  Rep.  1028 ;  Id.,  49  Ark. 
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325  ;  5  S.  W.  Rep.  297 ;  Mayor,  etc.,  of  MobUe  v.  Tuille,  3  Ala. 
140.  Upon  the  same  principle  it  was  held  in  Waterworks  v. 
Schottler,  110  U.  S.  347 ;  4  Sup.  Ct.  Rep.  48,  "  that  it  is  within 
the  power  of  the  government  to  regulate  the  price  at  which  water 
shall  be  sold  by  one  who  enjoys  a  virtual  monopoly  of  the  sale." 

It  has  been  held  by  the  courts  that  the  legislature  can  regulate 
or  prohibit  the  sale  or  manufacture  of  oleomargarine  for  the  pur- 
pose of  protecting  the  public  against  fraud.  Powell  v.  Com.,  114 
Penn.  St.  265  ;  7  Atl.  Rep.  913  ;  Id.,  127  U.  S.  678 ;  8  Sup.  Ct. 
Rep.  992,  1257 ;  State  v.  Addington,  12  Mo.  App.  214 ;  77  Mo. 
110.  Common  carriers  and  telegraph  companies  cannot  lawfully 
stipulate  for  exemption  from  responsibility  for  the  negligence  of 
themselves  or  their  servants.  Railway  Co.  v.  Lesser,  46  Ark. 
236 ;  Liverpool  &  G.  W.  Steam  Co.  v.  Phenix  Ins.  Co.,  129  U. 
S.  397 ;  9  Sup.  Ct.  Rep.  469 ;  Western  Union  Tel.  Co.  v.  Short, 
53  Ark.  434 ;  14  S.  W.  Rep.  649.  No  one  can  bind  himself  by 
an  agreement  not  to  engage  in  any  particular  business  at  any  time 
or  place.  Taylor  v.  Saurman,  110  Penn.  St.  4 ;  1  Atl.  Rep.  40. 
Such  contracts  are  void,  because  they  are  injurious  to  the  public, 
contrary  to  public  policy. 

An  act  which  made  it  unlawful  for  any  person  to  transport  or 
move,  after  sunset  and  before  sunrise  of  the  succeeding  dav, 
within  certain  counties,  any  cotton  in  the  seed,  but  permitted  the 
owner  or  producer  to  remove  it  from  the  field  to  his  gin  house,  or 
other  place  of  storage,  was  held  by  the  Supreme  Court  of  Ala- 
bama to  be  constitutional.  The  court  hold  that  "  its  object  was 
to  regulate  traffic  in  the  staple  agricultural  product  of  the  state, 
so  as  to  prevent  a  prevalent  evil,  which,  in  tlie  opinion  of  the 
lawmaking  power,  may  have  done  much  to  demoralize  agri- 
cultural labor  and  destroy  the  legitimate  profits  of  agricultural 
pursuits,  to  the  public  detriment,  at  least  within  the  specified  ter- 
ritory." Davis  V.  State,  6S  Ala.  58 ;  Mangan  v.  State,  76  Ala. 
60.  Similar  statutes  have  been  held  to  be  constitutional  by  other 
courts.  State  v.  Moore,  104  N.  C.  714 ;  10  S.  E.  Rep.  143 ; 
Butcher,  etc.,  Co.  v.  Crescent  City,  etc.,  Co.,  Ill  U.  S.  746 ;  4 
Sup.  Ct.  Rep.  652 ;  Boston  Beer  Co.  v.  Massachusetts,  97  U.  S. 
25 ;  Ilerdic  v.  Roessler,  109  K  Y.  127 ;  16  N.  E.  Rep.  198 ; 
BrechbUl  v.  Randall,  102  Ind.  528 ;  1  N.  E.  Rep.  362. 

There  can  be  no  violation  of  the  Constitution  in  the  denial  of 
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the  right  to  contract  to  those  who  are  incapable  of  binding  them- 
selves thereby.  The  term  "  contract "  implies  "  the  existence  of 
a  physical  and  moral  power  of  assenting,  as  well  as  a  deliberate 
and  free  exercise  of  such  power.  The  absence  of  any  of  these 
capacities  in  either  of  the  parties  to  a  contract  renders  the  person 
laboring  under  it  incapable  of  binding  himself  thereby."  Hence 
.restrictions  were  thrown  around  the  exercise  of  this  right  by  sea- 
men. They  sustained  to  the  master  of  a  ship  a  servile  relation. 
At  common  law  they  owed  to  hira  obedience  and  respect ;  and  in 
case  of  disobediAice  or  disorderly  conduct  the  master  could 
punish  them,  because  discipline  is  necessary,  and  "  without  it  the 
ship  would  always  be  in  great  peril,  and  no  voyage  could  be  suc- 
cessfully conducted."  The  authority  of  the  master  over  them 
was  like  unto  that  of  a  parent  over  his  child,  or  of  a  master  over 
his  apprentice.  The  employment,  and  the  usages  and  customs 
regulating  it,  constituted  them  a  servile  class,  as  helpless  and 
dependent  in  many  respects  as  that  of  infants,  and  demanded  the 
protection  accorded  to  them. 

The  legislature  has  the  power  to  prohibit  the  making  of  con- 
tracts, when  it  becomes  necessary  to  protect  the  rights  of  others. 
As  for  example,  it  can  provide  by  statute,  as  it  did  in  Pennsyl- 
vania, that  when  the  debtor  and  creditor,  and  a  person  or  cor- 
poration owing  money  to  the  debtor,  are  residents  of  the  state,  it 
shall  be  unlawful  for  any  citizen  to  send  out  of  the  state,  by 
assignment  or  otherwise,  for  or  witliout  value,  any  claim  against 
such  debtor,  with  the  intent  to  deprive  him  of  his  exemptions 
from  execution  by  having  collections  out  of  such  money  made  in 
the  courts  of  another  state ;  and  that  the  assignor  in  such  a  case 
shall  be  liable  in  an  action  of  debt  to  the  person  from  whom  any 
such  claim  shall  have  been  collected  by  attachment  or  otherwise 
outside  of  the  courts  of  the  state  of  his  residence  for  the  full 
amount  collected.  Sweeny  v.  Hunter,  145  Penn.  St.  363 ;  22 
Atl.  Rep.  653. 

Another  illustration  of  the  power  of  the  legislature  to  restrict 
the  right  to  contract  when  it  becomes  necessary  to  protect  others 
is  furnished  by  the  statutes  of  this  state.  It  is  the  duty  of  every 
husband  to  take  care  of,  support  and  protect  his  wife  and  children, 
and  provide  them  with  a  home.  To  aid  him  in  the  discharge  of 
this  duty  the  Constitution  of  this  state  declares  "  that  the  home- 
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stead  of  any  resident  of  this  state,  who  is  married  or  the  head  of 
a  family,  shall  not,"  except  in  certain  specified  cases,  "  be  subject 
to  the  lien  of  any  judgment  or  decree  of  any  court,  or  to  sale 
under  any  execution  or  other  process  thereon.  The  obvious 
intent  of  this  provision  was  to  secure  to  every  resident,  who  is 
married  or  the  head  of  a  family,  a  home,  which  he  may  improve 
and  make  comfortable,  where  his  wife  and  children  "may  be 
sheltered  and  live  beyond  the  reach  of  misfortunes  which  even 
the  most  prudent  and  sagacious  cannot  always  avoid."  For  the 
purpose  of  protecting  the  wife  in  the  enjoyment  of  this  right  the 
statutes  of  this  state  provide  "  that  no  conveyance,  mortgage  or 
other  instrument  affecting  the  homestead  of  any  married  man, 
shall  be  of  any  validity  *  *  *  unless  his  wife  joins  in  the 
execution  of  such  instrument  and  acknowledges  the  same." 

Other  instances  of  statutory  regulations  of  the  right  to  contract 
may  be  found  in  the  statutes  of  many  states  prohibiting  the  tak- 
ing  of  usury.  They  rest  upon  a  traditional  policy  antedating 
Constitutions.  They  "proceed,"  says  Mr.  Justice  Schofield  in 
Frorer  v.  People,  141  111.  171 ;  31  K  E.  Rep.  395,  "  upon  the 
theory  that  the  lender  and  borrower  of  money  do  not  occupy 
towards  each  other  the  same  relations  of  equality  that  parties  do 
in  contracting  with  each  other  in  regard  to  the  loan  or  sale  of 
other  kinds  of  property,  and  that  the  borrower's  necessities 
deprive  him  of  freedom  in  contracting,  and  place  him  at  the 
mercy  of  the  lender."  Lord  Chief  Justice  Best,  in  1825,  in 
delivering  the  unanimous  opinion  of  the  twelve  judges  in  the 
house  of  lords  upon  a  question  submitted  to  them  under  the  Eng- 
lish usury  laws,  said  :  "  The  supposed  policy  of  the  usury  laws  in 
modern  times  is  to  protect  necessity  against  avarice  ;  to  fix  such 
a  rate  of  interest  as  will  enable  industry  to  employ  with  advan- 
tage borrowed  capital,  and  thereby  to  promote  labor  and  increase 
national  wealth,  and  to  enable  the  state  to  borrow  on  better  terms 
than  could  be  made  if  speculators  could  meet  the  ministers  in  the 
money  market  on  equal  terms."  House  of  Lords,  3  Bing.  193. 
So  at  least  they  can  be  based  on  the  right  of  the  legislature  to 
protect  the  public  welfare. 

The  statutes  of  fraud  are  sometimes  referred  to  for  the  pur- 
pose of  showing  the  power  of  the  legislature  to  control  the  right 
to  contract.     The  object  of  these  statutes  was  to  prevent  fraud 
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and  perjtiries.  For  this  purpose  some  of  them  provide  that  cer- 
tain contracts  shall  be  in  writing,  in  order  to  prevent  controversies, 
litigation  and  false  swearing  as  to  tlie  terms  of  the  contract* 
Otliers  declare  that  certain  deeds,  conveyances  and  transactions 
shall  be  void,  because  they  defraud  or  tend  to  defraud  innocent 
persons.  They  are  based  on  the  maxim,  "  sic  utere  tuo  ut  alienum 
non  laedas."  None  of  them  limit  the  right  to  contract,  but  regu- 
late the  exercise  of  it.  Mansf .  Dig.  §§  3371-3384.  They  clearly 
come  within  the  power  of  the  legislature  to  protect  the  rights  of 
persons,  prevent  wrongs,  and  enforce  honesty  and  fair  dealing  in 
the  transactions  of  individuals. 

We  have  thus  far  spoken  of  the  limitations  that  can  be  imposed 
on  the  right  to  contract.  We  have  seen  that  the  power  of  the 
legislature  to  do  so  is  based  in  every  case  on  some  condition,  and 
not  on  the  absolute  right  to  control.  We  think  it  is  obvious  that 
the  right  to  contract  cannot  be  limited  by  arbitrary  legislation 
which-  rests  on  no  other  reason  upon  which  it  can  be  defended ; 
for,  if  it  could,  the  right  would  cease  to  exist,  and  become  a 
license  revocable  at  the  will  of  the  legislature,  and  the  govern- 
ment would  become  a  depotism  in  theory,  if  not  in  fact.  Such  a 
power  cannot  exist,  for,  if  it  could,  it  would  be  subversive  of  the 
right  to  enjoy  and  defend  liberty,  to  acquire  and  possess  prop- 
erty and  to  pursue  happiness,  declared  to  be  inalienable  by  the 
Constitution  of  the  state. 

Wlien  the  subject  of  contract  is  purely  and  exclusively  private, 
unaffected  by  any  public  interest  or  duty  to  person,  to  society,  or 
government,  and  the  parties  are  capable  of  contracting,  there  is 
no  condition  existing  upon  which  the  legislature  can  interfere  for 
the  purpose  of  prohibiting  the  contract  or  controlling  the  terms 
thereof.  In  State  v.  Goodwill,  33  W.  Va.  179;  10  S.  E.  Rep. 
285,  the  Supreme  Court  considered  the  constitutionality  of  a  stat- 
ute of  West  Virginia,  which  declared  "  that  it  shall  not  be  lawful 
for  any  person,  firm,  company,  corporation  or  association  engaged 
in  mining  coal,  ore  or  other  minerals,  or  mining  and  manufactur- 
ing them  or  either  of  them,  or  manufacturing  iron  or  steel,  or 
both,  or  any  other  kind  of  manufacturing.  *  *  *  to  issue  for 
the  payment  of  labor  any  order  or  other  paper  notes  whatsoever 
unless  the  same  purports  to  be  redeemable  for  its  face  value  in 
VOL.  IX. —  25 
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lawful  money  of  the  United  States,  bearing  interest  at  a  legal 
rate,  made  payable  to  employee  or  bearer,  and  redeemable  within 
a  period  of  thirty  days  by  the  person,  firm,  company,  corporation 
or  association  giving,  making  or  issuing  the  same."  The  court 
held  that  the  statute  was  unconstitutional  and  void,  and  said : 
"  The  property  which  every  man  has  in  his  own  labor,  as  it  is  the 
original  foundation  of  all  other  property,  so  it  is  the  most  sacred 
and  inviolable.  The  patrimony  of  the  poor  man  lies  in  the  strength 
and  dexterity  of  his  own  hand ;  and  to  hinder  him  from  employ- 
ing these  in  what  manner  he  may  tliink  proper,  without  injury  to 
his  neighbor,  is  a  plain  violation  of  this  most  sacred  property.  It 
ifi  equally  an  encroachment  both  upon  the  just  liberty  and  rights 
of  the  workman  and  his  employer,  or  those  who  might  be  dis- 
posed to  employ  him,  for  the  legislature  to  interfere  with  the 
freedom  of  contract  between  them,  as  such  interference  hinders 
the  one  from  working  at  what  he  thinks  proper,  and  at  the  same 
time  prevents  the  other  from  employing  whom  he  chooses.  A 
person  living  under  the  protection  of  this  government  has  the 
right  to  adopt  and  follow  any  lawful  industrial  pursuit,  not 
injurious  to  the  community,  which  he  may  see  fit ;  and  as  incident 
to  this  is  the  right  to  labor  or  employ  labor,  make  contracts  in 
respect  thereto  upon  such  terms  as  may  be  agreed  upon  by  the 
parties,  to  enforce  all  lawful  contracts,  to  sue  and  give  evidence, 
and  to  inherit,  purchase,  lease,  sell  or  convey  property  of  any 
kind.  The  enjoyment  or  deprivation  of  these  rights  and  privi- 
leges constitutes  the  essential  distinction  between  freedom  and 
slavery,  between  liberty  and  oppression." 

A  Missouri  statute  made  it  unlawful  (Kev.  St.  §  7058)  "  for 
any  corporation,  person  or  firm  engaged  in  manufacturing  or 
mining  to  issue  for  the  payment  of  wages,  any  order,  check  or 
other  token  of  indebtedness,  payable  otherwise  than  in  lawful 
money,  unless  the  same  is  negotiable  and  redeemable  at  its  face 
value,  in  cash,  or  in  goods,  at  the  option  of  the  holder,  at  the 
store  or  other  place  of  business  of  the  corporation,  person  or 
firm;"  and  provided  that  the  order,  check,  memorandum  or 
other  evidence  of  indebtedness  so  issued  should,  upon  presentation 
and  demand  within  thirty  days  from  date  or  delivery  thereof,  be 
redeemed  by  the  person  or  corporation  issuing  the  same,  in  goods, 
at  the  current  cash  market  price  for  like  goods,  or  lawful  money, 
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as  may  be  demanded  by  the  holder.  In  State  v.  Loomis,  115 
Mo.  307 ;  22  S.  W.  Rep.  350,  the  Supreme  Court  of  Missouri  held 
this  statute  unconstitutional.  Similar  statutes  were  held  uncon- 
stitutional in  Godcharles  v.  Wigenian,  113  Penn.  St.  431 ;  6  Atl. 
Rep.  354 ;  State  v.  Fire  Creek  Coal  «fe  Coke  Co.,  33  W.  Va.  118 ; 
10  S.  E.  Rep.  288 ;  Ramsey  v.  People,  142  III.  380 ;  32  N.  E. 
Rep.  364 ;  and  Braceville  Coal  Co.  v.  People,  147  111.  66 ;  35  N". 
E.  Rep.  62. 

In  Com.  V.  Perry,  155  Mass.  117;  28  N.  E.  Rep.  1126,  the 
statute  under  consideration  provided  that  "no  employer  shall 
impose  a  fine  upon,  or  withhold  the  wages  or  any  part  of  the 
wages  of,  an  employee  engaged  in  weaving,  for  imperfections  that 
may  arise  during  the  process  of  weaving."  The  court  held  that 
the  statute  was  unconstitutional,  and  in  doing  so  said  :  "  Article  1 
of  the  declaration  of  rights  of  the  Constitution  of  Massachusetts 
enumerates  among  the  natural  inalienable  rights  of  men  the  right 
of  acquiring,  possessing  and  protecting  property.  *  *  *  The 
right  to  acquire,  possess  and  protect  property  includes  the  right 
to  make  rea§onaV)le  contracts,  which  shall  be  under  the  protection 
of  the  law.  The  manufacture  of  cloth  is  an  important  industry, 
essential  to  the  welfare  of  the  community.  There  is  no  reason 
why  men  should  not  be  permitted  to  engage  in  it.  Indeed,  the 
statute  before  us  recognizes  it  as  a  legitimate  business  into  which 
anybody  may  freely  enter.  The  right  to  employ  weavers,  and  to 
make  proper  contracts  with  them,  is,  therefore,  protected  by  our 
Constitution ;  and  a  statute  which  forbids  the  making  of  such 
contracts,  or  attempts  to  nullify  them  or  impair  the  obligation, 
violates  fundamental  principles  of  right  which  are  expressly 
recognized  in  our  Constitution.  If  the  statute  is  held  to  permit  a 
manufacturer  to  hire  weavers  and  agree  to  pay  them  a  certain 
price  per  yard  for  weaving  cloth  with  proper  skill  and  care,  it 
renders  the  contract  of  no  effect  when  it  requires  him,  under  a 
penalty,  to  pay  the  contract  price  if  the  employee  does  his  work 
negligently,  and  fails  to  perform  his  contract ;  for  it  is  an  essen- 
tial element  of  such  a  contract  that  full  payment  is  to  be  made 
only  when  the  contract  is  performed.  If  it  be  held  to  forbid  the 
making  of  such  contracts,  and  to  permit  the  hiring  of  weavers 
only  upon  terms  that  prompt  payment  shall  be  made  of  the  price 
for  good  work,  however  badly  their  work  may  be  done,  and  that 
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the  remedy  of  the  employer  for  their  dereliction  shall  be  only 
by  suits  against  them  for  damages,  it  is  an  interference  with  the 
right  to  make  reasonable  and  proper  contracts  in  conducting  a 
legitimate  business,  which  the  Constitution  guarantees  to  every 
one  when  it  declares  that  he  has  a  natural  inalienable  right  of 
acquiring,  possessing  and  protecting  property.  Whichever  inter- 
pretation be  given  to  this  part  of  the  act  we  are  of  opinion  that 
it  is  unconstitutional." 

In  Railway  Co.  v.  Wilson,  (Tex.  App.)  19  S.  W.  Rep.  910,  it 
appears  that  the  legislature  of  Texas  passed  an  act  providing  that, 
in  the  event  a  railroad  company  shall  refuse  to  pay,  under  certain 
circumstances,  its  indebtedness  to  an  employee,  within  fifteen  days 
after  demand  .thereof,  it  shall  be  liable  to  pay  such  employee 
twenty  per  cent  on  the  amount  due  him  for  damages,  in  addition 
to  the  amount  due,  and  that  such  damages  shall  not  be  less  than 
five  dollars  nor  more  than  $100.  The  Supreme  Court  of  Texas 
held  the  act  unconstitutional,  and,  among  other  things,  said: 
"  Article  10,  section  2,  of  the  State  Constitution  declares  that  all 
railroads  are  public  highways,  and  railroad  companies  common 
carriers ;  that  the  legislature  shall  pass  laws  to  regulate  freight  and 
passenger  tariffs,  to  correct  abuses  and  prevent  discrimination 
and  extortion  in  the  rates  of  freight  and  passenger  tariffs  on  the 
different  railroads  in  this  state,  and  enforce  the  same  by  adequate 
penalties;  and,  to  the  further  accomplishment  of  these  objects 
and  purposes,  may  provide  and  establish  all  requisite  means  and 
agencies  invested  with  such  powers  as  may  be  deemed  adequate 
and  advisable.  *  *  *  There  is  no  question  as  to  the  scope  of  this 
section  of  our  Constitution.  Its  provisions  necessarily  refer  to 
and  contemplate  all  injuries  to  the  public  arising  out  of  a  viola- 
tion of  duties  due  by  the  railway  company  to  the  public  as  a  com- 
mon carrier.  Within  this  broad  field  it  rests  with  the  legislature 
to  determine  what  are  those  duties  to  the  public,  and  what  con- 
stitute abuses  and  injuries,  and  also  what  remedies  are  necessary 
to  prevent  them ;  and  to  decide  wliether  the  abuses  shall  be  cor- 
rected through  statutes  whicli  declare  the  act  or  acts  to  be  a  crime 
punishable  as  such,  or  whether  the  act  or  acts  shall  be  corrected 
through  a  civil  action  with  punitive  damages.  *  *  *  But 
when  we  consider  the  relation  of  railway  companies  to  their  own 
servants,  both  as  to  acts  of  employment  and  payment,  we  find  a 


Lekp  v.  St.  Louis,  I.  M.  &  S.  Et.  Co.  197 

field  in  which  special  legislation  has  no  right  ordinarily  to  enter, 
and  in  which  railways  stand  on  the  same  footing  with  all  other 
corporations  or  persons,  and  which  cannot  be  contemplated  or 
included  within  the  scope  of  section  2,  article  10.  *  *  *  We 
think  the  position  taken  by  appellant  is  correct,  and  section  2, 
article  10,  contemplates  only  the  public  duties  of  railways,  and 
excludes  all  right  of  interference  with  the  employment  or  pay- 
ment  of  their  servants." 

The  Texas  act,  as  it  appears  from  the  quotation  we  have  made, 
was  held  to  be  unconstitutional  because  the  Constitution  of  Texas 
confined  legislation  in  respect  to  railroads  to  the  duties  they  owe 
to  the  public  as  common  carriers,  and  excludes  all  right  of  inter- 
ference by  the  legislature  with  the  employment  or  payment  of 
their  servants.  Article  10,  section  2  of  the  Texas  Constitution,  so 
far  as  it  is  set  out  in  the  last  case  referred  to,  is  substantially 
incorporated  into  our  Constitution,  except  there  is  no  provision  in 
ours  expressly  authorizing  the  establishment  of  means  and  agen- 
cies with  power  to  enforce  it  as  to  railroads,  and  it  does  not  appear 
in  the  opinion  in  that  case  that  tliere  is  any  power  reserved  in 
Texas  to  the  legislature  to  amend  or  repeal  cliarters. 

An  Indiana  statute  "  forbade  the  execution  of  contracts  waiv- 
ing the  payment  of  wages  in  money."  This  statute  was  held  to 
be  constitutional  in  Hancock  v.  Yaden,  121  Ind.  366;  23  N.  E. 
Rep.  253,  on  the  ground  that  it  "  protected  and  maintained  the 
medium  of  payment  established  by  the  sovereign  power  of  the 
nation." 

A  statute  of  "West  Virginia  prohibited  the  payment  of  employees 
in  paper  redeemable  otherwise  than  in  lawful  money,  and  another 
provided  that  coal  should  be  weighed  and  measured,  before  it  is 
screened,  in  a  certain  way,  and  that  all  coal  paid  for  by  weight 
shall  be  paid  for  according  to  such  weight  at  the  price  agreed  on, 
and  that  all  coal  paid  for  by  measure  shall  be  paid  for  according 
to  such  measure  at  the  contract  rate.  The  court,  in  Peel  Splint 
Coal  Co.  V.  State,  (W.  Va.)  15  S.  E.  Rep.  1000,  held  that  tiiese 
statutes  were  constitutional,  two  judges  dissenting.  The  court 
said:  "We  base  this  decision  in  this  case — J^irstjMpon  the 
ground  that  the  defendant  is  a  corporation  in  the  enjoyment  of 
unusual  and  extraordinary  privileges,  which  enables  it  and  similar 
associations  to  surround  themselves  with  a  vast  retinue  of  laborers, 
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who  need  to  be  protected  against  all  fraudulent  or  suspicious 
devices  in  the  weighing  of  coal  or  in  the  payment  of  labor ;  sec- 
ondlyy  the  defendant  is  a  licensee,  pursuing  an  avocation  which 
the  state  has  taken  under  its  general  supervision  for  the  purpose 
of  securing  the  safety  of  employees  by  ventilation,  inspection  and 
governmental  report,  and  the  defendant,  therefore,  must  submit 
to  such  regulations  as  the  sovereign  thinks  conducive  to  pubHc 
health,  public  morals  or  public  security." 

Hancock  v.  Yaden,  supra,  and  Peel  Splint  Coal  Co.  v.  State, 
supra,  are  against  the  weight  of  authority,  but  they  do  not  hold 
that  the  legislature  has  the  absolute  power  to  limit  the  right  to 
contract. 

The  legislature  cannot  regulate  or  restrain  the  right  of  indi- 
viduals to  contract  by  making  it  unlawful  for  them  to  agree  with 
each  other  that  wages  shall  be  paid  at  any  specified  time  subse- 
quent to  the  day  on  which  the  labor  by  which  they  are  earned 
shall  be  completed,  or  that  the  price  of  property  sold  shall  be 
paid  on  a  day  subsequent  to  the  sale.  Such  a  contract  as  to  the 
time  of  performance  is  necessarily  harmless,  of  purely  and 
exclusively  private  concern,  and  cannot  aflFect  any  one  except  the 
parties.  It  is  an  important  means  used  in  the  acquisition  of  prop- 
ertv,  which  sells  for  more  on  time  than  for  cash.  Labor  com- 
mands  higher  wages  when  they  are  payable  in  the  future  than  it 
does  when  they  are  paid  at  the  time  of  performance.  A  large 
portion  of  the  business  of  the  world  is  transacted  on  a  credit. 
Nations,  states,  counties,  towns  and  persons  contract  debts  payable 
in  the  future.  Property  is  sold  on  time  under  executions,  judg- 
ments and  decrees  of  courts.  The  right  of  persons  to  sell  or 
labor  on  a  credit  is.  everywhere  and  by  all  recognized  as  legiti- 
mate, and  is  protected  by  the  Constitution  in  the  declaration  that 
the  right  to  acquire  and  possess  property  is  inalienable. 

But  what  is  true  of  persons  is  not  always  true  of  corporations. 
Natural  persons  do  not  derive  the  right  to  contract  from  the  legis- 
lature. Corporations  do.  They  possess  only  those  powers  or 
properties  which  the  charters  of  their  cre&tion  confer  upon  them, 
either  expressly  or  as  incidental  to  their  existence  ;  and  these  may 
be  modified  or  diminished  by  amendment  or  extinguished  by  the 
repeal  of  the  charters. 

The  Constitution  of  1874  (art.  12,  §  6)  ordains :  "  Corpora- 
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tions  may  be  fonned  under  general  laws,  which  laws  may,  from 
time  to  time,  be  altered  or  repealed.  The  general  assembly  shall 
have  the  power  to  alter,  revoke  or  annul  any  charter  of  incorpo- 
ration now  existing  and  revocable  at  the  adoption  of  this  Consti- 
tution, or  any  that  may  hereafter  be  created,  whenever,  in  their 
opinion,  it  may  be  injurious  to  the  citizens  of  this  state ;  in  such 
manner,  however,  that  no  injustice  shall  be  done  to  the  corpora- 
tors." The  Constitution  of  1868  declared :  "  The  general  assembly 
shall  pass  no  special  act  conferring  corporate  powers.  Corpora- 
tions may  be  formed  under  general  laws ;  but  all  such  laws  may, 
from  time  to  time,  be  altered  or  repealed."  Under  these  Consti- 
tutions the  general  assembly  has  enacted  statutes  providing  for 
the  organization  of  corporations,  and  from  them  the  corporations 
of  this  state  derive  their  powers,  subject  to  the  power  of  the 
legislature  to  change  them  by  amending  the  laws  under  whicli 
they  were  organized. 

As  said  by  Mr.  Justice  Miller  in  Greenwood  v.  Railroad  Co., 
105  U.  S.  13,  19  :  "A  short  reference  to  the  origin  of  this  reser- 
vation of  the  right  to  repeal  charters  of  corporations  may  be  of 
service  in  enabling  us  to  decide  upon  its  oflSce  and  eflFect  when 
elled  into  operation  by  the  legislative  exercise  of  the  power." 

Continuing,  he  said,  in  the  same  case  :  "As  early  as  1806,  in 
tie  case  of  Wales  v.  Stetson,  2  Mass.  143,  the  Supreme  Court  of 
tht  state  made  the  declaration  '  that  the  rights  legally  vested  in 
allcorporations  cannot  be  controlled  or  destroyed  by  any  subse- 
quot  statute,  unless  a  power  for  that  purpose  be  reserved  to 
the  legislature  in  the  act  of  incorporation.'  In  Dartmouth 
Cokge  V.  Woodward,  4  Wheat.  518,  decided  in  1819,  this  court 
anufinced  principles  on  the  subject  of  the  protection  that  the 
charers  of  private  corporations  were  entitled  to  claim  under  the 
clau^  of  the  Federal  Constitution  against  impairing  the  obligation 
of  cotracts,  which,  though  received  at  the  time  with  dissatisfac- 
tion, ave  never  been  overruled  by  this  court.  The  opinion  in 
that  OBe  carried  the  protection  of  the  constitutional  provision 
some^at  in  advance  of  what  had  been  decided  in  Fletcher  v. 
Peck,  ♦  Cranch,  87,  and  the  preceding  cases,  and  held  that  it 
applie<not  only  to  contracts  between  individuals,  and  to  grants 
of  projrty  made  by  the  state  to  individuals  or  to  corporations, 
but  thathe  rights  and  franchises  conferred  upon  private,  as  dis- 
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tinguislied  from  public,  corporationa  by  the  legislative  acts  under 
which  their  existence  was  authorized,  and  a  right  to  exercise 
the  functions  conferred  upon  them  by  the  statute  were,  when 
accepted  by  the  corporators,  contracts,  which  the  state  could  not 
impair.  It  became  obvious  at  once  that  many  acts  of  incorpora- 
tion which  had  been  passed  as  laws  of  a  public  character,  partak- 
ing in  no  general  sense  of  a  bargain  between  the  states  and  the 
corporations  which  they  created,  but  which  yet  conferred  private 
rights,  were  no  longer  subject  to  amendment,  alteration  or  repeal, 
except  by  the  consent  of  the  corporate  body,  and  that  the  general 
control  which  the  legislatures  creating  such  bodies  had  previously 
supposed  they  had  the  right  to  exercise  no  longer  existed.  It 
was,  no  doubt,  with  a  view  to  suggest  a  method  by  which  the 
state  legislature  could  retain  in  a  large  measure  tliis  important 
power,  without  violating  the  provision  of  the  Federal  Constitution, 
that  Mr.  Justice  Story,  in  his  concurring  opinion  in  the  Dart- 
mouth College  case,  suggested  that,  when  the  legislature  was 
enacting  a  charter  for  a  corporation,  a  provision  in  the  statute 
reserving  to  the  legislature  the  right  to  amend  or  repeal  it  must 
be  held  to  be  a  part  of  the  contract  itself,  and  the  subsequent 
exercise  of  the  right  would  be  in  accordance  with  the  contract 
and  could  not,  therefore,  impair  its  obligation." 

In  order  to  avoid  the  consequences  of  the  rule  laid  down  in  tb 
Dartmouth  College  case,  many  states  have  availed  themselves  *f 
Judge  Story's  suggestion.  In  chartering  the  Union  Mining  CcO- 
pany  the  legislature  of  Maryland  reserved  the  right  to  amendor 
repeal  its  charter  at  pleasure.  Afterwards  it  passed  an  act  (Lws 
1880,  chap.  273)  providing  "  that  every  corporation  engage*  in 
mining  or  manufacturing,  or  operating  a  railroad  in  Alle/ftny 
county,  and  employing  ten  or  more  hands,  shall  pay  its  emplf ees 
the  full  amount  of  their  wages  in  legal  tender  money  o  the 
United  States,"  and  that  "  every  such  employee  shall  be  erftled 
to  receive  from  any  such  corporation  employing  him  the  ^hole 
or  so  much  of  the  wages  earned  by  him  as  shall  not  have  been 
actually  paid  to  him  in  legal  tender  money  of  the  United  Itates, 
without  set-off  or  deduction  of  his  demand  for  or  in  re^ct  of 
any  account  or  claim  whatever."  The  Union  Mining  C^pany 
was  sued  after  the  enactment  of  this  act  by  Shaffer  and  Mnn  for 
wages  due  to  its  employees.     Mr.  Justice  Irving,  in  commenting 
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on  this  act,  in  that  case,  said :  "  It  being  conceded  that  the  legis- 
lature, when  it  incorporated  the  Union  Mining  Company,  reserved 
the  right  to  alter  or  amend  its  charter  at  pleasure,  there  can  be 
no  doubt  that  the  legislature  could  enact  a  law  proldbiting  the 
corporation  from  paying  its  employees  otherwise  than  in  money, 
and  that  it  could  forbid  the  corporation  from  making  contracts 
with  them  for  payment  in  anything  but  money.  *  *  *  The 
acceptance  by  the  corporation  of  a  charter  with  the  reservation  of 
the  right  to  alter  and  amend,  made  that  provision  a  part  of  the 
contract,  which,  as  between  the  legislature  and  it,  as  a  private 
corporation,  it  must  be  understood  to  be.  A  corporation  has  no 
inherent  or  natural  right  like  a  citizen.  It  has  no  rights  but  those 
which  are  expressly  conferred  upon  it,  or  are  necessarily  inferable 
from  the  powers  actually  granted,  or  such  as  may  be  indispen- 
sable to  the  exercise  of  such  as  are  granted.  A  private  corpora- 
tion is  only  a  quasi  individual,  the  pure  creation  of  the  legislative 
will,  with  just  such  powers  as  are  conferred  expressly  or  by 
necessary  implication,  and  none  others.  Whatever,  therefore, 
may  have  been  the  mischief  intended  to  be  reached  and  prevented 
by  this  law  by  restrictions  imposed  on  the  corporation,  it  was 
competent  for  the  legislature  by  this  law,  which  operates  as  an 
amendment  of  its  charter,  to  accomplish."  Shaffer  v.  Mining 
Co.,  55  Md.  74. 

A  statute  of  Rhode  Island  (Eev.  St.  chap.  125,  §  14)  provides : 
"  All  acts  of  incorporation  hereafter  granted  may  be  amended  or 
repealed  at  the  will  of  the  general  assembly,  unless  express  pro- 
visions be  made  therein  to  the  contrary."  The  Brown  &  Sharpe 
Manufacturing  Company  was  incorporated  by  the  general  assem- 
bly of  Rhode  Island  for  the  purpose  of  manufacturing  machinery, 
subject  to  a  chapter  of  which  this  statute  was  a  part.  After  the 
incorporation  of  it,  the  legislature  passed  an  act  requiring  corpo- 
rarions  to  pay  weekly  the  employees  engaged  in  its  business  the 
wages  earned  by  them  to  within  nine  days  of  the  date  of  such 
payment,  unless  prevented  by  inevitable  casualty.  In  State  v. 
Brown  &  Sharpe  Manufacturing  Co.,  (R.  I.)  25  Atl.  Rep.  246, 
which  was  an  action  for  the  violation  of  this  act,  the  Supreme 
Court  of  Rhode  Island  held  that  the  act  was  constitutional,  and 
that  it  operated  as  an  amendment  to  the  charter  of  the  corpora- 
tion sued,  as  it  was  a  reasonable  exercise  of  the  power  to  amend. 
VOL.  IX. —  26 
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In  the  Sinking  Fund  Cases,  99  U.  S.  700,  "  the  question  was. 
whether  congress  had  the  constitutional  power  to  enact  a  law  com- 
pelling the  Union  Pacific  and  Central  Pacific  Eailroad  Companies 
to  set  aside  a  portion  of  their  current  earnings  as  a  sinking  fund 
for  the  purpose  of  meeting  a  very  large  indebtedness  secured  by 
mortgage  upon  the  roads,  and  payable  at  a  future  day.  The 
majority  of  the  court  held  that  the  legislation  was  valid  as  an 
exercise  of  the  general  legislative  powers  of  the  government,  and 
also  because  the  right  to  alter  or  amend  the  charters  of  the  com- 
panies had  been  expressly  reserved  to  congress." 

In  commenting  on  the  reserved  power  to  amend  or  repeal  the 
charters  of  corporations,  in  that  case,  Chief  Justice  Waite,  in 
delivering  the  opinion  of  the  court,  said :  "  All  agree  that  it  can- 
not be  used  to  take  away  property  already  acquired  under  the 
operation  of  the  charter,  or  to  deprive  the  corporation  of  the 
fruits  actually  reduced  to  possession  of  contracts  lawfully  made ; 
but,  as  was  said  by  this  court,  through  Mr.  Justice  Cliflford,  in 
Miller  v.  State,  15  Wall.  498,  it  may  safely  be  affirmed  that  the 
reserved  power  may  be  exercised,  and  to  almost  any  extent,  to 
carry  into  effect  the  original  purposes  of  the  grant,  or  to  secure 
the  due  administration  of  its  affairs,  so  as  to  protect  the  rights  of 
stockholders  and  creditors,  and  for  the  proper  disposition  of  its 
assets;  and  again,  in  Holyoke  Co.  v.  Lyman,  15  Wall.  519,  'to 
protect  the  rights  of  the  public  and  of  the  corporators,  or  to 
promote  the  due  administration  of  the  affairs  of  the  corporation.' 
Mr.  Justice  Field,  also  speaking  for  the  court,  was  even  more 
explicit  when,  in  Tomlinson  v.  Jessup,  15  Wall.  459,  he  said  the 
reservation  affects  the  entire  relation  between  the  state  and  the 
corporation,  and  places  under  legislative  control  all  rights,  privi- 
leges and  immunities,  derived  by  its  charter  directly  from  the 
state ;  and,  again,  as  late  as  Ilailro«id  Co.  v.  Maine,  96  U.  S.  510, 
by  the  reservation  *  *  *  the  state  retained  the  power  to 
alter  it  [charter]  in  all  particulars  constituting  the  grant  to  the 
new  company  formed  under  it,  of  corporate  rights,  privileges  and 
immunities.  Mr.  Justice  Swayne,  in  Shields  v.  Ohio,  95  U.  S. 
324,  says,  by  way  of  limitation,  the  alterations  must  be  reasonable. 
They  must  be  made  in  good  faith,  and  be  consistent  with  the 
object  and  scope  of  the  act  of  incorporation.  Sheer  oppression 
and  wrong  cannot  be  inflicted  under  the  guise  of  an  amendment 
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or  alteration."  Tlie  rules  as  here  laid  down  are  fully  sustained 
by  authority. 

In  speaking  of  the  reserved  power  to  amend  or  repeal  the  char- 
ters of  corporations,  Mr.  Justice  Gray,  in  delivering  the  opinion 
of  the  court  in  Commissioners  on  Inland  Fisheries  v.  Holyoke 
Water  Power  Co.,  104  Mass.  451,  said  :  "  It  is  sufficient  now  to 
say  that  it  is  established  by  adjudications  which  we  cannot  disre- 
gard, and  the  principles  of  which  we  fully  approve,  that  it  at  least 
reserves  to  the  legislature  the  authority  to  make  any  alteration  or 
amendment  in  a  charter  granted  subject  to  it  that  will  not  defeat 
or  substantially  impair  the  object  of  the  grant,  or  any  rights 
which  have  vested  under  it,  and  that  the  legislature  may  deem 
necessary  to  secure  either  that  object  or  other  public  or  private 
rights.  Under  such  a  clause,  for  instance,  the  legislature  may 
make  the  stockholders  of  an  incorporated  bank  liable  for  the 
future  debts  of  the  corporation.  Sherman  v.  Smith,  1  Black, 
587 ;  In  re  Lee  &  Co.'s  Bank,  21  N.  Y.  9.  It  may  vary  the 
measure,  and  thus  enlarge  the  proportion,  of  the  profits  which  a 
mutual  life  insurance  company  is  required  by  the  terms  of  its 
charter  to  pay  to  a  charitable  institution.  Massachusetts  General 
Hospital  V.  State  Assurance  Co.,  4  Gray,  227.  Railroad  corporar 
tions  may  be  compelled,  by  general  or  special  laws,  to  make 
changes  in  the  levee,  grade  and  surface  of  the  roadbed,  new 
structures  at  crossings  of  other  railroads  or  of  highways,  or  station 
houses  at  particular  places,  in  a  manner  and  to  be  enforced  by 
forms  of  process  different  from  those  provided  for  or  contem- 
plated by  the  original  charter  or  the  general  laws  in  force  when 
that  charter  was  granted.  City  of  Roxbury  v.  Railroad  Corp.,  6 
Cusb.  424 ;  Fitchburg  R.  Co.  v.  Grand  Junction  R.  Co.,  4  Allen, 
198  ;  Com.  v.  Eastern  R.  Co.,  103  Mass.  254 ;  Railroad  Co.  v. 
Brownell,  24  N.  Y.  345,  overruling  Miller  v.  Railroad  Co.,  21 
Barb.  513." 

In  Water  Works  v.  Schottler,  110  U.  S.  347 ;  4  Sup.  Ct.  Rep. 
48,  it  appears  that  the  Constitution  of  the  state  of  California 
"  provided  that  corporations  might  be  formed  under  general  laws, 
and  should  not  be  created  by  special  act,  except  for  municipal 
purposes ;  and  that  all  laws,  general  and  special,  passed  pursuant 
to  that  provision,  might  be,  from  time  to  time,  altered  and 
repealed.     A  general  law  was  enacted  by  the  legislature  for  the 
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formation  of  corporations  for  supplying  cities,  counties  and  towns 
with  water,  which  provided  that  the  rates  to  be  charged  for  water 
should  be  fixed  by  a  board  of  commissioners,  to  be  appointed  in 
part  by  the  corporation  and  in  part  by  the  municipal  authorities. 
The  Constitution  and  laws  of  the  state  were  subsequently  changed 
60  as  to  take  away  from  corporations  which  had  been  organized 
and  put  into  operation  under  the  old  Constitution  and  laws  the 
power  to  name  members  of  the  boards  of  commissioners,  and  so 
as  to  place  in  the  municipal  authorities  the  sole  power  of  fixing 
rates  for  water."  The  court  held  that  "  these  changes  violated 
no  provisions  of  the  Constitution  of  the  United  States." 

Chief  Justice  Waite,  speaking  for  the  court  said  :  "  The  Spring 
Valley  Company  is  an  artificial  being,  created  by  or  under  the 
authority  of  the  legislature  of  California.  The  people  of  the 
state,  when  they  first  established  their  government,  provided  in 
express  terms  that  corporations,  other  than  for  municipal  pur- 
poses, should  not  be  formed  except  under  general  laws,  subject 
at  all  times  to  alteration  or  repeal.  *  *  *  In  California  the 
Constitution  put  this  reservation  in  every  charter,  and  conse- 
quently this  company  was  from  the  moment  of  its  creation  sub- 
ject to  the  legislative  power  of  alteration,  and,  if  deemed  expe- 
dient, of  absolute  extinguishment  as  a  corporate  body."  See 
State  V.  Brown  &  Sharpe  Manuf  g  Co.,  (R.  I.)  25  Atl.  Rep.  246. 

It  is  obvious  that  the  legislature  cannot,  under  the  power  to 
amend,  take  from  corporations  the  right  to  contract;  for  it  is 
essential  to  their  existence.  It  can  regulate  it  when  the  interests 
of  the  public  demand  it,  but  not  to  such  an  extent  as  to  render  it 
ineffectual,  or  substantially  impair  the  object  of  incorporation. 
The  Constitution  of  this  state,  in  reserving  the  power  to  amend 
or  repeal,  expressly  provides  that  it  may  be  exercised  whenever, 
in  the  opinion  of  the  legislature,  the  charter  "  may  be  injurious 
to  the  citizens  of  this  state,  in  such  manner,  however,  that  no 
injustice  shall  be  done  to  the  corporators."     Art.  12,  §  6. 

Whenever  the  charters  of  railroad  companies  become  obstacles 
in  the  way  of  the  legislature  so  regulating  their  ro«ids  as  to  make 
them  subserve  the  public  interest  to  the  fullest  extent  practicable, 
their  charters  are,  in  that  respect,  injurious  to  the  citizens  of  the 
state,  and  can  be  amended  as  to  defects  in  such  manner  as  will  be 
just  to  the  corporators ;  for  they  are  organized  for  a  public  pur- 
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pose,  and  their  roads  are  declared  by  the  Constitution  to  be  public 
highways,  and  they  are  made  common  carriers.  They  are 
clothed  with  a  public  trust,  and  in  many  respects  are  expressly 
subjected  by  the  Constitution  to  the  control  of  the  legislature. 
There  is  no  enterprise  in  which  the  public  is  so  largely  interested 
as  it  is  in  the  successful  and  efficient  operation  of  railroads.  With 
the  trust  with  which  they  are  clothed  is  imposed  the  duty  to 
serve  the  public  as  common  carriers  in  the  most  efficient  manner 
practicable.  For  this  reason  the  legislature  may  impose  on  them 
such  duties  as  may  reasonably  be  calculated  to  secure  such  results. 
Being  created  by  statute,  the  legislature  may  so  change  them  by 
amendment  as  to  make  them  subserve  the  purposes  for  which 
they  were  created.  If  tl^e  legislature,  in  its  wisdom,  seeing  that 
their  employees  are  and  will  be  persons  dependent  on  their  labor 
for  a  liveUhood,  and  unable  to  work  on  a  credit,  should  find  that 
better  servants  and  service  could  be  secured  by  the  prompt  pay- 
ment of  their  wages  on  the  termination  of  their  employment,  and 
that  the  purpose  of  their  creation  would  thereby  be  more  nearly 
accomplished,  it  might  require  them  to  pay  for  the  labor  of  their 
employees  when  the  same  is  fully  performed,  at  the  end  of  their 
employment.  If  it  be  true  that  in  doing  so  it  would  interfere 
with  contracts  which  are  purely  and  exclusively  private,  and 
thereby  limit  their  right  to  contract  with  individuals,  it  would, 
nevertheless,  under  such  circumstances,  have  the  right  to  do  so 
nnder  the  reserved  power  to  amend. 

But  we  do  not  mean,  by  holding  as  we  do,  to  intimate  that  the 
I^slature  can,  by  way  of  amendment,  fix  or  limit  the  compen- 
sation of  the  employees  of  railroad  companies.  That  might  seri- 
onsly  affect  one  of  the  principal  charter  rights  of  the  companies, 
and  thereby  substantially  impair  the  object  of  their  incorpora- 
tion. Such  a  power  would  be  subversive  of  the  right,  and,  when 
exercised  to  its  fullest  extent,  would  leave  to  the  corporation  the 
privilege  of  selecting  its  employees  without  the  right  of  contract- 
ing with  them.  An  amendment  to  that  extent  would  be,  mani- 
festly, unjust  to  the  companies,  and  violative  of  the  Constitution, 
which,  while  it  grants  the  right  to  amend  when,  in  the  opinion  of 
the  legislature,  the  charter  is  injurious  to  the  citizens,  it  limits  the 
right  to  do  so  to  amendments  that  are  just  to  the  corporators. 
The  act  in  question  is  not  subject  to  that  imputation.     It  is  pros- 
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pective  in  its  operation,  and  leaves  to  the  corporations  the  right  of 
making  contracts  with  their  employees  on  advantageous  terms. 

Is  the  act  before  us  a  proper  amendment  ?  It  provides,  among 
other  things,  that  whenever  any  corporation  "  engaged  in  the 
business  of  operating  or  constructing  any  railroad  or  railroad 
bridge"  shall  discharge  with  cause  any  servant  or  employee 
thereof,  "  the  unpaid  wages  of  any  such  servant  or  employee,  then 
earned  at  the  contract  rate,  without  abatement  or  deduction,  shall 
be  and  become  due  and  payable  on  the  day  of  such  discharge ; " 
"  and  if  the  same  be  not  paid  on  such  day  then,  as  a  penalty  for 
such  non-payment,  the  wages  of  such  servant  or  employee  shall 
continue  at  the  same  rate  until  paid."  This  provision  is  sus- 
ceptible of  two  constructions,  one  of  which  makes  the  act  require 
the  corporation  to  pay  the  employee  all  the  wages  to  which  he 
would  have  been  entitled  had  he  fully  performed  his  contract  up 
to  the  time  of  his  discharge,  notwithstanding  he  had  failed  to  do 
so,  and  had  damaged  the  corporation  thereby.  If  this  be  its 
intention,  it  is  unconstitutional,  because  its  enforcement  might 
take  property  from  the  corporation  without  due  process  of  law, 
for  the  employee  is  not  entitled  to  the  stipulated  wages  until  he 
has  performed  the  contract.  He  may  have  damaged  his  employer 
by  the  failure  to  do  so  in  a  sum  larger  than  the  wages  he  would 
have  been  entitled  to  receive  in  the  event  he  had  complied  with 
his  agreement.  To  compel  the  corporation,  in  such  a  case,  to  pay 
any  sum  whatever  would  be  a  deprivation  of  property  without 
due  process  of  law.  The  same  would  be  equally  true  if  the  cor- 
poration should  be  compelled  to  pay  full  wages  when  the  damage 
caused  by  the  non-performance  of  the  contract  does  not  exceed 
them.  Com.  v.  Perry,  155  Mass.  117 ;  28  N.  E.  Rep.  1126. 
Such  an  amendment  of  the  charters  of  corporations  is  clearly 
unjust  to  the  corporators. 

The  other  construction  is  more  reasonable.  It  makes  the  words 
^'  without  abatement  or  deduction "  mean  ^'  without  discount." 
The  legislature  evidently  thought  that  the  employee  might  receive 
money  or  property  in  the  course  of  his  employment  in  part  pay 
ment  for  his  labor,  and  evidently  intended  that  the  wages  thus 
paid  should  not  be  repaid.  A  strict  construction  of  the  words 
"  without  abatement  or  deduction "  would  deprive  the  corpora- 
tion of  a  credit  for  the  money  or  property  in  a  settlement  with 
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its  employee  for  his  services.  Then,  again,  the  act  requires  the 
corporation  to  pay  only  the  unpaid  wages  earned,  at  the  contract 
rate,  at  the  time  of  his  discharge.  Stipulated  wages  cannot  be 
earned  except  by  the  performance  of  the  contract  by  which  the 
employer  agrees  to  pay  them.  Obviously,  then,  the  act  means  by 
the  words  "  without  abatement  or  deduction "  that  the  unpaid 
wages  earned  at  the  contract  rate  at  the  time  of  the  discharge 
shall  be  paid  without  discount  on  account  of  the  payment  thereof 
before  the  time  they  were  payable  according  to  the  terms  of  the 
contract  of  employment.  When  construed  in  this  manner,  this 
provision  of  the  act  is  constitutional,  and  it  is  our  duty  to  so  con- 
strue it. 

Tested  by  the  principles  of  law  we  have  indicated,  the  act 
under  consideration  is  unconstitutional  so  far  as  it  affects  natural 
persons.  As  to  corporations  it  is  a  vaUd  statute.  It  does  not 
seriously  impair  their  right  to  contract,  but  leaves  them  to  con- 
tract with  their  employees  on  profitable  terms. 

So  much  of  the  act  as  is  unconstitutional  can  be  eliminated,  and 
the  remainder  stand.  State  v.  Marsh,  37  Ark.  356 ;  Railway  Co. 
V.  Worthen,  46  Ark.  312 ;  State  v.  Deschamp,  53  Ark.  490 ;  14 
S.  W.  Rep.  653 ;  Davis  v.  Gaines,  48  Ark.  370,  383 ;  3  S.  W. 
Rep.  184. 

After  this  elimination,  so  much  of  the  first  section  of  the  act  as 
remains  in  force  reads  as  follows  (Act  March  25, 1889) :  "  Section 
1.  Whenever  any  corporation,  engaged  in  the  business  of  operat- 
ing or  constructing  any  railroad  or  railroad  bridge,  shall  discharge 
with  or  without  cause,  or  refuse  to  further  employ  any  servant  or 
employee  thereof,  the  unpaid  wages  of  such  servant  or  employee 
then  earned  at  the  contract  rate,  without  abatement  or  deduction, 
shall  be  and  become  due  and  payable,  on  the  day  of  such  dis- 
charge or  refusal  to  longer  employ ;  and  if  the  same  be  not  paid 
on  such  day  then,  as  a  penalty  for  such  non-payment,  the  wages 
of  such  servant  or  employee  shall  continue  at  the  same  rate  until 
paid.  Provided,  such  wages  shall  not  continue  more  than  sixty 
days,  unless  an  action  therefor  shall  be  commenced  within  that 
time." 

It  cannot  be  truthfully  said  that  so  much  of  the  act  as  we  find 
to  be  in  force  is  unconstitutional  because  it  interferes  with  the 
rights  of  employees  to  make  such  contracts  with  corporations  as 
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they  see  fit.  As  said  in  State  v.  Brown  &  Sharpe  Manufacturing 
Co.,  (R.  I.)  25  Ati.  Rep.  253 :  "  No  inhibition  is  placed  upon 
employees  to  make  such  contracts  as  they  choose,  with  any  per- 
son or  body,  natural  or  artificial,  that  is  authorized  to  contract 
with  them.  But  corporations  are  artificial  bodies,  and  possesa 
only  such  powers  as  are  granted  to  them,  and  natural  persons 
dealing  with  them  have  no  right  to  demand  that  greater  power 
should  be  granted  to  corporations  in  order  that  they  may  make 
other  contracts  with  such  corporations  than  the  corporations  are 
authorized  to  enter  into." 

The  ^'  act  being  general  and  uniform  in  its  operation  upon  all 
persons  coming  within  the  class  to  which  it  applies,  it  does  not  (if 
amendments  to  charters  can)  come  within  that  special  legislation 
prohibited  by  the  Constitution  ;  for  it  applies  to  and  embraces  all 
persons  ^  who  are  or  may  come  into  certain  situations  and  circum- 
stances,' and  is  general  and  unif  onn ;  not  because  it  operates  upon 
every  person  in  the  state,  for  it  does  not,  but  because  every  per- 
son who  is  brought  within  the  relations  and  circumstances  pro- 
vided for,  is  affected  by  the  law."  Railway  Co.  v.  Hanniford,  4& 
Ark.  291 ;  5  S.  W.  Rep.  294 ;  McAunich  v.  Railroad  Co.,  20 
Iowa,  342 ;  Railway  Co.  v.  Mackey,  127  U.  S.  205 ;  8  Sup.  Ct. 
Rep.  1161 ;  Railway  Co.  v.  Beckwith,  129  U.  S.  27 ;  9  Sup.  Ct. 
Rep.  207 ;  In  re  Oberg,  21  Oreg.  406 ;  28  Pac.  Rep.  130 ;  Haw- 
thorn V.  People,  109  111.  311 ;  Youngblood  v.  Savings  Co.,  95  Ala. 
521 ;  12  South.  Rep.  579;  Cooley  Const.  Lim.  (6th  ed.)  480,  481. 

This  action  was  brought  before  a  justice  of  the  peace  for  the 
recovery  of  wages  earned,  and  the  penalty  or  damages  allowed 
by  the  act  on  account  of  the  non-payment  thereof  from  the  time 
the  wages  were  due  to  the  day  of  bringing  the  suit.  The  ques» 
tion  arises,  did  the  justice  of  the  peace  have  jurisdiction  ?  We 
have  held  that  a  justice  of  the  peace  did  not  have  jurisdiction  in 
an  action  for  the  recovery  of  a  statutory  penalty.  Telegraph  Co. 
V.  Lovejoy,  48  Ark.  301 ;  3  S.  W.  Rep.  183.  On  the  other  hand, 
the  jurisdiction  of  justices  of  the  peace  in  actions  for  the  recovery 
of  punitive  or  exemplary  damages  has  been  sustained.  The 
question,  then,  is,  is  the  amount  allowed  to  the  employee,  in 
addition  to  the  wages  earned,  a  penalty  or  exemplary  damages  ? 
The  answer  depends  on  the  interpretation  of  so  much  of  the  act 
as  is  in  the  following  words :  '^And  if  the  same  (wages)  be  not 
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paid  on  such  day  then,  a£  a  penalty  for  such  non-payment,  the 
wages  of  such  servant  or  employee  shall  continue  at  the  same 
rate  until  paid/'  According  to  the  act,  the  wages  earned  become 
due  when  the  employee  is  discharged  or  the  employer  refuses  to 
longer  employ  him.  The  additional  amount  is  allowed  on  account 
of  the  failure  to  pay  the  wages  when  due,  and  is  regulated  accord- 
ing to  tlie  length  of  the  delay  of  payment.  It  is  allowed  for  a 
double  purpose  —  as  a  compensation  for  the  delay,  and  as  a 
punishment  for  the  failure  to  pay.  It  is  composed  of  all  the 
elements  and  serves  all  the  purposes  of  exemplary  damages. 
Day  V.  Wood  worth,  13  How.  363 ;  Railway  Co.  v.  Humes,  115 
0.  S.  512 ;  6  Sup.  Ct.  Rep.  110 ;  Railway  Co.  v.  Beckwith,  129 
U.  S.  34-36 ;  9  Sup.  Ct.  Rep.  207 ;  Sedg.  Dam.  (6th  ed.)  35. 
The  name  given  to  it  by  the  act  cannot  change  it.  Our  conclu- 
sion is,  the  additional  amount  is  allowed  as  exemplary  damages, 
and  that  the  justice  of  the  peace  had  jurisdiction  in  this  action. 

The  judgment  of  the  Circuit  Court  is,  therefore,  reversed,  and 
judgment  will  be  rendered  by  this  court  in  favor  of  appellant 
against  appellee  for  twenty-seven  dollars  and  ninety  cents,  and 
three  dollars  and  fifty  cents  as  exemplary  damages,  the  amount 
sued  for,  and  all  his  costs. 

BuNN,  C.  J.  {dissenting).  The  constitutionality  of  the  act 
entitled  "An  act  to  provide  for  the  protection  of  servants  and 
employees  of  railroads,"  approved  March  25,  1889,  is  called  in 
question  by  the  plea  of  the  appellee  company,  which  was  sus- 
tained in  the  court  below,  and  the  appellant  appeals  to  this  court. 
The  majority  of  the  court  holds  that  the  act  in  question,  in  so 
far  as  it  affects  private  individuals,  is  unconstitutional,  but  that, 
in  so  far  as  it  affects  corporations,  it  is  constitutional;  and, 
furthermore,  that  it  is  divisible,  so  that  the  unconstitutional  part 
may  be  eliminated  and  the  vahd  part  may  stand.  The  court  also 
holds  that  the  act  in  fact  does  not  interfere  with  the  right  to  con- 
tract, but  only  affects  some  of  its  incidents,  if  I  fully  comprehend 
its  meaning.  From  the  decision  of  the  majority  of  the  judges  I 
feel  constrained  to  dissent,  for  reasons  that  follow. 

Since  the  court,  in  its  well-considered  opinion,  holds  that  the 
act  in  (juestion,  according  to  the  weight  of  authority,  cannot  stand 
VOL.  IX. —  27 
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Tipon  the  ground  that  it  is  a  legitimate  expression  of  the  police  or 
of  any  of  the  other  great  powers  said  to  be  inherent  in  govern- 
ment, I  am  relieved  of  the  necessity  of  discussing  the  question 
involved  from  that  standpoint,  and,  therefore,  address  myseK 
directly  to  the  consideration  of  the  constitutional  provision  sub- 
jecting incorporation  statutes  to  the  legislative  power  of  alterar 
tion  and  repeal  on  the  one  hand,  and  of  alteration,  revocation  and 
amendment  of  charters  on  the  other,  to  be  found  in  section  6, 
article  12  of  the  Constitution,  from  which,  and  from  wliich  alone, 
the  court  derives  the  authority  to  enact  the  act  in  question  and 
similar  acts.  The  act  is  as  follows :  "  Section  1.  Whenever  any 
railroad  company,  or  any  company,  corporation  or  person  engaged 
in  the  business  of  operating  or  constructing  any  railroad  or  rail- 
road bridge,  or  any  contractor  or  sub-contractor  engaged  in  the 
construction  of  any  such  road  or  bridge,  shall  discharge,  with  or 
without  cause,  or  refuse  to  further  employ  any  servant  or 
employee  thereof,  the  unpaid  wages  of  any  such  servant  or 
employee,  then  earned  at  the  contract  rate,  without  abatement 
or  deduction,  shall  be,  and  become  due  and  payable  on  the  day  of 
such  discharge,  or  refusal  to  longer  employ ;  and  if  the  same  be 
not  paid  on  such  day,  then,  as  a  penalty  for  such  non-payment, 
the  wages  of  such  servant  or  employee  shall  continue  at  the  same 
rate  until  paid.  Provided,  such  wages  shall  not  continue  more 
than  sixty  days,  unless  an  action  therefor  shall  be  commenced 
within  that  time.  Sec.  2.  That  no  such  servant  or  employee 
who  secretes  or  absents  himself  to  avoid  payment  to  him  or 
refuses  to  receive  the  same  when  fully  tendered,  shall  be  entitled 
to  any  benefit  under  this  act  for  such  time  as  he  so  avoids  pay- 
ment. Sec.  3.  That  any  such  servant  or  employee  whose  employ- 
ment is  for  a  definite  period  of  time,  and  who  is  discharged 
without  cause  before  the  expiration  of  such  tune  may,  in  addition 
to  the  penalties  prescribed  by  this  act,  have  an  action  against  any 
such  employer  for  any  damages  he  may  have  sustained  by  reason 
of  such  wrongful  discharge,  and  such  action  may  be  joined 
with  an  action  for  unpaid  wages  and  penalty.  Sec.  4.  That 
this  act  shall  take  eflEect  and  be  in  force  from  and  after  its 
passage."  The  constitutional  provision  referred  to  is  in  these 
words,  viz. :  "  Art.  12,  §  6.  Corporations  may  be  formed  under 
general  laws,  which  laws  may,  from  time  to  time,  be  altered 
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or  repealed.  The  general  assembly  shall  have  the  power  to 
alter,  revoke  or  annul  any  charter  of  incorporation  now  existing 
and  revocable  at  the  adoption  of  this  Constitution,  or  any  that 
may  hereafter  be  created,  whenever,  in  their  opinion,  it  may  be 
injurious  to  the  citizens  of  this  state ;  in  such  manner,  however, 
that  no  injustice  shall  be  done  to  the  corporators."  It  is  stated 
in  the  opinion  of  the  court  that  the  act  would  be  treated  as  amend- 
atory of  our  incorporation  laws,  and  thus  it  was  thought  to  give 
it  the  effect  of  accomplishing  what  is  thought  to  be  provided  for 
in  the  section  of  the  Constitution  quoted  above.  At  the  thresh- 
old of  the  discussion,  therefore,  we  are  confronted  with  a  ques- 
tion of  the  most  serious  character.  It  is  this :  Can  this  court 
arbitrarily  treat  one  statute  as  amendatory  of  another?  That  is 
to  say,  is  it  not  a  legal  proposition  of  itself  whether  any  statute 
is  amendatory  of  another,  aside  from  the  idea  of  both  dealing 
with  the  same  or  kindred  subjects  ?  It  will  be  observed  that  the 
act  in  question  does  not  in  terms  refer  to  any  other  statute,  and, 
this  being  so,  can  any  other  statute  be  said  to  be  amended  by  it  ? 
Section  23,  article  5  of  the  Constitution  is  in  these  words,  viz. : 
"  No  law  shall  be  revived,  amended,  or  the  provisions  thereof 
extended  or  conferred,  by  reference  to  its  title  only,  but  so  much 
thereof  as  is  revived,  amended,  extended  or  conferred,  shall  be 
reinstated  and  published  at  length.  Now,  if  a  law  referring  to  a 
previous  law  by  title  only  is  not  to  be  considered  as  amendatory 
of  it,  how  much  more  true  is  it  that  a  subsequent  law,  which  doe! 
not  refer  even  to  the  title  of  a  former  law,  is  not  amendatory  of 
the  existing  or  former  law.  The  prohibition  contained  in  this 
section  of  the  Constitution  was  not  meant  as  an  idle  saying,  a  mere 
flourish  of  high-sounding  words,  but  was  intended  to  subserve  a 
great  purpose  —  the  protection  of  the  citizen  against  surreptitious 
legislation.  Nor  has  this  court,  or  the  courts  of  other  states, 
treated  this  and  similar  provisions  as  light  and  meaningless  things. 
Beard  v.  Wilson,  52  Ark.  290 ;  12  S.  W.  Kep.  567 ;  Havis  v. 
Jefferson,  (Ark.)  14  S.  W.  Rep.  1101 ;  Watkins  v.  Eureka  Springs, 
49  Ark.  131 ;  4  S.  W.  Rep.  384 ;  Judson  v.  City  of  Bessemer, 
(Ala.)  6  South.  Rep.  267 ;  State  v.  City  of  Trenton,  53  N.  J.  L. 
566 ;  22  Atl.  Rep.  731 ;  Board  of  Com'rs  v.  Aspen  Mining  & 
Smelting  Co.,  (Col.  App.)  32  Pac.  Rep.  717.  From  the  decisions 
on  the  subject  we  gather  this  principle :  that  an  act  as  an  inde- 
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pendent  law,  may  not  be  objectionable  on  constitutional  grounds^ 
and  yet  as  an  amendment  of  some  existing  law,  it  may  be  invalid. 
The  rule  is  a  reasonable  one,  because  no  law  should  be  altered  or 
amended  without  something  appears  in  the  amendatory  act  to  give 
notice  to  the  public  of  a  change  in  the  original  Jaw,  while  if  tlie 
new  act  is  intended  as  an  independent  act,  the  original  act  is  not 
affected,  and  there  is  nothing  to  take  notice  of.  This,  perhaps, 
is  enough  to  say  on  this  part  of  the  subject. 

The  majority  of  the  court,  treating  the  act  in  question  as  an 
independent  act,  would  hold  it  unconstitutional  for  reasons  assigned 
in  the  opinion,  which  reasons  we  think  sound,  and  incontrovert- 
ible. But  the  majority  of  the  court,  treating  the  act  in  question, 
as  amendatory  of  our  General  Incorporation  Laws  (the  court  doea 
not  say  which  one,  for  there  are  two  or  more),  holds  it  to  be  con- 
stitutional under  the  power  reserved  to  the  legislature  in  the  last 
sentence  (§  6,  art.  12  of  the  Constitution),  and  I  have  endeavored 
to  show  that  the  act  can  have  no  place  as  an  amendment,  because 
it  does  not  show  a  compliance  with  the  Constitution  in  the  man- 
ner of  its  enactment  as  such  amendment.  The  last  sentence  of 
the  6th  section  of  article  12  of  the  Constitution  manifestly  refers 
to  corporations  created  and  to  be  created  by  special  acts  of  the 
legislature,  judging  from  the  words  employed  and  the  context. 
Each  charter  is  then  made  the  subject  of  legislative  alteration, 
revocation  and  amendment,  in  case  it  becomes  injurious  to  the  citi- 
zens of  the  state,  and  provided  it  was  revocable  at  the  adoption 
of  the  Constitution,  if  already  in  existence.  The  charters  "  here- 
after to  exist  '*  were  doubtless  those  special  charters  conferred  by 
legislation  to  be  expressed  in  special  acts.  Now,  it  does  not 
appear  in  this  case  what  kind  of  a  corporation  the  appellee  com- 
pany is,  whether  it  was  created  under  our  General  Incorporation 
Laws  or  by  special  act  of  the  legislature.  As  a  matter  of  common 
knowledge  it  may  be  assumed,  however,  that  it  was  created  by 
special  act,  since  it  is  now  forty  or  more  years  since  it  became  a 
matter  of  public  concern,  and  since  it  had  its  origin  at  a  time 
when  there  was  no  General  Incorporation  Law  in  this  state.  There 
could,  then  be  no  grant  of  corporate  powers  for  strictly  private 
purposes.  All  such  were  considered  in  conflict  with  the  consti- 
tutional prohibition  of  monopolies.  Strictly  public,  or  municipal, 
and  quasi  public,  such  as  railroad  corporations,  were  all  that  were 
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allowable.  The  former  were  strictly  at  the  will  and  pleasure  of 
the  legislature ;  the  latter  were  the  result  of  contract  between  the 
state  and  corporators,  and  by  their  contracts  were  both  state  and 
corporations  to  be  governed.  State  v.  Curran,  12  Ark.  321.  Of 
this  latter  class,  presumably,  was  the  appellant  company ;  and  to 
show  that  its  charter  is  the  subject  of  legislative  revocation  or 
amendment  we  must  look  to  the  language  of  the  contract  —  the 
charter — which  does  not  appear  in  evidence  in  this  cause.^ 

«     Constitutional   law  — validity  of  act  regulating:  tlie  payment  of 
wages  by  specified  corporations. — The  authorities  on  this  question  are 
extensively  reviewed  in  the  principal  case.    A  recent  case  in  Illinois  arose 
upon  a  statute  which  provided  **  that  every  manufacturing,  mining,  quarry- 
ing, lumbering,  mercantile,  street,  electric  and  elevated  railway,  steamboat, 
telegraph,   telephone  and   municipal  corporation,    and  every  incorporated 
express  company  and  water  company,  shall    pay  weekly  each  and  every 
employee  engaged  in  its  business  the  wages  earned  by  such  employee  to 
within  six  days  of  the  date  of  such  payment;  provided,  however,  that  if  at 
any  time  of  payment  any  employee  shall  be  absent  from  his  regular  place  of 
labor  he  shall  be  entitled  to  said  payment  at  any  time  thereafter  upon  demand." 
Contracts  in  conflict  with  the  statute  were  forbidden.     In  a  suit  for  a  penalty 
prescribed  by  the  statute,  it  was  held  to  be  unconstitutional.    The  court  says, 
*•  There  can  be  no  liberty,  protected  by  government,  that  is  not  regulated  by 
such  laws  as  will  preserve  the  right  of  each  citizen  to  pursue  his  own  advance- 
ment and  happiness  in  his  own  way,  subject  to  the  restraints  necessary  to 
secure  the  same  right  to  all  others.    The  fundamental  principle  upon  which 
liberty  Is  based  in  free  and  enlightened  government  is  equality  under  the  law 
of  the  land.    It  has  accordingly  been  everywhere  held  that  liberty,  as  that 
term  is  used  in  the  Constitution,  means  not  only  freedom  of  the  citizen  from 
servitude  and  restraint,  but  is  deemed  to  embrace  the  right  of  every  man  to  be 
free  in  the  use  of  his  powers  and  faculties,  and  to  adopt  and  pursue  such  a 
vocation  or  calling tis  he  may  choose,  subject  only  to  the  restraints  necessary 
to  secure  the  common  welfare.    Frorer  v.  People,  141  111.  171;  31  N.  E.  Rep. 
a»5;  Com.  v.  Perry.  155  Mass.  117;  28  N.  E.  Rep.  1126;  People  v.  Gillson,  109 
N.  Y.  889;  17  N.  E.  Rep.  848;  Livestock,  etc.,  Ass'nv.  Crescent  City,  etc.,  Co., 
1  Abb.  (U.  8.)  388;  Slaughter  House  Cases,  16  Wall.  36;  Godcharles  v.  Wigeman, 
113  Penn.  St.  431;  6  Atl.  Rep.  854;  State  v.  Goodwill,  83  W.  Va.  179;  10  S.  E. 
Rep.  286.   Property,  in  its  broader  sense,  is  not  the  physical  thing  which  may  be 
the  subject  of  ownership,  but  is  the  right  of  dominion,  possession  and  power  of 
disposition  which  may  be  acquired  over  it.    And  the  right  of  property  preserved 
by  the  Constitution  is  the  right  not  only  to  possess  and  enjoy  it,  but  also  to 
acquire  it  in  any  lawful  mode,  or  by  following  any  lawful  industrial  pursuit 
which  the  citizen,  in  the  exercise  of  the  liberty  guaranteed,  may  choose  to 
adopt.     Labor  is  the  primary  foundation  of  all  wealth.    The  property  which 

♦Reported  in  25  S.  W.  Rep.  76. 
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each  one  has  in  his  own  labor  is  the  common  heritage.  And,  as  an  Incident 
to  the  right  to  acquire  other  property,  the  liberty  to  enter  into  contracts  by 
which  labor  may  be  employed  in  such  way  as  the  laborer  shall  deem  most 
beneficial,  and  of  others  to  employ  such  labor,  is  necessarily  included  in  the 
constitutlonaf  guaranty.  *  *  *  The  act  under  consideration  applies  not  to 
all  corporations  existing  within  the  state,  or  to  all  that  have  been  or  may  be 
organized  for  pecuniary  profit  under  the  General  Incorporation  Laws  of  the 
state.  There  is  no  attempt  to  make  a  distinction  between  corporations  and 
individuals  who  may  employ  labor.  The  slightest  consideration  of  the  act 
will  demonstrate  that  many  corporations  that  may  be  and  are  organized  and 
doing  business  under  the  laws  are  not  included  within  the  designated  corpo- 
rations. No  reason  can  be  found  that  would  require  weekly  payments  to  th^ 
employees  of  an  electric  railway  that  would  not  require  like  payment  by  an 
electric  light  or  gas  company;  to  a  corporation  engaged  in  quarrying  or  lum- 
bering that  would  not  be  equally  applicable  to  a  corporation  engaged  in  erect- 
ing, repairing  or  removing  buildings  or  other  structures ;  to  mining  that 
would  not  exist  in  respect  of  corporations  engaged  in  making  excavations 
and  .embankments  for  roads,  canals  or  other  public  or  private  improvements 
of  like  character ;  that  will  apply  to  a  street  or  elevated  railway  that  will  not 
make  it  equally  important  in  other  modes  of  transportation  of  freight  and 
passengers.  The  public  records  of  the  state  will  show,  and  it  is  a  matter  of 
common  knowledge,  that  very  many  corporations  have  been  organized  and  are 
doing  business  in  the  state  which  necessarily  employ  large  numbers  of  men 
that  are  not  included  within  the  act  under  consideration.  The  restriction  of 
the  right  to  contract  affects  not  only  the  corporation,  and  restricts  its  right  to 
contract,  but  that  of  the  employee  as  well.  We  need  not  repeat  the  argument 
of  the  Frorer  case  upon  this  point.  An  illustration  of  the  manner  in  which 
it  affects  the  employee,  out  of  many  that  might  be  given,  may  be  found  in  the 
conditions  arising  from  the  late  unsettled  financial  affairs  of  the  country.  It 
is  a  matter  of  common  knowledge  that  a  large  number  of  manufactories  were 
shut  down  because  of  the  stringency  in  the  money  market.  Employers  of 
labor  were  unable  to  continue  production  for  the  reason  that  no  sale  could  be 
found  for  the  product.  It  was  suggested  in  the  interest  of  employers,  as  well 
as  in  the  public  interest,  that  employees  consent  to  accept  only  so  much  of 
their  wages  as  was  actually  necessary  to  their  sustenance,  reserving  payment 
of  the  balance  until  business  should  revive,  and  thus  enable  the  factories  or 
workshops  to  be  open  and  operated  with  less  present  expenditures  of  money. 
Public  economists  and  leaders  in  the  interest  of  labor  suggested  and  advised 
this  course.  In  this  state,  and  under  this  law,  no  such  contract  could  be  made. 
The  employee  who  sought  to  work  for  one  of  the  corporations  enumerated  in 
the  act  would  find  himself  incapable  of  contracting  as  all  other  laborers  in 
the  state  might  do.  The  corporations  would  be  prohibited  entering  into  such 
a  contract,  and,  if  they  did  so,  the  contract  would  be  voidable  at  the  will  of 
the  employee,  and  the  employer  subject  to  a  penalty  for  making  it.  The 
employee  would,  therefore,  be  restricted  from  making  such  a  contract  aa 
would  insure  to  him  support  during  the  unsettled  condition  of  affairs,  and  the 
residue  of  his  wages  when  the  product  of  his  labor  could  be  sold.  They 
would,  by  the  act,  be  practically  under  guardianship;  their  contracts  void- 
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able,  as  if  they  were  minorfi;  their  right  to  freely  contract  for  and  to  receive 
the  benefit  of  their  labor,  as  others  might  do,  denied  them. 

"But,  treating  the  restrictions  as  affecting  the  corporations  only,   it  is 
insisted  that  the  reservation  of  authority  by  the  general  assembly  in  section  9 
of  the  General  Incorporation  Act  (Chap.  32,  Rev.  St.)  authorized  the  passage 
of  the  act  in  question.     That  section  provides :    '  The  general  assembly  shall 
at  all  times  have  power  to  prescribe  such  regulations  and  provisions  as  it  may 
deem  advisable,  which  regulations  and  provisions  shall  be  binding  on  any  and 
all  corporations  formed  under  this  act.'    It  is  said  this  section  entered  into 
and  formed  a  part  of  the  contract  under  which  the  grant  of  the  corporate 
franchise  was   conferred  upon  appellant  company,   it  having  been  organ- 
ized under  the  general   law.    It  was  expressly  held  that  the   reservation 
of    the    right    to   alter,    amend    or    repeal    the    charter   entered   into  and 
formed   a  part   of   the   contract    between  the   state   and    the    corporation 
chartered  under  the  Constitution    of    1848,    and  that   the   power  reserved 
might  be  constitutionally  exercised.      Butler  v.  Walker,  80  111.  345.      And 
undoubtedly    the   same   construction  should  be  placed  upon  the   reserva- 
tion of  power  in  the  section  quoted.    But  by  section  1,  article  11,  of  the  Con- 
stitution it  is  provided  :     '  No  corporation  shall  be  created  by  special  laws, 
or  its  charter    extended,   changed  or  amended,    *    *    *    but  the  general 
assembly  shall  provide  by  general  laws  for  the  organization  of  all  corpora- 
tions hereafter  to  be  created.'    The  manifest  intention  of  this  provision  of  the 
Constitution  was  to  require  not  only  the  creation  of  corporations,  but  amend- 
ments to  charters  of  those  existing,  to  be  made  by  general  laws,  applicable 
alike  to  all  occupying  like  circumstances  and  existing  under  the  same  con- 
ditions ;  and  it  necessarily  follows  that  special  acts,  applying  to  particular 
corporations  only,  and  not  to  the  general  body  of  corporations  created  under 
the  act,  would  fall  within  the  prohibition  of  this  section.     By  the  General 
Incorporation  Law  appellant  company  was  granted  the  right  to  contract  as  a 
corporation  in  and  about  the  business  for  which  it  was  organized.     A  restric* 
tion  of  its  right  to  thus  contract  is  necessarily  an  amendment  or  change  of  its 
corporate  powers  and  functions  of  its  oharter.    If,  therefore,  the  restriction  is 
held  to  fall  within  the  power  reserved  in  section  9  of  the  act,  it  must,  in  view 
of  the  constitutional  provision,  be  construed  as  reversing  the  power  to  pre- 
scribe such  regulations  and  provisions  as  the  legislature  may  deem  advisable 
by  general  law.     The  act  under  consideration,  not  being  a  general  law,  is, 
therefore,  not  a  warranted    exercise  of  power.     We  need  not  extend  this 
opinion  by  further  discussion.     The  right  to  contract  necessarily  includes  the 
light  to  fix  the  price  at  which  labor  will  be  performed,  and  the  mode  and  time 
of  payment.    Each  are  essential  elements  of  the  right  to  contract,  and  whoso- 
ever is  restricted  in  either  as  the  same  is  enjoyed  by  the  community  at  large  is 
deprived  of  liberty  and  property."    Bracoiville  Co«i  Co.  v.  People,  147  III.  66j 
85  K.  £.  Hep.  es. 
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Hughes  v.  City  of  Lawrence. 

(Supreme  Judicial  Court  of  Massachusetts,  February  27,  1894.) 

1.  Municipal  cobforations.  Whest  ice  on  sidewalk  an  actionable 
defect,  a  sidewalk  is  defective  if,  in  consequence  of  its  construction,  some 
special  cause  for  the  formation  of  ice  exists  rendering  the  sidewalk  unsafe, 
though  the  ice  is  smooth  and  not  accumulated  in  ridges  ;  and  the  jury  is  war- 
ranted in  finding  that  a  gutter  about  fourteen  inches  wide  and  one  and  one- 
half  inches  deep,  extending  across  the  sidewalk,  is  a  defect. 

2.  When  verdict  of  jury  conclusive  as  to  facts.  In  an  action  by  a 
pedestrian  for  injuries  alleged  to  have  been  caused  by  falling  on  the  ice  in  the 
gutter,  where  the  evidence  is  conflicting  as  to  whether  plaintiff  fell  on  the  ice 
in  the  gutter,  or  near  it,  and  the  attention  of  the  jury  is  directed  to  the  matter, 
their  verdict  is  conclusive. 

8.  Suffictenct  of  notice  of  the  accident.  The  fact  that  the  notice  to 
defendant  city  designated  the  place  where  plaintiff  feH  as  situated  two  feet 
from  the  gutter  did  not  render  it  insufficient,  when  it  fully  described  the  scene 
of  the  accident,  and  there  was  no  intention  to  mislead,  and  defendant  was  not 
misled. 

ACTION  by  Sarah  Hnghes  against  tlie  city  of  Lawrence  for 
injuries  sustained  by  plaintiff  by  falling  on  a  sidewalk  in 
defendant  city.  Verdict  and  judgment  for  plaintiff.  Defendant 
excepts. 

Ch<is,  A.  De  Caurcy  and  Walter  Coulson^  for  plaintiff. 
Charles  U,  Bell  and  WUbur  E.  Rowell,  for  defendant. 

Morton,  J.  It  has  been  held  i;hat  a  condition  of  mere  slipperi- 
ness  upon  a  well-constructed  sidewalk,  due  to  natural  causes 
alone,  and  not  to  an  accumulation  of  ice  and  snow,  did  not  con- 
stitute a  defect  in  the  way  (Stanton  v.  Springfield,  12  Allen,  566 ; 
Billings  V.  Worcester,  102  Mass.  329)  but  that  a  way  would  be 
defective  if  so  constructed,  or  if  its  condition  was  such,  that  there 
was,  in  consequence  thereof,  some  special  cause  for  the  collection  or 
formation  of  ice  in  a  particular  locality,  and  the  way  was  thereby 
rendered  unsafe  and  dangerous,  though  the  ice  was  smooth  and 
slippery,  and  not  uneven,  or  accumulated  in  ridges.  Adams  v. 
Chicopee,  147  Mass.  440;  18  N.  E.  Rep.  231;  Spelhnan  v. 
Chicopee,  131  Mass.  443;  Fitzgerald  v.  Wobum,  109  Mass.  205; 
Pinkham  v.  Topsfield,  104  Mass.  78;  Stanton  v.  Springfield, 
supra.     This  was  held  when  the  liability  of  cities  and  towns  for 
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defective  ways  was  more  stringent  than  now.  We  think  the  same 
reasons  which  led  to  the  adoption  of  the  rule  then  hold  good  now, 
but  that  it  should  not  be  extended.  The  present  case  is,  in  some 
respects  perhaps,  a  close  one,  but  we  cannot  say  that  it  should  not 
have  been  submitted  to  the  jury,  or  that  the  instructions  were 
erroneous.  The  gutter  extended  clear  across  the  sidewalk,  and 
was  about  fourteen  inches  wide,  and  from  one  to  one  and  a  half 
inches  deep,  and  formed  a  part  of  the  sidewalk.  It  was  com- 
petent for  the  jury  to  find  that  this  constituted  a  defect  in  the 
way,  and  that  its  construction  was  such  as  to  cause  a  special 
deposit  of  ice  at  that  particular  place.  Marvin  v.  City  of  New 
Bedford,  158  Mass.  464 ;  33  N.  E.  Kep.  605,  and  cases  cited ; 
Fitzgerald  v.  Wobum,  supra  ;  Spellman  v.  Chicopee,  supra.  The 
case  stands  differently  from  what  it  would  if  the  water,  as  it  dis- 
charged from  the  conductor,  spread  out  over  the  sidewalk  in  a 
thin  sheet,  and  then  froze.  That  would  be  like  Billings  v.  Wor- 
<5e6ter,  102  Mass.  329,  where  it  appeared  that  the  sidewalk  was 
properly  constructed  unless  the  slope  was  too  great ;  and  it  did 
not  appear  what  that  was.  This  case  resembles,  more,  Fitzgerald 
V.  Woburn,  supra.  But  there  was  evidence  which  would  have 
justified  the  jury  in  going  even  further.  The  exceptions  expressly 
state  that  there  was  "  evidence  on  which  the  jury  might  have 
found  that  ice  had  accumulated  to  the  height  of  a  foot  or  more 
(it  does  not  appear  how  much  more)  at  the  bottom  of  the  iron 
conductor,  and  extending  out  in  the  stone  gutter,  about  half  way 
across  the  sidewalk,"  losing  in  thickness  as  it  receded  from  the 
conductor,  and  extending  easterly  about  six  feet  by  the  side  of 
the  grating,  thus  forming  a  mass  of  ice  about  six  feet  square,  and 
partly  within,  and  partly  without,  the  limits  of  the  way.  There 
was  also  evidence  on  which  the  jury  would  have  been  justified 
in  finding  that  the  sidewalk  had  been  in  this  condition  for  a  num- 
ber of  days.  We  cannot  say  that  a  mass  of  ice  such  as  the  jury 
may  have  found  existed  was  not,  as  matter  of  law,  an  obstruction 
to  public  travel,  and  did  not  render  the  way  unsafe  and  defec- 
tive. Blake  v.  Lowell,  143  Mass.  296  ;  9  N.  E.  Kep.  627  ;  Olson  v. 
Worcester,  142  Mass.  536 ;  8  N.  E.  Kep.  441 ;  Fitzgerald  v. 
Woburn,  supra ;  Adams  v.  Chicopee,  supra.  The  defendant  con- 
tended, and  there  was  evidence  on  which  the  jury  could  have  so 
VOL.  IX. —  28 
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found,  that  the  ice  was  about  an  eighth  of  an  inch  thick,  and 
extended  from  the  stone  gutter  a  little  over  six  feet  eajsterly,  bj 
the  side  of  the  grating,  to  a  point  opposite  a  window  in  the  adja- 
cent building,  and  was  three  feet  or  more  wide  at  the  east  end^ 
and  a  little  narrower  where  it  touched  the  gutter,  and  was  per- 
fectly smooth  and  even,  and  that  the  plaintiff  slipped  and  fell  on 
the  thin  ice  furthest  from  the  gutter.  If  this  accurately  described 
the  condition  of  the  ice  and  the  place  where  the  plaintiff  slipped 
and  fell,  then  she  was  not  entitled  to  recover.  But  the  plaintiff 
offered  evidence  that  she  slipped  and  fell  as  she  stepped  on  the 
stone  gutter  with  the  ice  in  it,  or  into  the  gutter ;  and  it  was  for 
the  jury  to  say  where  the  plaintiff  slipped  and  fell.  Their  atten- 
tion was  plainly  directed  to  this  matter  by  the  court.  They  were 
told  that  it  was  important  for  them  to  determine  whether  she 
slipped  at  the  gutter  as  she  stepped  on  it  or  into  it,  or  near  the 
window,  where  the  grating  was,  the  idea  conveyed  being,  we 
think  from  the  instructions,  that  if  she  slipped  and  fell  on  the 
smooth  ice  near  the  window  she  could  not  recover.  The  jury 
were  also  instructed,  in  substance,  that  if  the  water,  as  it  came 
out  of  the  conductor,  accumulated  in  the  stone  gutter,  and  in 
consequence  thereof  caused  a  slippery  condition  at  that  particular 
place  where  it  crossed  the  sidewalk,  it  was  for  them  to  say,  taking 
into  account  all  the  circumstances  of  the  case  and  the  necessity 
of  constructing  buildings  along  the  side  of  the  way,  whether  the 
way  was  reasonably  safe ;  and,  if  it  was  not,  then  it  was  out  of 
repair  and  defective.  We  are  of  opinion  that  the  attention  of 
the  jury  was  directed  with  sufficient  explicitness  to  the  essential 
features  of  the  case,  and  that  there  was  nothing  in  the  rest  of  the 
instructions  on  this  branch  inconsistent  with  what  was  thus  said. 
The  defendant  contends,  further,  that  the  notice  was  defective 
because  it  did  not  describe  the  place  where  it  was  claimed,  at  the 
trial,  that  the  plaintiff  fell.  The  notice  described  the  place  as 
two  feet  east  of  the  gutter.  The  defendant  conceded  that  there 
was  no  intention  to  mislead.  We  should  hesitate  to  say  that  a 
variance  of  two  feet  in  describing  the  place  of  the  accident  would 
render  the  notice  void.  The  object  of  the  notice  is  to  direct 
attention  with  substantial  accuracy,  not  with  unerring  precision, 
to  the  place  where  the  accident  happened.  In  the  present  case,, 
although  the  notice  described  the  place  where  the  plaintiff  fell  aa 
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two  feet  east  of  the  gutter,  it  went  on  to  describe  the  cause  of 
the  injury  as  "an  accumulation  of  ice,  due,  in  part,  to  a  water 
conductor,  which  was  broken,  and  discharged  water  upon  the 
sidewalk,  and  in  part  to  a  stone  drain,  which  confined  the  water 
in  such  a  way  that  it  formed  a  defect  in  the  sidewalk,  and  caused 
an  accumulation  of  ice  therein,"  thus  directing  attention  espe- 
cially to  the  stone  drain  or  gutter.  The  jury  has  found  that  the 
defendant  was  not  misled  in  fact  by  the  notice,  and  we  do  not  see 
how  it  could  have  been.  The  notice  was  not  given  till  two  weeks 
after  the  accident,  but  the  examination,  measurements  and  pho- 
tographs on  which  the  plaintiff  relied  were  made  and  taken  the 
morning  after  it,  and  included  the  gutter.  All  the  witnesses  tes- 
tified to  the  condition  of  the  gutter.  We  see  no  error  in  the 
instructions  given  on  the  matter  of  notice,  and  think  that  those 
requested  by  the  defendant  were  rightly  refused.  If  there  was 
no  intention  on  the  part  of  the  plaintiff  to  mislead,  and  if  the 
defendant  was  not  actually  misled,  it  was  immaterial  if,  through 
error,  the  plaintiff  may  have  intended  to  describe,  in  fact,  a  dif- 
ferent spot  from  the  exact  one  where  she  fell.  See  Gardner  v. 
Weymouth,  155  Mass.  595  ;  30  N.  E.  Kep.  363 ;  Fortin  v.  East- 
hampton,  142  Mass.  486 ;  8  N.  E.  Kep.  328 ;  Canterbury  v.  Bos- 
ton, 141  Mass.  215 ;  4  N.  E.  Eep.  808 ;  Spellman  v.  Chicopee, 
131  Mass.  443.     Exceptions  overruled.* 

Hiinicipal  cozporations — liability  for  iiijuriea  resulting  from  szlow 
or  ice  upon  Bidewalks  and  crossings. —  The  authorities  on  this  question  are 
collated  in  note  to  Henkes  v.  City  of  Minneapolis,  2  Am.  R.  R.  &  Corp.  Rep. 
211.  See,  also,  5  Am.  R.  R.  &  Corp.  Rep.  51,  note  4,  and  7  Am.  R,  R.  <fe 
Corp.  Rep.  139,  note  8.  The  following  are  recent  decisions :  A  city  is  not 
liable  for  accidents  occasioned  by  mere  slipperiness  caused  by  ice  on  a  side- 
walk, where  the  ice  is  not  so  rough  or  uneven  or  so  rounded  up  or  at  such  an 
incline  as  to  make  it  an  obstruction.  Calder  v.  City  of  Walla  Walla,  6  Wash. 
377;  33  Pac.  Rep.  1054.  In  an  action  against  a  city  for  injuries  caused  by 
falling  on  an  icy  sidewalk  defendant  may  introduce  in  evidence  an  ordinance 
requiring  the  occupants  or  owners  of  property  abutting  on  streets  to  keep 
the  same  clear  from  snow  and  ice,  the  purpose  of  such  evidence  being  to  show 
that  it  had  provided  for  keeping  the  walks  clear,  and  that  it  was  entitled  to 
wait  a  reasonable  time  for  the  persons  specified  in  the  ordinance  to  perform 
their  duty.  Ibid.  Where,  in  an  action  against  a  city  for  personal  injuries 
caused  by  slipping  down  on  the  ice  on  a  highway,  it  appears  that  from  natural 
causes,  without  fault  upon  the  part  of  the  city,  the  ice  formed  from  the  snow 

♦  Reported  in  36  N.  E.  Rep.  485. 
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which  fell  in  the  highway,  the  direction  of  a  verdict  for  defendant  was  prop^. 
Kannenberg  v.  City  of  Alpena,  96  Mich.  58;  55  N.  W.  Rep.  614.  FaUure  of 
a  city  to  remove  ice  from  a  depression  at  the  crossing  of  two  sidewalks,  caused 
by  a  slight  difference  in  the  grades  of  the  sidewalks,  or  to  cover  or  place  a 
guard  around  such  ice  to  protect  travelers,  is  not  actionable  negligence. 
Chamberlain  v.  City  of  Oshkosh,  84  Wis.  289;  54  N.  W.  Rep.  6ia 


Western  National  Bank  of  New  York  v.  Armstrong. 
(Supreme  Court  of  the  United  States,  March  12,  1894.) 

1.  Nationai.  banks.  Power  of  ^^CE-PREBIDENT  and  oeneral  executive 
OFFICER  to  borrow  honet.  The  vice-president  and  general  executive  officer 
of  a  national  bank  has  no  power  to  borrow  so  large  a  sum  as  $200,000  at  four 
months'  time  for  the  bank  in  the  absence  of  special  authority  from  the  board 
of  directors,  and  persons  dealing  with  him  are  presumed  to  know  the  extent 
of  his  powers  in  this  regard. 

2.  Ratification  of  unauthorized  borrowing.  Who  may  ratify  and 
what  amounts  to  ratification.  Ratification  of  the  unauthorized  act  of  a 
national  bank  officer  in  borrowing  $200,000  for  the  bank  cau  only  be  made,  if 
at  all,  by  the  board  of  directors,  acting  with  knowledge  of  the  material  facts, 
and  cannot  be  inferred  from  the  mere  fact  that  by  direction  of  the  same  officer 
the  money  was  placed  to  the  credit  of  the  bank,  when  it  appears  that  it  was 
drawn  out  by  him  and  the  assistant  cashier,  and  that  no  part  of  it  came  to  the 
use  or  benefit  of  the  bank. 

8.  Practice.  Parties.  Subrogation.  A  bill  against  the  receiver  of  a 
national  bank  alleged  a  loan  by  complainant  to  the  bank,  at  the  request  of  its 
managing  officer,  secured  by  his  pledge  of  certificates  of  stock  of  the  bank, 
obtained  by  him  as  part  of  a  proposed  increase  of  its  capital  which  had  not 
been  legitimated  when  the  bank  became  insolvent,  on  account  of  which  he 
had  paid  into  the  bank  a  certain  sum  of  money,  and  prayed  for  subrogation 
to  his  rights  on  account  of  such  money.  Held,  that  the  bill  was  demurrable 
for  failing  to  make  such  officer  a  party,  as,  in  his  absence,  his  rights  to  recover 
the  money  could  not  be  adjudicated. 

4.  Money  paid  to  bank  for  an  unauthorized  issue  of  stock  not  a 
preferred  claim  in  case  of  insolvency.  In  the  case  stated  in  the  last 
syllabus,  the  officer  having  procured  the  issue  of  stock  to  be  prematurely 
made,  would  not  have  a  preferred  claim  against  the  assets  of  the  bank  for  the 
money  paid  in  on  the  stock,  but  would  be  in  the  position  of  a  general  creditor 
only. 

THIS  was  an  action  by  the  Western  National  Bank  of  New- 
York  against  David  Armstrong,  as  receiver  of  tlie  Fidelity 
National  Bank  of  Cincinnati,  Ohio,  to  recover  money  alleged  to 
have  been  loaned  by  the  former  bank  to  the  latter.     The  bill  was 
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dismissed  by  the  court  below,  and  from  its  decree- the  complain- 
ant appeals. 

In  December,  1888,  the  Western  National  Bank  of  New 
York,  organized  under  the  laws  of  the  United  States,  and  hav- 
ing its  place  of  business  in  the  city  of  New  York,  filed  a  bill  of 
complaint  in  the  Circuit  Court  of  the  United  States  for  the 
southern  district  of  Ohio  against  David  Armstrong,  as  receiver 
of  the  Fidehty  National  Bank  of  Cincinnati,  Ohio.  The  bill 
alleged  that  the  Fidelity  National  Bank  was  indebted  to  the  com- 
plainant bank  in  the  sum  of  $207,290,  on  account  of  a  loan  made 
on  May  28,  1887,  by  the  New  York  bank  to  the  Ohio  bank  "  at 
the  special  instance  and  request  of  E.  L.  Harper,  who  was  then 
the  vice-president  and  general  manager  of  the  said  Fidelity 
National  Bank,  with  full  authority  to  make  said  loan  on  its 
behalf."  The  bill  further  alleged  that  said  loan  was  secured  by 
collateral  notes,  signed  by  one  A.  P.  Gahr,  and  indorsed  by  said 
E.  L.  Harper,  and  by  the  indorsement  and  delivery  to  the  com- 
plainant by  E.  L.  Harper  of  certificates  for  1,600  shares  of  the 
capital  stock  of  the  said  Fidelity  National  Bank ;  that  said  notes 
were,  when  they  fell  due,  and  still  are,  entirely  worthless  by 
reason  of  the  insolvency  of  said  Gahr  and  Harper;  that  said 
stock  certificates  did  not  and  do  not  represent  stock  of  the 
Fidelity  National  Bank,  but  were  wholly  invalid  and  void, 
because  they  did  not  constitute  a  part  of  the  original  and  author- 
ized stock  of  said  bank,  but  were  a  part  of  a  proposed  increase 
of  the  capital  stock  of  said  bank,  on  account  of  which  E.  L. 
Harper  had  paid  into  the  bank  upwards  of  $180,000,  but  which 
increase  had  never  been  voted  for  by  the  stockholders  of  said 
bank,  nor  had  notice  of  said  intended  increase  of  said  capital, 
with  a  certificate  that  the  full  amount  of  the  same  had  been  fully 
paid  ill,  ever  been  sent  to  the  comptroller  of  the  currency  of 
the  United  States,  nor  had  the  comptroller  ever  assented  to 
such  increase  of  capital,  as  required  by  law,  but  that,  neverthe- 
less, said  Harper  had  procured  from  the  president  and  cashier 
of  said  bank  the  certificates  of  stock  so  as  aforesaid  pledged 
with  the  complainant ;  that  when  said  certificates  were  so  issued 
to  Harper  the  stock  of  the  Fidelity  National  Bank  had  an  estab- 
lished market  value  of  $153  per  share,  and  that  the  complainant 
bank  relied  on  said  certificates  as  one  of  the  securities  for  said 
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loan  when  it  made  the  same ;  that  said  moneys,  so  paid  in  by 
Harper  on  account  of  proposed  stock,  were  held  by  said  Fidelity 
National  Bank  on  special  deposit,  and  in  trust  for  said  Harper 
until  such  increase  of  stock  should  be  duly  authorized.  The 
relief  prayed  for  was  that  David  Armstrong,  receiver  of  the 
Fidelity  National  Bank,  which  had  become  insolvent,  should 
allow  the  claim  for  said  loan,  and  pay,  out  of  the  assets  in  his 
hands,  dividends,  the  same  as  to  other  creditors  of  said  bank,  and 
that  the  complainant  bank  should  be  subrogated  to  the  rights  of 
Harper  on  account  of  the  moneys  so  paid  in  for  stock  proposed 
to  be  issued,  and  which  the  complainant  alleged  to  constitute  a 
preferred  claim. 

Armstrong,  receiver,  entered  an  appearance  and  demurred  to 
those  portions  of  the  bill  in  which  were  alleged  the  facts  respect- 
ing the  proposed  issue  of  additional  stock,  and  in  which  the  com- 
plainant prayed  to  be  subrogated  to  Harper's  supposed  rights  in 
respect  to  the  same.  The  alleged  grounds  of  the  demurrer  were 
a  want  of  necessary  parties,  in  tliat  the  Fidelity  National  Bank 
and  E.  L.  Harper  were  not  made  parties  to  said  bill  and  for 
m  ultif ariousness. 

Subsequently,  in  November,  1889,  the  court  below  sustained 
the  demurrer  to  so  much  of  said  bill  as  was  recited  therein  — 
being  the  said  allegations  seeking  subrogations  —  and  gave  leave 
to  answer  the  remainder  of  said  bill. 

An  answer  was  duly  filed,  denying  that  the  Fidelity  Company 
was  indebted  to  the  complainant  bank ;  that  the  complainant  had, 
on  May  28,  1887,  or  at  any  time,  loaned  the  Fidelity  National 
Bank  the  sum  of  $200,000,  or  any  other  sum,  and  alleging  that 
the  notes  mentioned  in  the  bill,  made  by  A.  P.  Gahr  and  indorsed 
by  E.  L.  Harper,  were  discounted  by  the  complainant  bank  for 
said  Harper,  and  that  tlie  proceeds  of  such  discount  were  received 
by  said  Harj^er  ;  that  the  said  notes  were  at  no  time  the  property 
of  the  Fidelity  National  Bank,  and  that  the  Fidelity  National 
Bank  never  had  any  interest  in  said  transaction  and  was  in  no 
way  responsible  therefor. 

The  cause  was  put  at  issue,  evidence  taken,  and  on  April  8, 
1890,  a  final  decree  was  entered  dismissing  the  bill  at  the  cost  of 
the  complainant.  The  case  comes  to  this  court  on, appeal  from 
said  decree. 
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Edward  Colston^  Jvdson  Harmon  and  George  Hoadly^  Jr.^ 
for  appellant.     John  W.  Herron^  for  appellee. 

Shiras,  J.  {after .stating  the  fa^ta).  Whether  the  transaction 
of  May,  1887,  was  a  discount  by  the  Western  National  Bank  of 
New  York  in  favor  of  E.  L.  Harper  of  the  four  notes  made  by 
A.  P.  Gahr  and  indorsed  by  Harper,  or  was  a  loan  by  said  bank 
to  the  Fidelity  National  Bank,  is  the  question  primarily  discussed 
in  the  briefs  and  oral  arguments  of  the  respective  parties. 

In  disposing  of  the  case  we  are  not  assisted  by  any  findings  or 
opinion  of  the  court  below,  and  we  are  left  to  conjecture  the 
grounds  upon  which  that  court  proceeded  in  dismissing  the  bill 
of  complaint. 

The  theory  that  the  case  was  that  of  a  simple  discount  by  the 
New  York  bank  of  four  promissory  notes,  made  by  Gahr  and 
indorsed  by  Harper,  and  secured  by  the  assignment  by  Harper  of 
certificates  of  1,600  shares  of  the  stock  of  the  Fidelity  National 
Bank,  comports  with  the  form  of  the  notes  themselves.  Such  a 
transaction  would  have  been  an  ordinary  one,  and  in  the  course  of 
the  usual  business  of  such  a  bank.  The  letter  of  May  16,  1887, 
in  which  the  proposition  was  made  to  the  New  York  bank  to 
make  the  loan,  was  signed  by  E.  L.  Harper  in  his  own  name, 
without  any  official  designation.  That  the  $200,000  were  placed 
on  the  books  of  the  New  York  bank  to  the  credit  of  the  Ohio 
bank  was  not  inconsistent  with  this  version  of  the  case,  because  it 
appears  that  this  was  done  at  the  request  of  Harper. 

On  the  other  hand,  it  is  claimed  that  because  the  letter  of  May 
16,  1887,  was  written  on  the  letter  paper  of  the  Fidelity  National 
Bank,  and  because  the  proceeds  of  the  discount  were  placed  to  the 
credit  of  the  Ohio  bank,  and  were  drawn  out  by  drafts  of  that 
bank,  the  transaction  was  thereby  shown  to  have  been  made  on 
behalf  of  the  Ohio  bank ;  and  C.  N.  Jordan,  vice-president  of 
the  New  York  bank,  testified  that  he  understood  the  proposition 
to  come  from  the  Ohio  bank  for  a  loan  to  it,  and  that  he  would  not 
have  submitted  the  matter  for  approval  to  the  board  of  the  New 
York  bank  had  he  not  so  understood  it. 

There  are  other  features  of  the  correspondence  that  are  pointed 
to  by  the  parties  as  making  for  their  respective  contentions.  It 
may  be  conceded  that  the  New  York  bank  acted  upon  the  theory 
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that  the  loan  was  to  the  Ohio  bank,  and  took  the  notes  and  cer- 
tificates of  stock  as  collateral ;  but  the  liability  of  the  Ohio  bank  is 
not  a  necessary  consequence  of  such  a  concession.  It  has  further 
to  be  shown  that  the  Ohio  bank  was  really  a  party  to  the  trans- 
action, either  by  having  authorized  Harper  to  effect  the  loan  on 
its  behalf,  or  by  having  ratified  his  action,  and  having  accepted 
and  enjoyed  the  proceeds  of  the  discount. 

There  is  no  evidence  whatever  that  the  board  of  directors  of 
the  Fidelity  National  Bank  gave  any  authority  to  Harper  to  bor- 
row money  on  behalf  of  the  bank,  much  less  to  borrow  so 
enormous  a  sum  on  so  long  a  time.  In  this  respect  the  complain- 
ant's case  stands  barely  on  the  assertion  in  the  bill  that  "  Harper 
was  the  vice-president  and  general  manager  of  the  Fidelity 
National  Bank,  with  full  authority  to  make  said  loan  on  its 
behalf."  The  only  evidence  we  find  in  the  record  tending 
to  support  such  averment  is  found  in  the  answer  by  J.  Har- 
vey Waters,  the  general  bookkeeper  of  the  Fidelity  National 
Bank,  on  cross-examination,  wherein  he  stated  that  E.  L.  Harper 
was  the  vice-president  and  managing  oflicer,  and  that  by  "  manag- 
ing officer  "  he  meant  that  Harper  was  the  "  general  manager  of 
the  business  of  the  bank."  No  such  office  as  that  of  "  general 
manager  "  is  known  or  named  in  the  National  Bank  Acts,  nor  does 
any  such  office  exist  by  usage.  The  most  that  can  be  claimed  in 
this  case  is  that  Hari>er  acted  as  the  principal  executive  officer  of 
the  bank.  It  cannot  be  pretended  that  as  such  he  had  power, 
without  authority  from  the  board,  to  bind  the  bank  by  borrow- 
ing $200,000  at  four  months'  time. 

It  might  even  be  questioned  whether  such  a  transaction  would 
be  within  the  power  of  the  board  of  directors.  The  powers 
expressly  granted  are  stated  in  the  8tli  section  of  the  National 
Bank  Act  (Rev.  St.  §  5136,  par.  Y) :  A  national  bank  can  "  exer- 
cise by  its  board  of  directors,  or  duly  authorized  officers  or  agents, 
subject  to  law,  all  such  incidental  powers  as  shall  be  necessary  to 
carry  on  the  business  of  banking,  by  discounting  and  negotiating 
promissory  notes,  drafts,  bills  of  exchange  and  other  evidences  of 
debt;  by  receiving  deposits;  by  buying  and  selling  exchange, 
coin  and  bullion ;  by  loaning  money  on  personal  security ;  and 
by  obtaining,  issuing  and  circulating  notes." 

The  power  to  borrow  money  or  to  give  notes  is  not  expressly 
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given  by  the  act.  The  business  of  the  bank  is  to  lend,  not  to 
borrow,  money ;  to  discount  the  notes  of  other,  not  to  get  its  own 
notes  discounted.  Still,  as  was  said  by  this  court,  in  the  case  of 
First  Nat.  Bank  v.  National  Exchange  Bank,  92  U.  S.  127: 
"Authority  is  given  in  the  act  to  transact  such  a  banking  business 
as  is  specified,  and  all  incidental  powers  necessary  to  carry  it  on 
are  granted.  These  powers  are  such  as  are  required  to  meet  all 
the  legitimate  demands  of  the  authorized  business,  and  to  enable 
a  bank  to  conduct  its  affairs,  within  the  scope  of  its  charter,  safely 
and  prudently.  This  necessarily  implies  the  right  of  a  bank  to 
incur  liabilities  in  the  regular  course  of  its  business,  as  well  as  to 
become  the  creditor  of  others. 

Nor  do  we  doubt  that  a  bank,  in  certain  circumstances,  may 
become  a  temporary  borrower  of  money ;  yet  such  transactions 
would  be  so  much  out  of  the  course  of  ordinary  and  legitimate 
banking  as  to  require  those  making  the  loan  to  see  to  it  that  the 
officer  or  agent  acting  for  the  bank  had  special  authority  to 
borrow  money. 

Even,  therefore,  if  it  be  contended  that  it  was  within  the  power 
of  the  board  of  directors  of  the  Fidelity  National  Bank  to  borrow 
$200,000  on  time,  it  is  yet  obvious  that  the  vice-president,  how- 
ever general  his  powers,  could  not  exercise  such  a  power  unless 
specially  authorized  so  to  do,  and  it  is  equally  obvious  that  persons 
dealing  with  the  bank  are  presumed  to  know  the  extent  of  the 
general  powers  of  the  officers. 

Without  pursuing  this  part  of  the  subject  further,  we  think  it 
evident  that  Harper  had  no  authority  to  borrow  this  money;  and 
that  the  bank  cannot  be  held  for  his  engagements,  even  if  made 
in  behalf  of  th^  bank,  unless  ratification  on  the  part  of  the  bank 
be  shown.  It  is  scarcely  necessary  to  say  that  a  ratification,  to  be 
efficacious,  must  be  made  by  a  party  who  had  power  to  do  the 
act  in  the  first  place  —  that  is,  in  the  present  case,  the  board  of 
directors  —  and  that  it  must  be. made  with  knowledge  of  the 
material  facts.  There  is  not  the  slightest  evidence  shown  in  this 
record  that  the  board  of  the  Fidelity  National  Bank,  by  any  act, 
formal  or  informal,  undertook  to  ratify  Harper's  action  in  the 
premises,  or  that  they  ever  had  any  knowledge  of  the  transaction. 

It  ifl  true  that  a  corporation  may  become  liable  upon  contracts 
VOL.  IX, —  29 
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assumed. to  have  been  made  in  its  behalf  by  an  unauthorized 
agent  by  appropriating  and  retaining,  with  knowledge  oi  the 
facts,  the  benefits  of  the  contracts  so  made  on  its  behalf ;  but 
there  is  no  room  for  such  a  contention  in  the  present  case.  The 
money  advanced  by  the  New  York  bank  was,  indeed,  at  Harper's 
request,  placed  to  the  credit  of  the  Ohio  bank,  but  it  was  shown 
that  it  was  withdrawn  partly  by  Hopkins,  the  assistant  cashier, 
and  partly  by  Sarper  himself,  by  drafts  in  the  name  of  the  bank, 
but  that  the  moneys  thus  drawn  never  came  into  the  actual 
possession  or  use  of  the  bank.  The  moneys  were  appropriated 
by  Harper  to  his  own  use,  or,  at  all  events,  it  does  not  appear 
that  the  bank  ever  got  a  penny  of  the  borrowed  money,  or  any 
benefit  or  advantage  whatever,  by  reason  of  the  transaction. 
The  mere  placing  of  the  money  in  the  name  of  the  Ohio  bank 
involved  no  ratification  by  the  bank  unless  it  was  so  placed  with 
its  knowledge  and  assent ;  nor  did  the  withdrawal  of  the  money 
by  draft  drawn  by  Harper  or  by  his  direction  in  the  name  of  the 
bank  constitute  a  receipt  by  the  bank  of  such  money,  unless  it 
was,  in  point  of  fact,  received  and  used  by  the  bank,  or  for  its 
benefit.     Not  this,  but  the  contrary,  was  shown. 

So  far,  then,  as  the  case  of  the  plaintiff  in  error  depends  on  the 
alleged  loan  of  money  to  the  Fidelity  National  Bank,  we  find  no 
error  in  the  decree  of  the  court  below  in  dismissing  the  bill. 

This  brings  us  to  the  consideration  of  the  other  phase  of  the 
case,  namely,  that  which  arose  on  the  claim  of  the  New  York 
bank  as  the  holder  of  the  1,600  shares  of  the  stock  of  the  Fidelity 
National  Bank,  transferred  to  it  as  security  by  Harper,  to  be 
subrogated  to  the  supposed  right  of  Harper  to  be  repaid  the 
moneys  paid  in  by  him  on  account  of  his  subscription  for  an 
increase  of  stock,  not  voted  for  by  the  stockholders,  and  not 
approved  by  the  comptroller  of  the  currency. 

The  court  below  sustained  the  demurrer  to  this  portion  of  the 
bill.  Two  grounds  were  asserted  in  the  demurrer  —  one,  the 
insufficiency  of  parties,  in  that  neither  the  Fidelity  National 
Bank  nor  Harper  was  made  a  party  ;  the  other,  that  of  multifa- 
riousness. It  is  now  contended  before  us  that  Harper  was  not  a 
necessary  party,  because,  as  is  averred  in  the  bill  and  admitted 
by  the  demurrer,  he  had  pledged  and  assigned  his  stock  to  the 
complainant  bank,  and  it  is  argued  that  the  bank  thereby  became 
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vested  with  whatever  rights  Harper  had  to  have  his  money 
returned  to  him  as  a  special  deposit.  It  is  also  contended  that 
asserting  such  a  riglit  of  subrogation  is  so  far  within  the  equities 
of  the  bill>  and  so  necessary  an  incident  of  the  transaction,  as  to 
relieve  the  bill  of  the  charge  of  being  multifarious. 

It  is  not  easy  to  see  why,  if  the  complainant  were  really  enti- 
tled to  be  subrogated  to  the  rights  of  Harper  in  respect  to  the 
hypothecated  stock,  such  a  claim  might  not  be  set  up  in  the  same 
bill  in  which  it  seeks  to  be  allowed,  as  a  lender  of  money  to  the 
Fidelity  National  Bank,  to  participate  in  the  payments  made  by 
the  receiver. 

But,  however  that  may  be,  it  seems  to  us  that  Harper,  having 
procured  an  issue  to  himself  of  certificates  of  paid-up  stock,  was 
in  no  position,  when  the  bank  became  insolvent,  before  the  neces- 
sary steps  to  legitimate  the  increase  of  stock  had  been  taken,  to 
demand  back  his  money,  as  if  it  were  trust  money,  or  constituted 
a  preferred  claim  against  the  assets  of  the  bank  in  the  hands  of 
the  receiver.  The  utmost  that  he  could  claim  would  be  to  be 
treated  as  a  general  creditor,  and  entitled,  as  such,  to  participate 
in  the  payments  made  by  the  receiver. 

In  the  case  of  Armstrong  v.  Stannage,  37  Fed.  Rep.  508,  which 
was  the  case  of  a  suit  by  the  receiver  of  the  Fidelity  National 
Bank  to  recover  from  a  subscriber  to  the  preferred  increase  of 
stock  of  that  bank  the  amount  of  a  promissory  note  given  in  pay- 
ment of  such  subscription,  it  was  held  by  Mr.  Justice  Jackson, 
then  Circuit  judge,  that,  as  the  necessary  steps  had  not  been  taken 
to  legitimate  such  increase  of  stock  before  the  bank  became  insol- 
vent, there  was  a  failure  of  consideration,  and  the  receiver  could 
not  enforce  payment  of  the  note.  We,  however,  agree  with  the 
court  below  in  thinking  that  such  a  question  could  not  be  raised 
in  the  present  case,  to  which  Harper  was  not  a  party.  Harper 
had  paid  in  the  full  amount  of  his  subscription,  and  had  procured 
the  issue  to  himself  of  certificates  for  his  stock,  and  has  parted 
with  the  legal  title  to  the  stock  by  transferring  the  certificates  to 
the  New  York  bank.  In  such  circumstances  it  might  be  claimed, 
with  some  appearance  of  justice,  that  Hai'per  and  his  transferee 
were  precluded  from  opening  up  the  transaction  and  procuring  a 
rescission  of  the  subscription.  If  that  were  so,  the  holder  of  such 
stock,  whether  Harper  or  the  New  York  bank,  might  have  been 
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compelled  to  contribute  to  the  payment  of  the  indebtedness  of 
the  insolvent  bank.     Bank  v.  Case,  99  U.  S.  628. 

So,  too,  even  if  it  were  held  that  Harper  was  not  precluded 
from  surrendering  his  stock  and  recovering  back  the  money  paid 
on  account  of  it,  it  might  yet  be  made  to  appear  that  Harper,  if 
he  were  answerable  for  the  mismanagement  which  resulted  in  the 
bank's  insolvency,  could  not,  in  a  court  of  equity,  and  as  against 
the  creditors  of  the  bank,  recover  back  his  subscription  money. 
But  it  is  plain  that  such  questions  as  these  could  not  be  adjudi- 
cated in  the  absence  of  Harper  as  a  party,  and  we,  therefore, 
think  the  court  below  did  not  err  in  sustaining  the  demurrer  for 
that  reason. 

Upon  the  whole,  we  are  of  opinion  that  the  decree  of  the  court 
below,  in  sustaining  the  demurrer,  and  in  dismissing  the  bill, 
should  be  affirmed.* 

NATIONAL  BANKS  — RECENT  DECISIONS. 

1.  In  generaL —  LiaMlity  for  false  representations. —  A  natioaal  bank  is  liable 
for  fraudulent  representations  made  by  it  through  its  cashier  to  another  bank 
as  to  the  financial  responsibility  of  a  customer.  Nevada  Bank  v.  Portland 
Nat.  Bank,  59  Fed.  Rep.  838. 

Indebtedness  in  excess  of  limit — estoppel. —  Revised  Statutes,  section  5202, 
providing  that  national  banks  shall  not  contract  liabilities, in  excess  of  their 
paid-up  capital  stock,  except  upon  notes  of  circulation,  accounts  for  deposits, 
etc.,  does  not  intend  that  such  items  of  liability  shall  be  excluded  in  determin- 
ing whether  the  indebtedness  of  a  bank  exceeds  its  paid-up  capital  stock  at 
the  time  it  incurs  a  liability  as  guarantor.  Weber  v.  Spokane  Nat.  Bank,  50 
Fed.  Rep.  735.  In  an  action  against  a  national  bank  and  its  receiver  on  a 
promissory  note,  defendants  may  avail  themselves  of  the  defense  that  the  note 
was  executed  in  violation  of  Revised  Statutes,  section  5202,  providing  that 
national  banks  shall  not  contr&ct  liabilities  in  excess  of  their  paid-up  capital 
stock.  The  note  being  void  as  to  the  bank,  it  is  not  estopped  to  set  up  the 
defense  in  question.     Ibid. 

Jurisdiction  of  federal  courts. —  Act  Congress,  March  3,  1887  (24  St.  552),  as 
corrected  by  act  August  13, 1888  (25  St.  433),  declares  in  section  4  that  national 
banks  shall,  for  the  purposes  of  all  actions  and  suits  in  equity  by  or  against 
them,  be  deemed  citizens  of  the  states  in  which  they  are  located,  and  that  in 
such  cases  the  federal  courts  "shall  not  have  jurisdiction  other  than  such  as 
they  would  have  in  cases  between  individual  citizens  of  the  same  stat-e." 
Held,  that  the  provision  quoted  does  not,  when  one  of  the  parties  is  a  national 
bank,  take  away  the  jurisdiction  inhering  in  the  federal  courts  by  reason  of 
diverse  citizenship,  but  is  merely  intended  to  preserve  such  jurisdiction  in 
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cases  in  which  both  parties  are  citizens  of  the  same  state  and  a  federal  question 
is  involved,  or  there  are  conflicting  claims  to  land  under  grants  of  different 
states ;  thus  placing  national  banks  on  precisely  the  same  footing  with  indi- 
viduals or  other  corporations,  with  respect  to  the  right  to  sue  or  be  sued  in  the 
federal  courts.  Petri  v.  Commercial  Nat.  Bank,  142  U.  8.  644 ;  12  Sup.  Ct. 
Hep.  325. 

Chnveriiriff  stcUe  bank  into  national  hank  not  a  "  cUmng  of  its  btmneaa."  —  The 
conversion  of  a  state  bank  into  a  national  bank  is  not  a  "closing  of  its  busi- 
ness "  within  the  meaning  of  the  New  York  statute  of  1859  providing  for  the 
redemption  of  a  state  bank's  circulation,  and  releasing  it  from  liability  on  such 
notes  as  are  not  presented  within  six  years  after  the  giving  of  the  prescribed 
notice ;  and  any  notes  not  so  presented  constitute  a  valid  claim  against  the 
national  bank.  26  N.  E.  Rep.  757,  affirmed.  Metropolitan  Nat.  Bank  v. 
Claggett,  141  U.  S.  520 ;  12  Sup.  Ct.  Rep.  60. 

P&u>er  to  receive  special  deposits. — The  provision  of  the  Revised  Statutes  of 
the  United  States,  section  5228,  that  a  national  bank,  after  its  failure,  may 
deliver  special  deposits,  is  a  legislative  recognition  of  the  power  of  national 
banks  to  receive  special  deposits.  First  Nat.  Bank  v.  Strang,  187  111.  347 ; 
27  N.  E.  Rep.  903. 

2.  Directors — personal  liability  for  neglect  or  misconduct. —  Direct- 
ors will  not  be  held  personally  liable  for  losses  except  in  cases  of  active  or 
passive  fraud  or  extreme  negligence.  Robinson  v.  Hall,  59  Fed.  Rep.  648. 
Directors  have  a  discretion  under  the  Revised  Statutes,  section  5136,  whether 
or  not  to  require  bonds  of  their  officers ;  and  the  omission  to  take  a  bond  of  a 
cashier  who  is  a  man  of  good  repute  and  character,  and  of  some  visible  prop- 
erty, does  not  of  itself  render  them  personally  liable  for  losses  caused  by  his 
misconduct.    Ibid. 

8.  Usury — jurisdiction  of  state  courts. —  The  fact  that  a  state  law 
declares  that  no  corporation  shall  interpose  the  defense  of  usury  does  not 
prevent  a  corporation,  when  sued  by  a  national  bank  for  usurious  interest, 
from  setting  up  in  defense  that  the  transaction  is  illegal  under  the  Revised 
Statutes  of  the  United  States,  section  5197,  which  forbids  national  banks  from 
charging  interest  in  excess  of  the  rate  allowed  by  state  laws.  Union  National 
Bank  v.  Louisville,  etc.,  R.  Co.,  145  111.  208 ;  34  N.  E.  Rep.  135.  The  courts 
of  record  of  the  state  have  jurisdiction  in  actions  brought  under  sections  5197 
and  5198  of  the  Revised  Statutes  of  the  United  States  to  recover  from  national 
banks  the  penalty  for  knowingly  taking,  receiving,  reserving  or  charging  a 
greater  rate  of  interest  than  is  allowed  by  law.  Schuyler  Nat.  Bank  v.  Bol- 
long,  32  Neb.  70 ;  48  N.  W.  Rep.  826. 

4.  Officers — i)ower  to  bind  bank. —  Power  of  president. — The  president 
of  a  national  bank  has  no  power  inherent  in  his  office  to  bind  the  bank  by  the 
execution  of  a  note  in  its  name,  but  power  to  do  so  may  be  conferred  upon  him 
by  the  board  of  directors  either  expressly,  by  resolution  to  that  effect,  or  by 
subsequent  ratification,  or  by  acquiescence  in  transactions  of  a  similar  nature, 
of  which  the  directors  have  notice.  National  Bank  of  Commerce  v.  Atkinson, 
55  Fed.  Rep.  465.  See,  also,  Bell  v.  Hanover  Nat.  Bank,  57  Fed.  Rep.  821. 
The  powers  of  presidents  of  corporations  are  considered  in  note  to  Wait  v. 
Nashua  Armory  Assn.,  5  Am.  R.  R.  &  Corp.  Rep.  149. 
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Pmoer  of  vice-president, —  In  the  case  of  Chemical  Nat.  Bank  v.  Arm- 
strong, 50  Fed.  Rep.  798 ;  59  Fed.  Rep.  877  (C.  C.  A.),  growing  out  of  facts 
similar  to  those  involved  in  the  principal  case,  it  was  held  that  the  same  vice- 
president  was  authorized  to  borrow  for  and  in  the  name  of  his  bank  $800,000. 
The  question,  however,  was  not  much  considered,  being  passed  over  with  a 
few  words. 

Power  of  cashier. —  The  cashier  of  a  national  bank  has  no  power  to  bind  it 
to  pay  the  draft  of  a  third  person  on  one  of  its  customers,  to  be  drawn  at  a 
future  day,  when  it  expects  to  have  a  deposit  from  him  sufficient  to  cover  it, 
and  no  action  lies  against  the  bank  for  its  refusal  to  pay  such  a  draft.  Flannagan 
V.  California  Nat.  Bank,  56  Fed.  Rep.  959.  A  letter  headed:  ''Portland 
Nat.  Bank,"  and  signed  "  Geo.  W.  Hazen,  cashier,"  was  held  to  be  a  writing 
signed  by  the  bank  within  a  criminal  statute,  in  the  case  of  Nevada  Bank  v. 
Portland  Nat.  Bank,  59  Fed.  Rep.  338. 

6.  liOanB  and  discounts. —  Revised  Statutes,  section  5208,  which  makes  it 
unlawful  for  any  national  bank  to  certify  any  check  unless  the  dmwer  has  on 
deposit  money  sufficient  to  meet  the  same,  but  declares  that  a  check  so  certi- 
fied shall  be  a  valid  obligation  against  the  bank,  does  not,  as  between  the  par- 
ties, invalidate  a  pledge  of  bonds  made  by  the  drawer  of  such  checks  to  secure 
the  indebtedness  thereby  created  from  him  to  the  bank,  when  the  transactioa 
has  been  completed  by  payment  of  the  checks.  Thompson  v.  St.  Nicholas 
Nat.  Bank,  146  U.  S.  240;  18  Sup.  Ct.  Rep.  66. 

A  loan  made  by  a  national  bank  to  an  association  or  person  of  a  greater 
amount  or  proportion  than  is  permitted  by  this  section  does  not  render  the 
security  taken  for  such  loan  void.  Portland  Nat.  Bank  v.  Scott,  20Oreg.  421; 
26  Pac.  Rep.  276. 

Revised  Statutes  United  States,  section  5201,  which  forbids  national  banks  to 
make  loans  on  the  security  of  shares  of  their  own  capital  stock,  does  not  invali- 
date such  a  loan,  since  only  the  government  can  take  advantage  of  the  breach 
of  the  law.     Walden  Nat.  Bank  v.  Birch,  180  N.  Y.  212;  29  N.  E.  Rep.  127. 

6.  Insolvency — liability  of  stockholders  for  assessments. —  A  corpo- 
ration which  holds  certain  shares  of  stock  in  a  national  bank  as  collateral  secu- 
rity for  a  loan,  and  is  carried  on  the  registry  of  the  bank  as  the  holder  of  such 
stock  "as  pledgee,"  is  not  subject,  on  the  bank's  insolvency,  to  the  statutory- 
liability  of  a  stockholder.  Pauley  v.  State  Loan  &  Trust  Co.,  58  Fed.  Rep. 
666;  7  C.  C.  A.  422. 

Married  women,  who  are  permitted  by  the  laws  of  the  state  in  which  they 
reside  to  become  shareholders  in  national  banks,  are  liable  to  assessments 
thereon  \mder  the  National  Banking  Laws.  In  re  First  Nat.  Bank,  49  Fed.  Rep. 
120.  The  Code  of  North  Carolina,  section  1826,  provides  that  no  woman  dur- 
ing coverture  shall  be  capable  of  making  any  contract  to  a£fect  her  real  and 
personal  estate,  without  the  written  consent  of  her  husband.  Held,  that  a 
purchase  of  stock  by  a  married  woman  is  not  a  "  contract "  within  the  terms 
of  the  statute,  and  that  the  wife  is  liable  upon  an  assessment  although  the 
stock  was  purchased  without  the  written  consent  of  her  husband.  Robinson 
V.  Turrentine,  59  Fed.  Rep.  554. 

In  an  action  by  the  receiver  of  a  national  bank  to  enforce  an  assessment 
under  Revised  Statutes,  section  5151,  against  one  credited  on  the  transfer  books 
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as  a  stockholder,  it  appeared  that  nearly  a  year  before  the  failure  he  had  sold 
his  stock  to  a  broker  for  an  undisclosed  principal;  that  he  ind6rsed  the  same, 
and  requested  the  broker  to  inform  the  cashier  of  the  transaction,  and  to  have 
the  stock  transferred;  that  the  broker  accordingly  handed  the  stock  to  the 
cashier,  gave  him  the  necessary  infounation,  and  requested  him  to  make  the 
transfer.  This  the  cashier  promised  to  do,  but  in  fact  the  transfer  was  never 
made.  The  certificate  recited  that  it  was  transferable  on  the  books  of  the 
company  "  by  indorsement  hereon  and  surrender  of  this  certificate."  Held, 
that  in  requesting  the  cashier  to  make  the  transfer  the  broker  acted  as  the 
seller's  agent,  and  that  the  latter  did  all  that  was  required  of  him  as  a  prudent 
business  man,  and  could  not  be  held  liable  as  a  stockholder.  Whitney  v.  But- 
ler, 7  Sup.  Ct.  Rep.  61;  118  U.  S.  655,  followed.  Richmond  v.  Irons,  7  Sup. 
Ct.  Rep.  788;  127  U.  S.  27,  distinguished.  Young  v.  McKay,  50  Fed.  Rep. 
394. 

A  federal  court  will  not,  even  if  it  has  the  power  under  Revised  Statutes, 
section  5234,  grant  an  order  authorizing  a  receiver  of  a  national  bank  to  com- 
pound the  statutory  liability  of  certain  stockholders  by  accepting  payment  of 
a  gross  sum,  less  than  is  due,  in  satisfaction  and  discharge  thereof,  although 
more  money  would  thus  be  realized  than  by  proceedings  to  collect  the  same 
in  the  usual  way,  when  it  appears  probable  that  such  stockholders  have 
fraudulently  conveyed  their  property  to  avoid  their  legal  obligations  as  stock- 
holders, or  to  shield  themselves  from  injury  and  exposure  by  litigation.  In  re 
Stockholders  of  Cal.  Nat.  Bank,  58  Fed.  Rep.  88. 

7.  Insolvency — preferences. —  Payment  of  a  certificate  of  deposit  by  an 
insolvent  national  bank  more  than  six  weeks  before  its  suspension,  and  at  a 
time  when  it  was  in  apparent  good  standing,  and  its  insolvency  known  only 
by  its  cashier,  who  fraudulently  concealed  it,  and  when  there  was  no  evidence 
to  show  an  intent  on  the  part  of  the  cashier  to  give  preference  to  the  depositor, 
is  not  void,  under  Revised  Statutes  United  States,  section  5242,  providing  that 
all  payments  by  a  national  bank,  made  in  contemplation  of  insolvency,  with  a 
view  of  preferring  a  creditor,  are  void.  17  N.  Y.  Supp.  404,  affirmed.  Hayes 
V.  Beardsley,  136  N.  Y.  209;  32  N.  E.  Rep.  865.  The  fact  that  the  depositor 
is  a  director  does  not  render  him  liable  for  the  payment,  where  he  acted  in 
good  faith,  and  was  ignorant  of  any  wrongdoing  or  of  the  bank's  insolvency^ 
Ibid. 

8.  InsolTency  —  set-oft — A  promissory  note  was  executed  to  a  national 
bank  in  consideration  of  the  amount  being  placed  to  the  credit  of  the  maker  on 
the  books  of  the  bank.  The  maker  thought,  and  had  good  reason  for  thinking, 
that  the  bank  was  solvent,  but  the  managing  oflicer  of  the  bank  knew  it  to  be 
insolvent.  Before  the  note  matured,  the  charter  was  forfeited  for  insolvency 
and  a  receiver  appointed.  Held,  that  the  undrawn  balance  should  be  allowed 
as  an  equitable  set-off  to  the  note,  and  such  allowance  is  not  a  "  preference'' 
forbidden  by  the  National  Banking  Law.  86  Fed.  Rep.  63,  reversed.  Scott  v. 
Armstrong,  146  U.  S.  499;  13  Sup.  Ct.  Rep.  148.  To  the  same  effect  are  Yard- 
ley  V.  Clothier,  51  Fed.  Rep.  506;  2  C.  C.  A.  349,  and  Adams  v.  Spokane  Drug 
Co.,  57  Fed.  Rep.  888. 

9.  Insolvency — proof  of  claims  secured  by  collateral. —  Creditors  of  an 
insolvent  national  bank  cannot  be  required,  in  proving  their  claims,  to  allow 
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credit  for  any  collections  made  after  the  date  of  the  declared  Insolvency  from 
collateral  secxirities  held  by  them.  50  Fed.  Rep.  798,  reversed.  Chemical  Nat. 
Bank  v.  Armstrong,  59  Fed.  Rep.  872  (C.  C.  A,).  The  following,  among 
other  cases,  are  cited  in  support  of  this  doctrine:  People  v.  E.  Remington  & 
Sons,  121  N.  Y.  336;  24  N.  E.  Rep.  793;  In  re  Bates,  118  111.  624;  9  N.  E. 
Rep.  257;  Findlay  v.  Hosmer,  2  Conn.  350;  Logan  v.  Anderson,  18  B.  Mon. 
114;  Bank  v.  Patterson,  78  Ky.  291;  Brown  v.  Bank,  79  N.  C.  244;  Kellogg 
v.  Miller,  22  Oreg.  406;  80  Pac.  Rep.  299;  Miller's  Estate,  82  Penn.  St.  113; 
GraeflTs  Appeal,  79  Penn.  St.  146;  Patten's  Appeal.  45  "Penn.  St.  151;  Miller's 
Appeal,  85  Penn.  St.  481;  Allen  v.  Danielson,  15  R.  I.  480;  8  Atl.  Rep.  705; 
Bank  v.  Haug,  82  Mich.  607;  47  N.  W.  Rep.  38;  West  v.  Bank,  19  Vt.  403. 

10.  Taxation  of  shares  by  state. —  Assessment  of  stock  to  bank  in  solido, — 
In  First  Nat.  Bank  v.  Fisher,  45  Kans.  726;  26  Pac.  Rep.  482,  it  is  held  that 
an  assessment  of  the  entire  capital  stock  of  a  national  bank  ''in  solido" 
against  the  bank  is  invalid.  The  following  cases  arc  relied  upon  in  support 
of  this  view:  Bank  v.  City  of  Richmond,  39  Fed.  Rep.  309;  Bank  v.  C^ty  of 
Richmond,  42  Fed.  Rep.  877;  Collins  v.  Chicago,  4  Biss.  472;  Bank  v.  Britton. 
105  U.  S.  822;  Van  Allen  v.  Assessors,  3  Wall.  596;  Bradley  v.  People,  4 
Wall.  459;  Bjink  v.  Commonwealth,  9  Wall.  353;  Ball  on  National  Banks,  216- 
224.  To  these  may  be  added  the  case  of  Miller  v.  Third  Nat.  Bank,  46  Ohio 
St.  424;  21  N.  E.  Rep.  860.  The  contrary  is  held  in  First  Nat.  Bank  v. 
Chehalis  County,  6  Wash.  64;  32  Pac.  Rep.  1051. 

Meaning  of  the  phrase  *' other  moneyed  capital"  in  United  States  statute. — 
Revised  Statutes  of  the  United  States,  section  5219,  which  prohibit  the  legis- 
lature of  each  state  from  taxing  national  bank  stock  at  a  greater  rate  than 
assessed  upon  the  ' '  moneyed  capital "  in  the  hands  of  individual  citizens  of 
the  state,  is  intended  merely  to  prevent  moneyed  capital  invested  in  national 
banks  from  being  placed  at  a  disadvantage  as  compared  with  moneyed  capital 
in  the  hands  of  citizens  of  the  state,  used  for  practically  an  identical  purpose 
with  that  invested  in  the  stock  of  national  banks;  and  the  non-taxation  of 
credits  owing  to  individual  citizens,  such  as  accounts,  promissory  notes  and 
mortgages,  is  not  an  unlawful  discrimination  against  national  banks  whose 
capital  is  taxed.  First  Nat.  Bank  v.  Chehalis  County,  6  Wash.  64;  32  Pac. 
Rep.  1051. 

In  Mercantile  Nat.  Bank  v.  Shields,  59  Fed.  Rep.  952,  the  court  hol^s  the 
words  mean  money  employed  in  a  business  whose  object  is  to  make  profit  by 
investing  such  money  in  securities  by  way  of  loan,  discount  or  otherwise, 
which  from  time  to  time  in  the  course  of  business  are  reduced  again  to  money 
and  reinvested;  also,  that  shares  of  railroads,  insurance  companies  and  manu- 
facturing corporations  are  not  "moneyed  capital"  within  the  meaning  of  the 
statute.  The  proper  construction  of  the  words  is  elaborately  considered  in 
Mercantile  Bank  v.  New  York,  121  U.  S.  138. 

Assessment  of  shares  —  deductions  allotted. —  The  individual  stockholders  of  a 
national  bank  are  allowed  the  same  deductions  from  the  assessment  against 
them  upon  their  shares  of  stock  as  other  taxpayers  in  the  stAte,  owning 
moneyed  capital,  are  allowed;  but,  of  course,  no  double  deduction  or  exemp- 
tion can  be  allowed  to  any  stockholder.  First  Nat.  Bank  v.  Fisher,  45  Kans. 
726;  26  Pac.  Rep.  482. 


Western  National  Bank  v.  Aemstrong.  233 

Revised  Statutes  cf  Ohio,  section  2730,  allow  a  deduction  of  legal  bona 
fide  debts  owing  by  citizens  of  the  state  to  be  made  from  credits  held  by  them 
for  purposes  of  taxation,  but  the  state  courts  hold  that  such  deduction  is  not 
allowable  from  shares  m  a  national  bank.  Held,  that  this  is  a  discrimination 
in  favor  of  *'  other  moneyed  capital*'  of  the  stat^  and  against  national  banks. 
Mercantile  Nat.  Bank  v.  Shields,  59  Fed.  Rep.  952.  But  where  a  similar  stat- 
ute contained  a  proviso  that  it  should  not  apply  "to  any  bank,  company  or 
corporation  exercising  banking  powers  or  privileges,"  it  was  held  that  bona 
fide  indebtedness  could  not  be  deducted  from  the  value  of  national  bank  shares. 
Bressler  v.  Wayne  County,  82  Neb.  834 ;  49  N.  W.  Rep.  787,  overruling,  upon 
rehearing^  the  original  decision  in  the  same  case,  reported  in  25  Neb.  468 ;  41 
N.  W.  Rep.  356.  See,  also,  Smalley  v.  aty  of  Burlington,  63  Vt.  443 ;  22 
Atl.  Rep.  611 ;  Puget  Sound  Nat.  Bank  v.  King  County,  57  Fed.  Rep.  448. 

Auegsment  ofsTiares — vcUuation. — For  the  purposes  of  taxation,  bank  shares 
of  stock  are  worth  what  their  market  value  is  at  the  time  the  assessment  is 
made,  and  not  what  their  value  may  be  on  the  consummation  of  a  contem- 
plated closing  of  the  bank's  business,  and  division  made  among  the  sharehold- 
ers. National  Bank  of  Commerce  v.  New  Bedford,  155  Mass.  813  ;  29  N.  E. 
Rep.  532. 

Mandamus  to  compel  officers  of  bank  to  exhibit  list  of  shareJtolders. —  State 
courts  have  jurisdiction  to  compel  the  officers  of  national  banks  by  mandamus 
to  exhibit  to  the  county  assessor  the  list  of  the  shareholders  in  their  banks, 
which  list  they  are  required  by  Revised  Statutes  United  States,  section  5210, 
to  keep  subject  to  the  inspection  of  **the  officers  duly  authorized  to  assess 
taxes  under  state  authority,"  since,  in  respect  to  that  duty,  the  bank  officers  are 
not  officers  of  the  United  States.  Paul  v.  McGraw,  3  Wash.  296 ;  28  Pac. 
Rep.  532.  In  order  that  county  assessors  may  avail  themselves  of  said  act,  it 
is  not  necessary  that  it  should  be  supplemented  by  state  legislation  empower- 
ing the  assessors  to  make  demand  for  said  lists.     Ibid. 

CoUection  cf  tax  from  insolvent  bank  —  rights  of  creditors. —  Public  Statutes 
Massachusetts,  chapter  18,  sections  8-10,  provide  that  shares  of  stock  in  all 
banks,  state  and  national,  shall  be  taxed  to  the  owners  thereof,  to  be  paid  in 
the  first  instance  by  the  bank  itself,  which,  for  reimbursement,  shall  have  a 
lien  on  the  shares  and  all  the  rights  of  the  shareholders  in  the  bank  property. 
Held,  that  no  suit  for  this  tax  can  be  maintained  against  the  receiver  of  an 
insolvent  national  bank  where  the  property  represented  by  the  shares  has  dis- 
appeared ;  for,  there  being  nothing  from  which  the  receiver  can  be  reimbursed, 
the  tax  will  fall  upon  the  assets  of  the  bank,  which  belong  to  its  creditors, 
and  thereby  violate  the  rule  that  a  state  cannot  tax  the  capital  stock  of  a 
national  bank.     City  of  Boston  v.  Beal,  51  Fed.  Rep.  306. 

11.  Criminal  offenseB  under  National  Banking  Act. —  Wrongful  cer- 
tificaiion  of  cJieek. — An  indictment  under  the  act  of  July  12,  1882,  chapter 
290,  section  13,  amendatory  of  Revised  Statutes,  section  528,  which  makes  it 
a  misdemeanor  for  "  any  officer,  clerk  or  agent  of  any  national  banking  asso- 
ciation" to  " certify  any  check"  drawn  by  a  person  who  did  not  then  have  on 
deposit  sufficient  money  to  meet  the  same,  need  not  allege  delivery  of  the 
check  by  the  bank  after  the  certification.     United  States  v.  Potter,  56  Fed. 
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Rep.  83.  The  indictment,  in  charging  in  the  language  of  section  5208,  that 
the  drawer  of  the  check  had  not  on  deposit,  at  the  time  it  was  certified,  ''  an 
amount  of  money  equal  to  that  specified  "  in  the  check  is  sufficient.  Ibid. 
Other  points,  in  regard  to  the  sufficiency  of  the  indictment,  are  passed  upon 
in  the  same  case. 

Embezzlement  by  officers. — Embezzlement,  abstraction  and  willful  misappli- 
cation of  the  moneys,  funds,  etc.,  of  a  national  bank,  as  described  in  Revised 
Statutes,  section  5209,  constitute  three  separate  crimes  or  offenses,  which, 
under  Revised  Statutes,  section  1024,  may  be  joined  in  one  indictment,  but 
must  be  stated  in  separate  counts.  United  States  v.  Cad  wallader,  59  Fed.  Rep. 
677.  An  indictment  against  the  president  of  a  national  bank  for  misapplica- 
tion of  its  funds  alleged  that  he  "  unlawfully  and  willfully,  and  with  intent 
to  injure  and  defraud  the  said  association  for  the  use,  benefit  and  advantage 
of  himself,  did  misapply  certain  of  the  money  and  funds  of  said  association, 
which  he  *  *  *  then  and  there,  with  the  intent  aforesaid,  paid  and  caused 
to  be  paid  "  to  certain  persons  named.  Held,  that  the  indictment  was  bad  for 
failure  to  allege  the  facts  that  made  such  payment  unlawful  or  criminal. 
United  States  v.  Eno,  56  Fed.  Rep.  218.  It  is  not  essential  that  such  indict- 
ment should  allege  that  the  acts  charged  were  done  without  the  knowledge 
and  assent  of  the  directors  of  the  association,  for  such  knowledge  and  assent 
would  not  relieve  the  president  from  liability  for  an  unlawful  or  criminal  mis- 
appropriation of  the  bank's  funds.     Ibid. 

** False  entries  "  by  officers. — The  offense  of  making  false  entries  in  the  books 
of  a  national  bank,  for  which  an  officer  of  the  bank  is  liable  to  punishment 
under  Revised  Statutes,  section  5209,  since  it  is  not  a  crime  of  which  the  state 
courts  have  concurrent  jurisdiction  under  section  5328,  is  exclusively  cogni- 
zable by  the  federal  courts.  Bank  v.  Dearing,  91  U.  S.  29,  followed.  In  re 
Eno,  54  Fed.  Rep.  669.  A  "  false  entry  "  in  a  report  by  a  national  bank  officer 
or  director  to  the  comptroller  of  the  treasury,  within  the  meaning  of  Revised 
Statutes,  section  5209,  is  not  merely  an  incorrect  entry  made  through  inad- 
vertence, negligence  or  mistake,  but  is  an  entry  known  to  the  maker  to  be 
untrue  and  incorrect,  and  by  him  intentionally  entered  while  so  knowing  its 
false  and  untrue  character.  United  States  v.  Graves,  58  Fed.  Rep.  634.  It  ia 
not  necessary,  to  complete  the  offense  of  making  a  "false  entry"  in  a  report 
to  the  comptroller  of  the  treasury  of  the  condition  of  a  national  l>ank,  with 
intent  to  deceive  or  defraud,  that  any  person  shall  have  been  in  fact  actually 
deceived  or  defrauded;  for  the  making  of  such  a  "  false  entry  "  with  the  intent 
to  deceive  or  defraud  is  sufficient.     Ibid 

The  sufficiency  of  indictments  for  making  false  entries  is  considered  in  the 
following  cases:  United  States  v.  Potter,  56  Fed.  Rep.  83;  United  States  v. 
Potter,  56  Fed.  Rep.  97;  United  States  v.  French.  57  Fed.  Rep.  382. 
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Virginia  Land  Co.  v.  Haitpt. 

•  (Supreme  Court  of  Appeals  of  Virginia,  March  8,  1894.) 

1.  Corporations.  Repudiating  subscription  for  fraud.  One  who  was 
induced  to  subscribe  for  stock  in  a  corporation  formed  to  purchase  and 
develop  certain  land,  by  statements  made  by  one  of  its  promoters,  on  whose 
supposed  disinterested  and  superior  judgment  he  relied,  in  ignorance  that 
such  promoter  had  an  option  on  the  land,  is  not  liable  on  his  subscription. 

2.  Waiver  of  fraud.  Laciies.  Laches  does  not  begin  to  run  as  against 
a  subscriber's  right  to  repudiate  a  subscription  obtained  from  him  by  fraud 
till  he  has  knowledge  of  the  fraud,  or  of  facts  which  would  reasonably  arouse 
inquiry  on  his  part. 

3.  Effect  of  notice  to  proxy.  The  subscriber  is  not  affected  with  knowl- 
edge of  the  fraud  by  the  disclosure  of  the  facts  in  regard  thereto  at  a  stock- 
holders' meeting  for  which  the  perpetrator  of  the  fraud  holds  proxies  from 
Mm,  and  at  which  he  is  not  present. 

WattSy  Robertson  c&  Rohertaon^  for  plaintiff  in  error.  Chiffm 
<&  Glasgow^  for  defendant  in  error. 

Lewis,  P.  The  defendant  in  error  was  sued  by  the  Virginia 
Land  Company  to  recover  certain  unpaid  assessments  on  the  stock 
of  the  company  aggregating  $2,800.  The  principal  grounds 
of  defense  were  (1)  fraud  in  procuring  the  contract  of  sub- 
scription; and  (2)  a  material  variance  between  the  prospectus 
and  the  charter  of  the  company.  The  jury  found  for  the  defend- 
ant, and  the  court  refused  to  disturb  the  verdict.  The  defendant 
subscribed  for  the  stock  at  the  instance  of  one  O'Leary,  who  was 
a  real  estate  agent  at  Roanoke,  and  one  of  the  promoters  of  the 
company.  It  was  proposed  in  the  prospectus  "to  organize  a 
company  for  the  purchase  of  a  certain  tract  of  land,  lying  near 
the  said  city,  containing  about  550  acres,  and  to  lay  it  out  in  resi- 
dence lots,  and  to  develop  its  natural  attractions."  By  the 
charter  subsequently  obtained  the  company  was  authorized  to  buy 
land,  not  exceeding  5,000  acres,  also  personal  property,  and  to 
issue  mortgage  bonds ;  to  loan  money  to  develop  lands ;  to  con- 
struct street  railways,  and  to  use  cars  impelled  by  any  kind  of 
motive  power;  to  erect  and  operate  motor,  gas  and  electric 
works,  etc.  O'Leary  was  known  to  the  defendant  as  a  successful 
business  man,  and  his  name  headed  the  subscription  list.  When 
he  solicited  the   defendant  to  subscribe  he  informed  him,  in 
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answer  to  a  specific  inquiry,  that  the  land  proposed  to  be  pur- 
chased belonged  to  Gates,  Moorman  &  Moorman.  In  point  of 
fact,  O'Leary  and  one  Christian,  another  subscriber  to  the  stock 
and  a  promoter  of  the  company,  held  options  on  the  land,  which 
fact  was  not  mentioned  to  the  defendant.  O'Leary  recommended 
the  stock  to  the  defendant  as  a  desirable  investment,  and  upon 
his  advice  the  defendant  agreed  to  take  100  shares,  After  the 
organization  of  the  company  the  land  was  transferred  to  the  com- 
pany, and  in  consequence  O'Leary  and  Christian  realized  a  very 
large  profit.  The  company  was  chartered  early  in  March,  1890, 
and  on  the  nineteenth  of  the  same  month  the  first  stockholders' 
meeting  was  held,  at  which  meeting  O'Leary  represented  the 
defendant  as  his  proxy.  At  the  same  meeting  an  assessment  of 
ten  per  cent  of  the  capital  stock  was  ordered,  notice  of  which  was 
afterward  sent  to  the  defendant,  and  on  the  twenty-third  of  the 
ensuing  August  another  assessment  of  five  per  cent  was  ordered. 
Upon  receipt  of  notice  of  this  last  assessment  the  defendant 
wrote  the  secretary  of  the  company  as  follows :  "  Dear  Sir :  I 
have  your  notice  of  September  1st,  calling  for  an  assessment  of 
$500,000  —  five  per  cent  on  one  hundred  shares  of  your  stock. 
If  you  will  please  refer  to  my  letter  of  April  the  28th,  addressed 
to  your  treasurer,  you  will  notice  that  I  am  not  a  stockholder  in 
your  company.  Although  I  have  never  received  a  reply  to  this 
letter,  I  take  it,  in  the  absence  of  such  acknowledgment,  my 
stock  was,  as  a  matter  of  course,  canceled.  So  that  there  may 
be  no  further  misunderstanding  in  the  matter,  however,  I  beg 
to  advise  that  I  am  not  a  stockholder  in  the  Virginia  Land 
Company,  having  paid  no  assessment  whatever  on  the  subscrip- 
tion." In  the  notice  of  the  ten  per  cent  assessment  of  March 
19,  1890,  it  was  said :  "  This  amount  must  be  paid  promptly,  or 
the  stock  will  be  declared  forfeited ; "  and  in  response  to  this 
the  defendant's  letter  of  the  twenty-eighth  of  April,  above 
referred  to,  was  written,  which  is  as  follows :  "  Dear  Sir :  1 
have  your  favor  of  the  24rth  inst.,  calling  attention  to  ten  per  ceni 
assessment  of  the  Virginia  Land  Company's  stock,  and  in  reply 
beg  to  say  that  recent  financial  arrangements  in  another  direction, 
that  I  am  suddenly  called  upon  to  provide  for,  will  make  it 
impossible  for  me  to  pay  this  assessment  now ;  and  to  prevent 
delays,  as  well  as  to  avoid  being  a  hindrance  in  any  way  to  the 
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snccees  of  the  company,  I  will  be  glad  if  you  will  consider  my 
stock  forfeited,  as  provided  for  in  notice  of  assessment.  *  *  * 
I  will  be  glad,  therefore,  if  you  will  dispose  of  my  stock  to  other  par- 
ties. I  have  been  informed  that  the  stock  is  selling  at  a  premium, 
so  I  presume  there  will  be  no  difficulty  in  doing  this.  Having 
paid  nothing  on  the  stock,  I  am,  of  course,  not  entitled  to  any- 
thing from  it.  At  the  trial  the  defendant  testified  that  when  he 
made  the  contract  of  subscription  he  had  no  other  information 
respecting  the  proposed  enterprise  than  such  as  he  obtained  from 
the  prospectus  and  what  was  told  him  by  O'Leary ;  that  he  was 
induced  to  subscribe  by  the  urgent  solicitation  of  O'Leary,  in 
whose  judgment  and  integrity  he  had  confidence,  and  who  earn- 
estly recommended  the  scheme  as  a  good  investment.  He  also 
testified  that  he  had  no  idea  that  O'Leary  was  interested  in  the 
land  which  it  was  proposed  to  buy  otherwise  than  as  a  stock- 
holder, and  that,  so  far  from  the  fact  being  disclosed  to  him, 
O'Leary,  when  questioned  on  the  subject,  represented  that  it 
belonged  to  Gates,  Moorman  &  Moorman.  He  testified  further 
that  he  would  not  have  consented  to  subscribe  had  he  known  of 
the  promoter's  interest  in  the  land,  and  that  he  had  no  intimation 
of  any  such  thing  as  a  "  promoter's  fund  "  until  several  weeks  after 
he  had  subscribed. 

The  court,  among  other  things,  instructed  the  jury  that  if  they 
believed  from  the  evidence  that  O'Leary  and  Christian  held 
options  on  the  land,  and  that  O'Leary  induced  the  defendant  to 
subscribe  in  ignorance  of  that  fact,  relying  on  his  (O'Leary's) 
supposed  disinterested  and  superior  judgment,  and  that  he,  the 
defendant,  was  thereby  misled,  to  his  injury,  into  making  a 
contract  that  he  otherwise  would  not  have  made,  then  the  sub- 
scription was  voidable,  at  his  option.  This  construction  propounds 
the  law  correctly.  The  authorities  are  abundant  in  support  of 
the  general  rule  that  one  who  is  fraudulently  induced  by  an  agent 
of  a  corporation  —  and  a  promoter  is  an  agent  of  the  proposed 
corporation  —  to  subscribe  to  its  capital  stock  may,  at  his  option, 
repudiate  the  contract ;  and  that  a  fraud  may  consist  as  well  in 
the  suppression  of  what  is  true  as  in  the  representation  of  what  is 
false.  Indeed,  the  law  is  that,  where  the  person  solicited  to 
subscribe  has  no  other  information  on  the  subject  than  that  the 
agent  chooses  to  convey,  the  statement  of  the  agent  ought  to  be 
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characterized  by  the  utmost  candor  and  honesty.  Cook  Stock, 
Stockh.  &  Corp.  Law  (3d  ed.),  §  147 ;  Crump  v.  Mining  Co.,  7 
Gratt.  352  ;  Bosher  v.  Land  Co.,  89  Ya.  455 ;  16  S.  E.  Rep.  360; 
Directors,  etc.,  v.  Kisch,  L.  R.  (2  H.  L.)  99.  It  is  contended, 
however,  that  the  defendant  has  by  his  conduct  waived  the  right 
to  annul  the  contract  in  question.  But  there  can  be  no  waiver 
in  a  case  of  this  sort  without  full  knowledge  of  the  facts,  and 
such  knowledge  of  the  facts  and  such  knowledge  on  the  part 
of  the  defendant  has  not  been  shown.  He  says  he  had  an 
intimation  a  few  weeks  after  the  organization  of  the  company 
that  there  was  a  large  promoters'  fund,  but  as  to  who  were  the 
parties  interested  in  the  fund  he  was  not  informed.  He  made 
inquiry  on  the  subject,  he  says,  but  could  ascertain  nothing 
definite;  and  that  he  relied  on  his  letter  of  the  twenty-eighth 
of  April,  in  reply  to  the  notice  of  the  first  assessment,  to  which 
he  received  no  reply.  And  afterwards,  when  notified  of  the 
five  per  cent  assessment,  he  promptly  replied,  calling  attention 
to  his  said  letter,  and  saying  lie  was  not  a  stockholder.  He  also 
called  the  attention  of  one  of  tiie  directors  of  the  company  to  the 
intimation  he  had  had  in  regard  to  the  promoters'  fund,  and 
informed  him  that  he  repudiated  the  contract.  It  is  true,  he 
gave  a  proxy  to  O'Leary  to  represent  him  at  the  first  stockhold- 
ers' meeting,  at  which  meeting  the  facts  in  regard  to  the  pro- 
moters' option  on  the  land  were  disclosed  ;  but,  as  was  well  said 
in  the  argument,  it  would  be  absurd  to  hold  that  he  was  afEected 
by  notice  to  O'Leary  of  what  the  latter  knew  from  the  beginning, 
and  failed  to  disclose  to  him.  And  if  he  was  not  afEected  by 
notice  to  O'Leary,  then  there  is  no  proof  that  he  received  any 
certain  information  of  the  facts  constituting  the  fraud  complained 
of  before  the  institution  of  the  present  action.  In  treating  of 
laches  as  a  bar  to  the  subscriber's  remedies.  Cook  says :  "  The 
date  from  which  laches  begins  to  run  is  the  time  when  the  sub- 
scriber is  first  chargeable  with  notice  that  a  fraud  has  been  per- 
petrated upon  him.  Mere  suspicions  or  random  statements,  heard 
in  public  or  in  stockholders'  meetings,  do  not  necessarily  con- 
stitute notice.  But,  after  a  subscriber's  suspicions  are  reasonably 
aroused,  it  is  his  duty  to  investigate  at  once.  The  corporation 
has  the  burden  of  proof  in  asserting  that  the  subscriber  had  notice 
and  was  guilty  of  laches."     Cook  Stock,  Stockh.  &  Corp.  Law 
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(3d  ed,),  §  162.  Applying  these  principles  to  the  present  case, 
we  are  of  opinion  upon  the  ground  of  fraud  the  case' is  with  the 
defendant,  and  that  there  has  been  no  waiver  of  the  fraud  on  his 
part ;  and,  as  this  view  is  decisive  of  the  case,  it  is  needless  to 
consider  whether  the  case  is  within  the  ruling  in  Manufacturing 
Co.  V.  Hockaday,  89  Va.  557 ;  16  S.  E.  Rep.  877,  on  the  ground 
of  a  variance  between  the  prospectus  and  the  charter  of  the 
company. 

There  were  a  number  of  exceptions  taken  to  the  rulings  of  the 
court  during  the  progress  of  the  trial,  to  review  which  seriatim 
would  extend  this  opinion  to  a  great  length.  It  is  enough  to  say 
in  this  connection  that  the  case  was  submitted  to  the  jury  in  sub- 
stantial conformity  with  the  views  expressed  in  this  opinion,  and 
that  the  judgment  must  be  affirmed.* 

1.  Action  to  rescind  stock  subscription  for  fraud — Joinder. — Persons 
■who  have  been  induced  by  the  same  fraudulent  representations,  contained  in 
a  prospectus,  to  subscribe  to  the  stock  of  a  corporation,  have  a  common  inter- 
est and  may  join  in  a  bill,  for  the  benefit  of  themselves  and  others  similarly 
deceived,  to  set  aside  their  subscriptions.  Bosher  v.  Richmond  &  H.  L.  Co., 
89  Va.  455;  16  S.  E.  Rep.  360.  In  Wenstrom  Consol.  Dynamo  &  Motor  Co. 
V.  Pamell,  75  Md.  113;  23  Atl.  Rep.  134,  which  was  a  bill  to  rescind  a  sub- 
scription for  stock,  on  account  of  fraud  in  procuring  it,  the  evidence  was  held 
insufficient  to  sustain  the  bill. 

2.  Representations  as  to  future  acts  and  results  not  fraudulent. — 
To  an  action  upon  promissory  notes  given  to  a  railway  company  as  a  sub- 
scription for  stock  therein,  pleas  to  the  effect  that  the  company's  agent  who 
procured  the  subscription  did  so  by  representing  that  the  road  would  be 
economically  built,  that  the  stock  would  be  a  good  investment  and  would  pay 
dividends,  and  by  making  other  like  representations,  and  that  all  these  repre- 
sentations proved  to  be  untrue,  set  forth  no  valid  defense  and  were  properly 
stricken  out  on  demurrer.  Weston  v.  Columbus  Southern  R.  Co.,  90  Ga.  289; 
15  8.  E.  Rep.  773. 

*  Reported  in  19  S.  E.  Rep.  168. 
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York  Park  Bldo.  Assn.  v.  Barnes. 
(Supreme  Court  of  Nebraska,  March  21,  1894.) 

1.  Corporations.  Action  on  subscription.  Whether  purpose  of 
CORPORATION  LAWFUL.  A  Corporation  which  has  for  its  object  the  purchase 
of  land  and  the  construction  of  houses  thereon  (the  funds  being  realized  from 
the  capital  stock  paid  in  by  subscribers  in  installments),  and  finally  the  allot- 
ment of  the  lots  and  houses  among  the  stockholders  in  satisfaction  of  their 
stock,  is  one  organized  for  the  purpose  of  carrying  on  a  lawful  business,  and 
authorized  by  the  Greneral  Incorporation  Laws. 

2.  Whether  complaint  must  allege  subscription  in  writing.  In  an 
action  upon  a  subscription  for  stock,  it  is  too  hitc,  after  verdict  and  judgment, 
to  object  that  the  complaint  does  not  allege  that  the  contract  of  subscription 
was  in  writing. 

3.  Estoppel  to  deny  subscription.  One  to  whom  stock  in  a  corporation 
is  issued,  who  pays  assessments  on  such  stock,  acts  as  an  officer  of  the  corpo- 
ration, and  takes  part  in  its  management,  is  estopped  to  deny  his  subscription. 

4.  Effect  of  agreement  by  promoters  that  dependant  need  not  pay 
FOR  hds  stock.  An  agreement  made  between  promotera  of  a  corporation  and 
a  subscriber  to  its  stock,  that  such  subscriber  is  to  have  the  stock  for  the  sake 
of  the  influence  of  his  name,  and  that  he  will  not  be  required  to  pay  his  sub- 
scription therefor,  is  void,  and  the  corporation  may  enforce  payment  of  such 
subscription  notwithstanding  such  agreement. 

ACTION  by  the  York  Park  Building  Association  against  J.  W. 
Barnes  to  recover  on  a  subscription  for  stock.     Defendant 
had  judgment,  and  plaintiff  brings  error. 

Sedgwick  c&  Power^  for  plaintiff  in  error.  George  B.  France^ 
for  defendant  in  error. 

Irvine,  C.  This  was  an  action  by  the  plaintiff  in  error  against 
the  defendant  in  error  to  recover  on  a  stock  subscription.  In 
instructing  the  jury  tlie  court,  in  the  first  place,  stated  at  con- 
siderable length  the  issues  raised  by  the  pleadings,  and  submitted 
the  pleadings  to  the  jury  with  the  instructions.  The  court  next 
stated  to  the  jury  that  the  plaintiff,  in  order  to  recover,  must 
establish  the  material  allegations  of  the  petition  by  a  preponder- 
ance of  evidence.  Then  an  instruction  was  given  as  to  what  con- 
stituted a  preponderance  of  evidence,  and  this  was  followed  by 
the  usual  instruction  submitting  to  the  jury  the  credibility  of  wit- 
nesses and  the  weight  to  be  attached  to  evidence.  No  other 
instructions  were  given.     One  of  the  assignments  in  the  motion 
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for  a  new  trial  and  the  petition  in  error  is  that  the  court  erred  in 
not  instructing  the  jury  as  to  the  law  of  the  case.  In  Manufac- 
turing Co.  V.  Sliile'y,  15  Neb..  109;  17  N".  W.  Rep.  267,  it  was 
said :  "  It  is  nndoubtedly  the  duty  of  the  judge  presiding  at  a 
trial  to  instruct  the  jury  upon  the  law  of  the  case  which  is  to  be 
observed  by  thein ;  and,  should  a  case  arise  in  which  it  shall 
appear  from  the  record  tliat  the  jury  has  taken  a  wrong  view  of 
the  law  applicable  to  the  case,  and  where  the  judge  has  failed  to 
instruct  them,  whether  requested  by  the  counsel  or  not,  this  court 
would  not  hesitate  to  grant  a  new  trial."  The  same  principle  was 
substantially  announced  in  C.  Aultman.&  Co.  v.  Martin,  37  Neb. 
826  ;  56  N.  W.  Rep.  622.  An  entire  failure  to  instruct  the  jury 
in  regard  to  the  law  of  the  case  is  very  different  from  an  omission 
to  instruct  in  regard  to  some  particular  phase  of  the  case,  or  some 
particular  question  arising  upon  the  trial.  In  the  latter  case  a 
proper  instruction  upon  the  subject  must  be  requested  before 
error  can  be  predicated  upon  a  failure  to  instruct ;  but  the  law 
imposes  upon  the  court  the  duty  of  stating  to  the  jury  the  law 
applicable  to  the  case,  and  an  entire  failure  to  state  the  law  to  the 
jury  has  the  effect  of  submitting  to  the  jury  the  determination, 
not  only  of  facts,  but  of  the  law.  In  this  case  there  was  a  total 
failure  to  instruct  the  jury  upon  the  law  of  the  case.  This  would 
not  be  prejudicially  erroneous  if  it  were  apparent  that  the  jury 
had  come  to  a  correct  conclusion  (Manufacturing  Co.  v.  Shiley, 
supra) ;  but  the  error  is  prejudicial  if  it  is  apparent  that  the  jury 
has  taken  a  wrong  view  of  the  law.  We  must,  therefore,  exam- 
ine the  record,  in  order  to  determine  that  question. 

The  petition  alleges  the  corporate  existence  of  the  plaintiff 
since  August  6,  1887,  and  the  articles  of  incorporation  and  by- 
laws are  made  a  part  of  the  petition.  It  then  alleges  that  on  the 
3d  day  of  August,  1887,  the  entire  amount  of  capital  stock 
was  subscribed  ;  that  the  defendant  subscribed  for  one  share 
thereof,  and  paid  upon  said  share  the  sum  of  $108.66.  The 
petition  then  alleges  that  further  payments  to  the  amount 
of  $190  are  due  and  unpaid,  and  that  in  addition  thereto, 
the  defendant  is  indebted  upon  his  share  for  certain  fines, 
interest  and  penalties.  The  answer  is  quite  long.  In  effect,  it 
denies  the  corporate  existence  of  the  plaintiff ;  denies  the  power 
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of  the  plaintiff  to  make  assessments  or  impose  fines.  It  alleges 
that,  at  the  time  of  the  pretended  incorporation  of  the  plaintiff, 
its  officers  and  stockholders  represented  to  the  defendant  that  thej 
would  put  one  share  of  stock  in  his  name  for  the  sake  of  his 
influence,  and  that  he  should  not  at  any  time  be  required  to  pay 
therefor ;  that  it  was  represented  to  him  that  street  cars  should  be 
nm  through  the  property  owned  by  plaintiff  near  defendant's 
residence,  and  that  commodious  and  beautiful  residences  would 
be  built  near  defendant's  property ;  and  that  such  promises  had 
not  been  fulfilled.  The  defendant  further  alleged  that  he  had 
acted  as  president  of  such  pretended  corporation  for  one  year, 
and  that  his  services  in  that  behalf  were  worth  $1,000,  for  which 
he  asks  judgment.  It  was  further  averred  that  defendant  had 
never  at  any  time  subscribed  for  stock  of  the  plaintiff,  but  simply 
permitted,  under  the  circumstances  stated,  stock  to  be  placed  in 
his  name.  It  was  also  averred  that  sufficient  stock  was  never 
subscribed  to  complete  the  organization  of  the  plaintiff.  The  action 
was  originally  begun  in  the  County  Court,  and  the  answer  asserts 
that  that  court  had  no  jurisdiction  of  the  subject  matter.  The 
plaintiff,  in  reply,  in  effect  denies  the  allegations  of  new  matter 
in  the  answer,  and,  in  addition  to  that  denial,  avers  that  the 
defendant  had  acted  as  a  stockholder  in  the  corporation  and  acted 
as  president  thereof ;  had  paid,  for  some  time,  his  assessments  and 
dues ;  and,  as  president,  had  executed  evidences  of  indebtedness 
on  behalf  of  the  corporation,  and  generally  held  himself  out  as  a 
stockholder.  The  reply  further  denies  that,  as  president  or  other 
officer  of  the  corporation,  the  defendant  was  entitled  to  any 
salary  for  his  services.  The  defendant  asserts  that  the  petition 
does  not  state  a  cause  of  action.  If  this  were  so,  of  course  the 
judgment  in  favor  of  the  defendant  would  not  be  reversed ;  but 
we  think  a  cause  of  action  is  stated.  Upon  this  point  the  defend- 
ant urges  illegality  of  the  incorporation.  There  is  good  authority 
for  holding  that  one  who  subscribes  for  stock  in  a  corporation, 
acts  as  an  officer  thereof,  and  takes  part  in  its  management,  can- 
not dispute  the  validity  of  the  corporation.  Warehousing  Co. 
V.  Badger,  67  N.  T.  294.  But  the  question  raised  in  argu- 
ment upon  this  point  does  not  relate  to  any  irregularity  in  the 
proceedings,  but  is  directed  to  the  point  that  the  corporation 
was  not  for  a  legal  object.     While  the  name  adopted  by  the 
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corporation  is  one  of  the  distinctive  terms  used  in  the  act  relat- 
ing to  building  and  loan  associations  (Sess.  Laws  1891,  chap. 
14r),  and  while  the  use  of  such  a  name  is  forbidden  to  cor- 
porations not  complying  with  that  act,  that  prohibition  applies 
only  to  corporations  organized  after  the  adoption  of  the  act  of 
1891.  This  corporation  was  organized  in  1887.  It  is  not  a 
'•  building  association "  or  "  building  and  loan  association,"  as 
those  terms  are  used  in  the  recent  statutes.  Its  objects,  as  stated 
in  its  articles  of  incorporation,  are  to  buy  and  sell  real  estate,  to 
purchase  or  erect  buildings,  and  to  rent  or  sell  the  same,  to  sell 
its  property,  to  borrow  money,  and  to  give  mortgages  to  secure 
the  payment  thereof.  A  further  inspection  of  the  articles  shows 
that  the  specific  purpose  was,  in  effect,  a  scheme  of  co-operation, 
whereby  the  stockholders,  by  obtaining  the  rights,  and  assuming 
the  duties,  of  a  corporation,  obtained  for  that  corporation  a  tract 
of  land  subdivided  into  lots,  erected  houses  upon  these  lots,  pro- 
vided for  the  payment  of  the  stock  in  monthly  installments,  and 
finally  provided  for  the  allotment  of  the  lots  and  lands  among  the 
stockholders  in  discharge  and  satisfaction  of  the  stock.  The 
General  Corporation  Laws  (Comp.  St.  chap.  16,  §  123)  permit 
any  number  of  persons  to  become  incorporated  for  the  trans- 
action of  any  lawful  business.  The  business,  as  outlined  by  the 
articles  of  incorporation,  is  certainly  lawful,  and  we  cannot  see 
any  force  to  the  argument  that  the  formation  of  the  corporation 
was  not  authomed  by  the  law  of  the  state. 

It  is  next  asserted  that  the  petition  does  not  allege  any  sub- 
scription in  writing  to  the  stock.  By  the  more  recent  authorities, 
a  subscription  in  writing  is  not  necessary.  Cook  Stock  &  S. 
§  52.  But,  if  a  writing  were  required,  it  would  be  only  because 
of  the  Statute  of  Frauds,  and  not  upon  any  principle  of  the  com- 
mon law.  In  such  a  case  it  need  not  be  pleaded  that  the  agree- 
ment was  in  writing,  at  least  when  the  question  is  raised  after 
verdict  and  judgment.  Schmid  v.  Schmid,  37  Neb.  629 ;  56  N. 
W.  Eep.  207. 

It  is  next  asserted  that  the  petition  does  not  specifically  allege 
that  the  entire  capital  stock  had  been  subscribed.  The  petition 
does  allege  that  on  the  3d  day  of  August,  1887,  the  entire  amount 
of  the  capital  stock  required  by  the  articles  of  organization  was 
subscribed.     This    is   a   suflicient  averment,  at  least  unless  the 
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objection  be  made  by  motion  as  to  its  certainty.  Possibly,  the 
denial  of  the  jurisdiction  of  the  County  Court  demands  considera- 
tion. This  contention  seems  to  be  based  upon  the  proposition, 
that  the  action  relates  to  real  estate.  Upon  this  subject  the  law 
only  denies  to  the  County  Court  jurisdiction,  in  actions  upon 
contracts  for  the  sale  of  real  estate,  in  matters  wherein  the  title  or 
boundaries  of  land  may  be  disputed,  and  to  order  or  decree  the 
sale  or  partition  of  real  estate.  Comp.  St.  chap.  20,  §  2.  This 
case  does  not  fall  within  any  of  these  classes.  The  mere  fact  that 
the  corporation  had  for  its  object  transactions  in  real  estate  makes 
the  subscription  for  its  stock  none  the  less  personal  in  its 
character. 

Subscription  to  the  stock  was  denied.  There  was  evidence 
tending  to  show  that  the  original  subscription  book  had  been 
destroyed  by  fire,  and  it  did  not  appear  that  the  defendant  ever 
had  in  his  manual  possession  a  certificate  of  stock ;  but  it  did 
appear  that  he  authorized  a  share  to  be  issued  to  him ;  that  a 
certificate  had  actually  been  issued  ;  that  only  stockholders  were 
eligible  to  office  ;  that  he  was,  upon  the  organization  of  the  com- 
pany, elected  its  president,  and  served  for  a  long  time  in  that 
capacity  ;  and  that  he  had  paid  a  number  of  installments  upon  a 
share  of  stock.  This  was  sufiicient  to  charge  him  as  a  subscriber, 
and  he  was  estopped  to  deny  his  subscription.  Sanger  v.  Upton, 
91  U.  S.  56. 

There  was  considerable  evidence  upon  the  issue  raised  by  the 
answer  as  to  the  agreement  made  by  promoters  of  the  corpora- 
tion that  the  defendant  should  never  be  required  to  pay.  Such 
an  agreement  is  void.  To  permit  its  enforcement  would  operate 
as  a  fraud  upon  the  other  stockholders  subscribing  upon  the  faith 
of  the  defendant's  subscription,  as  well  as  upon  creditors  of  the 
corporation.  The  following  cases,  while  not  all  precisely  in  point, 
firmly  establish  this  principle :  Downie  v.  White,  12  Wis.  195 ; 
Bates  V.  Lewis,  3  Ohio  St.  459 ;  Wetlierbee  v.  Baker,  35  N.  J. 
Eq.  501;  Warehousing  Co.  v.  Badger,  67  N.  Y.  294 ;  Mann  v. 
Cooke,  20  Conn.  178 ;  Upton  v.  Tribilcock,  91  U.  S.  45 ;  Rail- 
road Co.  V.  Bailey,  24  Vt.  465. 

All  these  issues  were  stated  to  the  jury  in  form  of  an  abstract 
of  the  pleadings,  without  stating  any  of  the  principles  of  law 
governing  their  determination.     Some  of  them,  as  a  matter  of 
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law,  should  have  been  withdrawn  from  the  jury ;  all  of  them 
involved  questions  of  law  which,  under  the  charge,  the  jury  was 
permitted  to  determine.  Upon  a  review  of  the  whole  case  we 
are  satisfied,  not  only  that  the  jury  may  have  taken  a  wrong  view 
of  the  law,  but  that  in  all  probability  it  did  so.  Under  these 
circumstances,  the  judgment  is  reversed,  and  the  cause  remanded. 
[Reversed  and  remanded.* 

1.  SubscriptionB  to  stock — subscribers  not  liable  until  all  stock 
subscribed. —  At  common  law  a  subscriber  to  the  stock  of  a  corporation  is 
not  liable  on  his  subscription  till  the  full  capital  stock  is  subscribed.  Denny 
Hotel  Co.  V.  Schram,  6  Wash.  184;  32  Pac.  Rep.  1002.  Under  the  statutes  of 
Washington  (1  HilFs  Code,  §  1497),  providing  that  no  corporation  shall  com- 
mence business  until  the  whole  amount  of  its  capital  stock  has  been  subscribed, 
a  subscriber  is  not  liable  on  his  subscription  till  the  full  capital  stock  is  sub- 
scribed. Ibid.  See,  also,  Curry  Hotel  Co.  v.  Mullins,  93  Mich.  318;  53  N. 
W.  Rep.  360;  Hands  v.  Platte  Valley  Improvement  Co.,  35  Neb.  263;  53  N. 
W.  Rep.  73;  Norwich  Lock  Mfg.  Co.  v.  Hockaday,  89  Va.  557;  16  S.  E.  Rep. 
876.  Though  the  stock  is  all  apparently  subscribed,  yet  if  one  of  the  sub- 
scriptions is  invalid,  the  other  subscribers  are  not  liable.  Denny  Hotel  Co.  v. 
Gilmore,  6  Wash.  152;  32  Pac.  Rep.  1004;  Denny  Hotel  Co.  v.  Schram,  6 
Wash.  134;  32  Pac.  Rep.  1002.  But  see  Gibbons  v.  Ellis.  83  Wis.  434;  53  N. 
W.  Rep.  701. 

2.  Miscellaneous  defenses  to  subscriptions. —  It  is  no  defense  to  an 
action  on  a  subscription  for  stock  that  the  corporation  has  not  delivered  or 
tendered  the  certificate  of  stock.  Columbia  Electric  Co.  v.  Dixon,  46  Minn. 
463;  49  N.  W.  Rep.  244. 

One  who  subscribes  to  corporate  stock  for  his  wife,  in  the  wife's  name,  is 
not  liable  on  the  subscription,  because  a  married  woman  cannot  make  such  a 
subscription,  but  if  the  subscription  is  for  himself,  although  in  the  wife's 
name,  it  is  otherwise.  Shields  v.  Casey,  155  Penn.  St.  253;  25  Atl.  Rep.  619. 
What  deviation  in  the  line  of  a  proposed  railroad  will  discharge  subscribers  to 
the  stock  of  the  company.  Armstrong  v.  Korshner,  47  Ohio  St.  276;  24  N.  E. 
Rep.  897. 

3.  Preliminary  agreements  to  subscribe  for  stock. —  A  subscription  for 
shares  in  a  corporation  thereafter  to  be  formed  under  a  general  law  may  be 
accepted  by  the  board  of  directors  of  the  company  after  organization. 
McCormick  v.  Great  Bend  Gas  &  Fuel  Co.,  48  Kans.  614;  29  Pac.  Rep.  1147. 
Where  parties  sign  a  subscription  list,  but,  upon  taking  corporate  existence, 
adopt  a  slightly  different  name  from  the  one  first  agreed  upon,  and  a  sub- 
scriber upon  the  original  list  signs  and  acknowledges  the  cliarter  of  the  corpo- 
lution,  treats  the  original  subscription  as  the  subscription  of  stock  to  the  com- 
pany, and  by  his  vote  as  a  director  thereof  makes  an  assessment  upon  himself 
and  other  parties  upon  the  original  subscription  list,  and  pays  several  of  such 
assessments,  such  original  subscription  for  shares  must  be  regarded,  as  to  him, 

♦  Reported  in  58  N.  W.  Rep.  440. 
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as  having  been  accepted  by  the  company  after  organization,  and,  as  to  him, 
the  subscription  was  at  least  a  valid  proposition  to  the  company  which 
became  irrevocable  after  such  action,  assessments  and  partial  payments. 
Ibid. 

Where  a  contract  between  the  subscribers  to  the  capital  stock  of  a  corpora- 
tion to  be  formed  and  the  parties  contracting  to  erect  a  building  for  the  use  of 
the  proposed  corporation  in  carrying  on  its  business  is  modified  in  the  interest 
of  the  subscribers  by  the  consent  or  acquiescence  of  the  parties  interested, 
and  the  contract,  as  modified,  is  performed  in  good  faith,  and  the  subscribers, 
acting  collectively  as  a  corporation,  accept  the  property  without  objection  from 
any  source,  defendant,  one  of  the  subscribers,  is  bound  by  this  action,  to 
which  he  made  no  objection  until  afterwards  called  on  for  his  subscription. 
Gibbons  v.  Ellis,  83  Wis.  434;  53  N.  W.  Rep.  701. 

Defendant  signed  a  subscription  for  stock  in  plaintiff  corporation,  which 
was  circulated  with  a  prospectus  stating  that  the  corporation  was  to  be  located 
in  K.  The  maximum  capital  was  to  be  $400,000,  and  the  purpose  was  limited 
to  "manufacturing  locks,  bolts  and  all  house  hardware,  and  other  articles  of 
a  similar  character."  About  two  months  later  a  second  prospectus,  under 
which  the  corporation  was  afterwards  organized,  was  circulated  for  signa- 
tures, by  which  it  appeared  that  the  corporation  was  to  be  located  outside  of 
R.;  that  the  capital  stock  was  put  at  $500,000,  and  the  purposes  of  the  cor- 
poration were  made  to  embrace  a  large  variety  of  industries  and  speculative 
enterprises.  Defendant  refused  to  sign  this  paper  or  in  any  way  recognize  it. 
Held,  that  he  was  not  liable  to  the  corporation  for  the  stock  subscribed  for 
under  the  first  prospectus.  Norwich  Lock  Mfg.  Co.  v.  Hockaday,  89  Va.  557; 
16  8.  E.  Rep.  877. 
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(Supreme  Judicial  Court  of  Massachusetts,  March  2,  1894.) 

1.  Corporations.  Right  to  withdraw  subscription.  A  subscriber  to 
the  stock  of  a  proposed  corporation  may  withdraw  his  subscription  before  the 
incorporation  is  completed,  by  giving  due  notice  of  such  withdrawal. 

2.  The  fact  that  the  associates  have  incurred  obligations  on  the  strength  of 
the  subscription  does  not  affect  the  right  of  withdnxwal. 

3.  Facts  held  sufficient  to  show  a  withdrawal.  Defendants  signed 
under  seal  for  stock  in  a  corporation.  Afterwards  articles  of  incorporation 
were  executed  and  officers  elected;  but,  before  the  incorporation  was  com- 
plete, defendants  orally  informed  the  president  that  if  a  certain  change  in  the 
policy  was  made  they  would  no  longer  be  associates,  and  would  not  pay  their 
subscriptions,  which  change  occurred.  Held,  that  the  evidence  was  sufficient 
to  show  due  notice  and  an  effectual  withdrawal  of  the  subscription. 

ACTION"  on  contract  by  Hudson  Real  Estate  Company  against 
Herman  C.  Tower  and  others  to  recover  tlie  par  value  of 
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ten  shares  of  capital  stock  in  the  plaintiff  corporation  subscribed 
for  by  defendants.    Yerdict  for  defendants.     Plaintiff  excepts. 

J.  jT.  cj&  R.  E,  Joslm^  for  plaintiff.  Jam%e8  E.  Cotter  and 
John  E,  McDonald^  for  defendants. 

Allen,  J.  It  was  heretofore  decided  in  this  case  that  until  the 
organization  of  the  corporation  the  defendants'  subscription  was 
a  mere  proposition  or  offer  which  might  be  withdrawn,  like  any 
other  unaccepted  offer.  166  Mass.  82 ;  32  N.  E.  Kep.  465.  The 
principal  question  which  the  plaintiff  now  seeks  to  present  is 
whether,  upon  the  evidence,  and  under  the  ruling  of  the  court, 
the  jury  were  warranted  in  finding  a  legal  withdrawal  or  revo- 
cation of  the  subscription.  The  only  withdrawal  or  revocation 
relied  on  occurred  in  an  interview  between  one  of  the  defendants 
and  Henry  Tower  on  August  31, 1889 ;  and,  in  view  of  the  ver- 
dict, the  only  question  left  is  whether  a  notification  of  withdrawal 
given  orally  to  Henry  Tower  was  sufiicient. 

It  will  be  necessary  to  state  the  situation  of  the  parties.  The 
contract  declared  on  was  a  subscription  under  seal  by  the  defend- 
ants for  ten  shares,  of  fifty  dollars  each,  in  the  capital  stock  of  a 
corporation  to  be  organized  under  the  laws  of  such  state  as  a 
committee  should  determine,  for  the  purpose  of  purchasing  land 
and  erecting  a  shoe  shop  thereon,  to  be  rented  to  a  certain  firm 
for  ten  years  on  certain  terms ;  said  corporation  to  be  organized 
as  soon  as  may  be,  and,  in  advance  thereof,  an  agreement  in  writ- 
ing between  a  committee  of  the  subscribers  in  behalf  of  all,  with 
said  firm,  to  be  executed,  binding  the  latter  to  take  said  plant  for 
the  period,  and  on  the  terms,  stated,  and,  on  the  organization  of 
the  corporation,  to  be  re-executed  to  bind  both  parties.  The 
corporation  was  organized  under  the  laws  of  Maine.  The  meet- 
ing for  the  organization  was  held  at  Portland,  Me.,  August  29, 
1889,  at  which  time  the  articles  of  agreement,  having  been  signed, 
were  presented,  by  laws  were  adopted,  and  ofiicers  were  chosen. 
The  necessary  papers  were  then  prepared,  as  required  by  law, 
and  were  approved  by  the  attorney-general  of  Maine  September 
fifth,  were  recorded  September  sixth,  and  were  received  and  filed 
in  the  office  of  the  secretary  of  the  state  September  7,  1889.  It 
was  agreed  at  the  argument  that,  under  the  laws  of  Maine,  the 
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legal  existence  of  the  corporation  as  a  corporation  began  on 
September  seventh.  On  the  thirty-first  of  Angnst,  Henry 
Tower^s  position  was  as  follows  :  It  must  be  assumed,  though  the 
bill  of  exceptions  does  not  in  express  terms  so  st<ate,  that  he  was 
one  of  the  subscribers.  One  of  the  plaintiffs  requests  for  instruc- 
tions assumes  that  there  was  a  contract  of  the  firm  above  referred 
to  "  with  Henry  Tower  and  others  in  behalf  of  the  associates  for 
the  purchase  of  land  and  building  a  shoe  shop  thereon,  dated 
August  19,  1889.''  This  contract,  being  thus  referred  to  by  the 
plaintiff  as  an  undisputed  fact,  must  be  taken  to  show  that  Henry 
Tower  was  acting  as  the  person  first  named  on  the  committee 
contemplated  by  the  subscription  paper  to  obtain  an  agreement 
in  writing  binding  said  firm  to  take  a  lease  of  the  premises.  On 
August  twenty  ninth,  at  a  meeting  which  apparently  was  the  first 
formal  step  in  the  organization  of  the  corporation,  he  was  chosen 
president.  By  the  statutes  of  Maine,  which  it  was  agreed  we 
should  refer  to,  the  choice  of  officers  is  a  necessary  preliminary 
to  the  creation  of  the  corporation.  Rev.  St.  Me.  chap.  48, 
§§  17-19. 

It  is  also  obvious  that  on  August  thirty-first  he  was,  in  the 
opinion  of  the  jury,  acting  as  an  officer  in  behalf  of  the  associates, 
and  not  merely  on  account  of  his  personal  interest  as  one  of  the 
subscribers.  Such  is  the  fair  result  of  the  instructions,  taken  as 
a  whole.  The  judge,  in  the  course  of  his  charge,  called  the  jury's 
attention  to  this  distinction  by  saying :  "  If  Henry  Tower  was  one 
of  the  officers  of  the  associates  for  the  purpose  of  managing  their 
business,  it  would  not  be  necessary  that  any  other  notice  should 
be  given  than  what  was  given  to  him ;  but  if  he  went  there 
simply  as  being  interested,  not  acting  as  an  officer,  *  *  *  it 
may  be  that  he  was  not  an  officer,  so  that  he  would  be  a  party 
authorized  to  receive  any  notice  of  withdrawal ;  and,  if  he  was 
not,  then  it  would  be  necessary  for  that  fact  to  be  commu- 
nicated to  the  meeting."  It  being  pointed  out  to  the  judge,  at 
the  close  of  the  charge,  that  the  plaintiffs  records  showed  that, 
at  the  meeting  on  August  twenty-nintli,  Henry  Tower  was 
chosen  president,  he  further  instructed  the  jury  that  if  he 
had  been  so  chosen  president,  and  the  defendants  notified  him 
distinctly  that,  if  a  certain  event  should  happen  with  reference  to 
the  change  of  the  policy  of  the  corporation  as  to  mortgaging  its 
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property,  they  would  no  longer  be  in  the  association,  and  would 
not  pay  a  cent  on  their  subscription,  that  would  be  a  sufficient 
notification  of  their  withdrawal  if  the  event  did  happen.  The 
undisputed  testimony,  so  far  as  it  is  recited  or  disclosed  in  the  bill 
of  exceptions,  goes  to  show  that  Henry  Tower,  in  that  interview, 
was  acting  in  a  representative  capacity,  and  not  merely  on  his 
own  personal  account.  The  plaintiff's  requests  for  instructions 
raised  no  question  on  this  point,  but  asked  the  court  to  rule  that, 
*'  in  order  to  constitute  a  valid  withdrawal,  the  defendants  must 
do  some  act,  or  make  some  unequivocal  or  unconditional  state- 
ment, to  the  proper  officer  or  officers  of  the  associates,  which  shall 
amount  to  a  public  withdrawal  from  said  contract."  The  instruc- 
tions were  given  with  reference  to  this  request,  and,  as  we  under- 
stand them,  they  amounted  to  this :  That  Mr.  Tower,  having  been 
chosen  as  president,  and  acting  for  the  associates,  was  on  August 
thirty -first  a  proper  officer  to  be  notified  by  the  defendants  of 
their  withdrawal.  We  think  this  instruction  was  right.  No 
instruction  was  asked  at  the  trial  that,  in  order  to  withdraw  from 
the  associates,  notice  must  be  given  to  all  of  them  individually,  or 
at  a  meeting  of  the  associates.  The  plaintiff  only  contended  that 
the  notice  must  be  given  to  the  proper  officer  or  officers.  And  it 
would  plainly  be  impracticable  to  require  a  direct  personal  notice 
to  them  all.  The  idght  to  withdraw  would  be  nugatory  if  this 
were  necessary.  A  subscriber  who  has  a  right  to  withdraw  may 
not  know,  or  have  the  means  of  knowing,  who  all  of  his  associates 
are,  or  where  they  live.  If  he  does  know,  they  may  be  many  in 
number,  and  widely  scattered,  or  some  of  them  may  be  away  on 
a  journey.  No  general  meeting  of  them  may  be  called  which  he 
can  attend  without  leaving  the  state.  He  need  not  wait  for  a  meetr 
ing  before  giving  his  notice  of  withdrawal.  It  was  indeed  held,  in 
an  early  case  in  England,  that  all  of  the  other  subscribers  must  not 
only  have  notice,  but  must  actually  consent,  before  one  of  the  sub- 
scribers could  withdraw.  Canal  Co.  v.  Raby,  2  Price,  93.  But  now 
in  England,  as  well  as  here,  no  such  consent  is  necessary.  If  every 
one  of  the  other  subscribers  should  object,  yet  it  is  the  right  of  a  sub- 
scriber to  withdraw  before  the  corporation  is  formed.  It  is  merely 
a  question  of  giving  due  notice  of  his  withdrawal.  And  in  England 
it  is  not  intimated  in  any  modern  case,  so  far  as  our  examination  has 
VOL.  IX. —  32 
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gone,  that  notice  must  be  given  to  all  the  other  snbscriberSf  or  to 
a  meeting  of  subscribers.  The  retraction  has  usually  been  made  to 
the  same  persons  to  whom  the  application  for  shares  was  made.  See 
LindL  Partn.  99-105,  and  numerous  cases  cited.  In  this  country 
no  case  ]ias  been  cited,  and  we  iiave  found  none,  discussing  the  ques- 
tion what  notice  of  withdrawal  will  be  sufficient.  In  some  cases 
no  attempt  to  withdraw  was  made  till  after  the  corporation  was 
formed.  See,  for  examples,  Association  v.  Walker,  83  Mich.  386 ; 
47  N.  W.  Rep.  338 ;  Richelieu  Hotel  Co.  v.  International  Mili- 
tary Encampment  Co.,  140  Dl.  248 ;  29  N.  E.  Rep.  1044 ;  Shoe 
Co.  V.  Hoit,  56  N.  H.  548 ;  Shober  v.  Association,  68  Penn.  St. 
429.  It  is  said  in  Cartwright  v.  Dickinson,  88  Tenn.  476 ;  12  S. 
W.  Rep.  1030 :  "  Before  the  organization  of  the  corporation  and 
acceptance  of  the  subscription  *  *  *  the  promoters  might 
perhaps  agree  to  release  a  subscriber  by  substituting  other  names 
for  his."  This  goes  on  the  idea  that  the  subscriber  has  not  an 
absolute  right  to  withdraw,  and  that  somebody's  assent  is  neces- 
sary. In  Tavern  Co.  v.  Burkhard,  87  Mich.  182 ;  49  N.  W.  Rep. 
562,  the  subscriber  apparently  made  known  his  refusal  to  the  per- 
sons who  brought  a  second  paper  to  be  signed  by  him,  and  it  was 
held  to  be  sufficient ;  but  the  proper  mode  of  giving  such  notice 
is  not  discussed,  and  the  court  incidentally  remark  that  "  the  cor- 
porators well  knew,  when  the  company  was  organized,  *  *  ♦ 
that  the  defendants  expressly  repudiated  the  whole  arrangment." 
It  is  held  that  the  death  of  a  subscriber  before  the  formation  of 
the  corporation  is  a  revocation  of  a  subscription.  Phipps  v.  Jones, 
20  Penn.  St.  260 ;  Wallace  v.  Townsend,  43  Ohio  St.  537 ;  3  N. 
E.  Rep.  601 ;  Pratt  v.  Trustees,  93  HI.  475 ;  Railway  Co.  v. 
"Wilkerson,  83  Mo.  235.  Insanity  is  also  held  to  be  a  revocation 
in  Beach  v.  Methodist  Episcopal  Church,  96  111.  177.  Death  is 
a  public  fact,  of  which  all  the  world  must  take  notice,  though  the 
above  decisions  were  not  put  on  that  ground  (Marlett  v.  Jack- 
man,  3  Allen,  287),  but  insanity  is  not.  In  most  of  the  cases 
where  tlie  right  of  withdrawal  of  a  subscription  has  been  held  to 
exist,  there  is  nothing  to  show  that  all  the  other  subscribers  were 
notified,  and  there  has  been  no  question  as  to  the  sufficiency  of 
the  mode  in  which  the  withdrawal  was  made.  See,  in  addition 
to  the  cases  above  cited,  Nut  Works  v.  Shultz,  143  Penn.  St. 
256 ;   22  Atl.   Rep.  904 ;    Engine  Co.  v.  Green,  143  Penn.  St. 
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269 ;  13  Atl.  Rep.  747 ;  Garrett  v.  Eailroad  Co.,  78  Penn.  St 
465 ;  Eailroad  Co.  v.  Echtemacht,  21  Penn.  St.  220.  An  offer 
of  reward  made  by  public  proclamation  may  be  withdrawn  in  the 
same  manner,  and  the  fact  that  a  claimant  of  the  reward  was 
ignorant  of  the  withdrawal  of  the  offer  is  immaterial.  Shuey  v. 
U.  S.,  92  U.  S.  73.  And,  if  not  withdrawn  by  any  express  notice, 
a  withdrawal  is  implied  after  the  lapse  of  a  considerable  time. 
Loring  v.  Boston,  7  Mete.  (Mass.)  409. 

In  the  present  case,  it  seems  to  us  that  Henry  Tower  was  the 
proper  person  to  whom  a  withdrawing  subscriber  should  give 
notice  of  his  withdrawal.  So  far  as  appears  in  the  bill  of  excep- 
tions, there  was  no  other  officer  or  person  who  so  well  or  fully 
represented  the  subscribers  at  large.  He  was  at  the  head  of  the 
principal  committee,  and,  in  addition  to  this,  he  had  been 
selected  and  chosen  as  president,  and  he  was  acting  in  behalf  of 
the  subscribers.  There  is  nothing  to  show  that  the  chairman  of 
the  meetings  had  any  duties  except  merely  as  presiding  officer  at 
the  meetings.  Taking  the  case  as  it  stood,  and  in  view  of  the 
requests  for  instructions,  which  implied  that  the  notice  of  with- 
drawal would,  of  course,  be  given  to  some  officer,  and  of  the  fact 
that  nobody  else  was  suggested  as  the  proper  officer  or  person  to 
receive  the  notice,  the  ruling  of  the  court  was  right  that  notice  to 
him  was  sufficient ;  and  the  fact  that  the  association  did  not  come 
into  legal  existence  as  a  fully  formed  corporation  till  a  later 
date  does  not  render  the  notice  to  him  insufficient  under  the 
circumstances. 

The  plaintiff  requested  a  ruling  that  the  defendants  could  not- 
withdraw  after  the  associates  had  taken  action  on  the  strength  of 
their  subscription.  This  was  rightly  refused,  as  was  held  in  the 
former  decision.  The  plaintiff  also  asked  an  instruction  that  the 
defendants'  offer  was  not  conditional,  and  could  not  be  made  so 
by  oral  testimony.  This  instruction  was  given.  The  evidence 
to  which  the  plaintiff  objected  was  properly  admitted  for  the 
purpose  for  which  it  was  received,  and  the  instructions  to  the 
jury  carefully  limited  it  to  that  purpose,  and  confined  the  atten- 
tion of  the  jury  to  the  single  point  of  the  defendants'  withdrawal 
of  their  subscription.     Exceptions  overruled.* 

♦  Reported  in  86  N.  E.  Rep.  680. 
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SubscriptioxiB  for  atock  —  right  of  subscriber  to  withdraw  before 
incorporation  completed. —  The  right  of  a  subscriber  to  withdraw  his  sub- 
scription has  been  considered  somewhat  in  notes  on  preliminaiy  subscriptions 
to  stock  in  3  Am.  R.  R  &  Corp.  Rep.  737,  744,  and  6  Am.  R.  R.  &  Corp.  Rep. 
14,  17,  where  the  authorities  on  the  point  are  dted.  The  right  of  withdrawal 
is  maintained  in  Greenbrier  Industrial  Exposition  ▼.  Rodes,  7  Am.  R.  R.  A 
Corp.  Rep.  653,  655.  Mr.  Beach  affirms  the  right  of  a  subscriber  to  withdraw 
before  the  incorporation  is  completed,  and  dtes  nimierous  authorities.  1  Beach 
Priv.  Corp.  §  63. 


HoOVEB  ET  AL.  V.  PENNSYLVANIA  R.  Co. 

(Supreme  Court  of  Pennsylvania,  July  19,  1893.) 

1.  Railboad  companies.  Discrimination  in  freight  charobs.  The 
fact  that  a  railroad  company,  pursuant  to  an  agreement  with  a  manufacturing 
concern,  made  previous  to  the  latter's  organization,  which  agreement  was  an 
inducement  to  its  organization,  charges  it  less  per  ton  for  the  transportation 
from  a  certain  point  of  coal  to  be  used  for  manufacturing  purposes  than  it 
charges  a  dealer  in  coal  at  the  same  place  for  like  transportation,  does  not  con- 
stitute an  "undue  or  unreasonable  discrimination."  within  the  meaning  of  the 
act  of  June  4,  1883,  prohibiting  such  discrimination,  since  the  charges  are  not 
"for  a  like  service  from  the  same  place,  upon  like  conditions,  and  under 
similar  circumstances." 

2.  Differences  in  circumstances  and  conditions  held  to  justify  a 
discrimination  in  charges.  The  following  differences  in  conditions  and 
circumstances  were  found  to  exist,  and  were  held  to  justify  the  discrimination 
complained  of  and  to  take  the  case  from  the  prohibition  of  the  act:  (1)  At  the 
time  the  plaintiff  commenced  business  the  defendant  company  was  under 
obligation  by  its  contract  to  carry  for  the  manufacturing  company  for  the 
specified  freight.  (2)  To  obtain  the  reduced  rate  the  manufacturing  com- 
pany were  obliged  to  take  twenty  tons  of  coal  daily,  while  plaintiffs  were 
under  no  obligation  to  take  any  specified  amount.  (3)  The  manufacturing 
company  was  a  consumer  of  coal  and  the  plaintiffs  dealers  in  coal  merely,  and 
there  was  no  competition  between  them.  (4)  The  business  of  the  plaintiffs 
paid  freight  only  on  the  coal  received,  while  the  business  of  the  manu- 
facturing  company  paid  freight  not  only  on  the  coal  received,  but  aho 
on  its  products  and  raw  material,  and  otherwise  added  to  the  receipts 
of  the  defendant.  (5)  The  lower  rate  to  the  manufacturing  company  did  not 
prejudice  the  plaintiffs  in  their  business,  because  the  two  were  in  no  way  in 
competition. 

3.  The  fact  that  the  manufacturing  concern,  without  the  knowledge  of  the 
railroad  company,  sold  to  its  employees  coal  so  carried  for  it  is  immaterial,  in 
the  absentee  of  proof  that  any  damages  resulted  therefrom  to  the  coal  dealer. 

4.  Lawful  discriminations  are  not  made  unlawful  by  secrecy.  The 
discrimination  complained  of  in  this  case  being  lawful  and  not  within  the  act, 
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it  is  immaterial  that  plaintiffs  were  ignorant  of  it,  or  that  defendants  gave  no 
notice  thereof. 

5.  What  is  an  undue  discrimination  is  a  question  op  law.  "When  the 
facts  are  ascertained  or  undisputed  the  question  of  the  existence  of  an  "  undue 
or  unreasonable  discrimination,"  within  the  meaning  of  the  act,  is  for  the 
court. 

6.  Damages  in  case  of  undue  discrimination.  Under  act  of  June  4, 
1883,  making  a  railroad  company  liable  to  a  person  injured  by  unjust  dis- 
crimination in  charges  "  for  damages  treble  the  amount  of  injury  suffered," 
the  "injury  suffered"  must  be  proved,  and  it  is  not  to  be  measured  by  the 
total  amount  of  the  discriminations  complained  of. 

ACTION  by  A.  M.  Hoover  and  John  C.  Miller,  trading  as 
Hoover  &  Miller,  against  the  Pennsylvania  Railroad  Com- 
pany, to  recover  treble  damages  for  unjust  discriminations  in 
freight  charges,  under  act  of  June  4,  1883.  From  a  judgment 
for  plaintiffs,  defendant  appeals. 

David  W.  Sellers  and  W.  c&  J,  D,  Dorrisy  for  appellant. 
George  B,  Orlady^  for  appellees. 

Gbeen,  J.  The  3d  section  of  the  17th  article  of  the  Constitu- 
tion of  1874  is  in  the  following  words :  "  Sec.  3.  All  individuals, 
associations  and  corporations  shall  have  equal  right  to  have 
persons  and  property  transported  over  railroads  and  canals,  and 
no  undue  or  unreasonable  discrimination  shall  be  made  in  charges 
for,  or  in  facilities  for,  transportation  of  freight  or  passengers 
within  the  state,  or  coming  from  or  going  to  any  other  state. 
Persons  and  property  transported  over  any  railroad  shall  be 
delivered  at  any  station  at  charges  not  exceeding  the  charges  for 
transportation  of  persons  and  property  of  the  same  class  in  the 
same  direction  to  any  more  distant  station ;  but  excursion  and 
commutation  tickets  may  be  issued  at  special  rates."  For  the 
purpose  of  enforcing  the  foregoing  provisions  of  the  Constitution, 
the  legislature  en^ted  the  law  of  the  4th  of  June,  1883.  P.  L. 
72.  The  first  and  second  sections  are  as  follows :  "  Section  1. 
That  any  undue  or  unreasonable  discrimination  by  any  railroad 
company  or  other  common  carrier  or  any  officer,  superintendent, 
manager  or  agent  thereof  in  charges  for  or  in  facilities  for  the 
transportation  of  freight  within  this  state  or  coming  from  or  going 
to  any  other  state  is  hereby  declared  to  be  unlawful.  Sec.  2.  No 
railroad  company  or  other  common  carrier  engaged  in  the  trans- 
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portation  of  property,  shall  charge,  demand  or  receive  from  any 
person,  company  or  corporation,  for  the  transportation  of  prop- 
erty, or  for  any  other  service,  a  greater  sura  than  it  shall  receive 
from  any  other  person,  company  or  corporation  for  a  like  service 
from  the  same  place  upon  like  conditions  and  under  similar  cir- 
cumstances ;  and  all  concessions  in  rates  and  drawbacks  shall  be 
allowed  to  all  persons,  companies  or  corporations  alike,  for  such 
transportations  and  services,  upon  like  conditions,  under  similar 
circumstances  and  during  the  same  period  of  time.  Nor  shall 
any  such  railroad  company  or  common  carrier  make  any  undue 
or  unreasonable  discrimination  between  individuals  or  between 
individuals  and  transportation  companies,  or  the  furnishing  of 
facilities  for  transportation.  Any  violation  of  this  provision 
shall  make  the  offending  compaay  liable  to  the  party  injured 
for  damages  treble  the  amount  of  injury  suffered."  The  action 
in  the  present  case  was  brought  to  recover  treble  damages,  under 
the  second  section  of  the  act  of  1883,  for  an  alleged  unjust 
and  unreasonable  discrimination  against  the  plaintiffs  in  charges 
for  freights  on  coal  shipped  from  Snow  Shoe  to  Bellefonte, 
within  this  state,  over  lines  of  railroad  owned  or  controlled  bv  the 
defendant  conip my.  The  period  of  time  covered  by  the  claim 
of  the  plaintiffs  was  from  September,  1889,  to  April,  1891,  and 
it  was  alleged  that  the  plaintiffs  were  overcharged  twenty  cents 
per  ton  on  10,007  tons  carried  over  the  defendant's  road  during 
the  time  named.  Substantially  the  defense  set  up  by  the  defend- 
ant was  that  in  the  year  1881  certain  citizens  of  Bellefonte  and 
vicinity,  having  in  contemplation  the  erection  of  a  manufactur- 
ing plant  at  Bellefonte  for  the  manufacture  of  nails,  waited  upon 
the  defendant  company,  through  Gov.  A.  G.  Curtin,  who  repre- 
sented them,  and  endeavored  to  make,  and  did  make,  a  special 
contract  that  if  the  plant  was  erected  the  company  should  not 
charge  them  more  than  thirty  cents  per  ton  for  all  coal  shipped 
from  Snow  Shoe  to  the  works  at  Bellefonte ;  that  such  contract 
was  made,  and  the  plant  was  then  erected,  and  the  manufacture 
of  nails  thereat  was  carried  on  from  1881  until  and  after  the  time 
covered  by  the  plaintiffs'  claim;  that  the  plaintiffs  were  coal 
dealers  only,  who  merely  bought  and  sold  coal,  and  returned  no 
frcight  to  the  defendant  as  the  product  of  any  manufacturing 
operations ;  that  they  did  not  do  any  business  as  coal  dealers,  in 
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fact,  did  not  come  into  existence,  nntil  the  year  1889,  eight  years 
after  the  nail  company  was  organized  and  commenced  business, 
and  while  the  defendant  company  was  subject  to,  and  bound  by, 
the  terms  of  their  contract  with  the  nail  company ;  and  that  the 
plaintiffs  were  not  discriminated  against  at  all,  because  they  were 
charged  only  the  same  freights  as  were  charged  to  all  others  who 
were  coal  dealers  only,  and  it  was  contended,  as  matter  of  law, 
by  the  defendant,  that  the  discrimination  in  the  rates  of  freight 
between  the  nail  company  and  the  plaintiffs  was  not,  in  view  of 
all  the  circumstances  of  the  case,  an  undue  or  unreasonable  dis- 
crimination, within  the  meaning  of  the  constitutional  provision 
or  of  the  act  of  1883.  In  reply  to  points  put  to  the  court  on  the 
trial  on  this  subject  the  learned  judge  who  tried  the  cause 
charged  the  jury  that  the  question  of  unjust  discrimination  was  a 
question  of  fact  to  be  determined  by  them,  and  he  refused  the 
defendant's  point  on  that  subject ;  but  he  did,  nevertheless,  also 
instruct  the  jury,  as  matter  of  law,  that  the  distinction  between  a 
dealer  and  a  manufacturer,  set  up  by  the  defendant,  was  not  a 
defense,  and  would  not  exempt  the  defendant  from  the  penalties 
of  the  act  of  1883.  He  said  :  "  The  defense  claim,  as  an  exemp- 
tion from  the  penalty  of  this  act,  the  fact  that  the  one  may 
be  classed  as  a  manufacturer,  and  the  other  simply  as  a  dealer. 
I  do  not  regard  the  law  as  making  that  classification.  I 
think  that  the  classification  which  the  act  of  1883  intended 
was  a  classification  relating  to  the  carriage,  and  not  to  the 
shipper  himself.  It  may  charge  more  for  one  kind  of  freight 
than  for  another.  It  may  charge  more  for  live  freight  than 
for  wood,  coal,  iron  or  ore.  It  may  charge  more  for  a  cer- 
tain portion  of  its  road  than  it  does  for  others.  These  things  are 
governed  largely  by  the  expense  to  which  the  common  carrier  is 
subjected.  Common  carriers  may  charge  more  when  they  ship 
but  a  small  quantity  than  they  do  when  they  ship  by  wholesale. 
*  *  *  But  I  do  not  think  the  law,  or  the  policy  of  the  law, 
permits  them  to  classify  the  kind  of  dealer ;  that  is,  that  they 
may  make  a  discrimination  between  the  character  of  the  consignor 
or  consignee  ordinarily.  *  *  *  The  evidence  here  is  that 
each  shipment  was  by  carloads,  during  the  same  period  of  time, 
and  under  like  circumstances.  The  fact  that  one  party  was  a 
manufacturer  and  the  other  party  were  coal  dealers  we  think  is 
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not  material  in  this  case."  The  same  idea  was  repeated,  and  a 
positive  instruction  was  given  that,  upon  the  facts  stated  in  the 
plaintiffs'  point,  "  the  service  and  conditions  were  alike,  and  the 
circumstances  the  same."  We  regard  this  as  a  binding  instruc- 
tion to  the  jury  upon  the  law  of  the  case,  which  left  them  no  dis- 
cretion but  to  find  for  the  plaintiffs,  the  only  question  for  them 
being  the  amount  of  damages  to  be  found. 

After  a  very  patient  examination  of  all  the  testimony  and  of 
all  the  authorities  cited  on  both  sides,  we  find  ourselves  unable  to 
agree  with  the  learned  court  below  either  as  to  their  interpreta- 
tion of  the  law  or  their  judgment  upon  the  facts.  So  far  as  the 
law  of  the  case  is  concerned,  there  is  no  doubt  that  the  act  of 
1883  does  not  proliibit  all  discrimination.  It  prohibits  only  dis- 
crimination which  is  undue  or  unreasonable,  and  the  prohibited  dis- 
crimination is  further  limited  by  the  consideration  that  it  must  be 
"  for  a  like  service,  from  the  same  place,  upon  like  conditions,  and 
under  similar  circumstances."  If,  therefore,  the  discrimination 
in  a  given  case  is  upon  conditions  which  are  not  alike,  and  cir- 
cumstances which  are  not  similar,  the  act  is  inapplicable,  and  its 
penalties  are  not  incurred.  Nor  can  we  regard  this  question  as  a 
question  of  fact  for  the  jury  alone.  The  ascertainment  of  the 
actual  facts  of  the  case,  of  course,  is  for  them,  but  where  these 
are  established  by  undisputed  testimony,  or  are  presented  by  proper 
points  which  cover  the  facts  in  evidence,  the  resulting  question  is 
whether  the  facts  established,  or  undisputed,  or  exhibited  in  prop- 
erly drawn  points,  bring  the  case  within  the  operation  of  the 
words  or  necessary  meaning  of  the  statute  ;  and  that,  of  course, 
is  a  question  of  law  for  the  court,  for  the  question  then  is  one  of 
interpretation.  Do  the  words  of  the  statute  extend  to  and 
embrace  the  established  facts  of  the  case,  or  do  they  not?  If 
they  do  not,  the  statute  is  not  applicable,  if  they  do,  it  is,  and  the 
court  alone,  as  in  all  other  similar  cases,  must  determine  that 
question.     It  is  beyond  the  function  of  the  jury. 

Let  us  now  recur  to  the  well-established  and  the  undisputed 
facts  of  the  case,  and  inquire  whether  there  are  any,  and  if  so, 
what,  differences  in  the  conditions  and  in  the  circumstances  which 
attended  the  shipping  of  the  coal  to  the  plaintiffs  and  to  the 
Bellefonte  Iron  and  Nail  Company,  respectively.  In  the  first  place, 
we  find  the  undisputed  testimony  of  Gov.  Curtin  to  the  effect 
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that  in  1881,  and  prior  to  the  erection  of  the  nail  works,  he  called 
upon  the  defendant's  officials,  for  the  purpose  of  having  them 
agree  to  carry  the  coal  for  the  prospective  works  at  thirty  cents 
per  ton.  This  testimony  is  clear,  distinct,  positive  and  entirely 
uncontradicted,  and  it  was  followed  by  proof  that  the  contl-act 
was  carried  out  by  the  defendant  after  some  delay  in  the  adjust- 
ment. Gov.  Curtin  said  :  "  I  went  to  Philadelphia  for  the  pur- 
pose of  having  the  arrangement  made.  I  there  saw  Mr.  Creigh- 
ton,  who  was  the  freight  agent  of  the  Pennsylvania  Eailroad 
Company,  and  after  some  time  in  negotiating,  he  agreed  that  the 
freight  should  be  reduced  to  thirty  cents  per  ton  where  the 
amount  consumed  per  day  was  twenty  tons  or  more.  He  wrote 
me  a  letter,  in  which  it  was  settled  and  fixed  at  thirty  cents  per 
ton."  He  then  explained  the  loss  of  the  letter,  and  his  search  for 
it,  and  said :  "  But  of  the  contents  of  the  letter  I  am  perfectly 
clear  in  my  recollection  of  it,  and  it  was  one  of  the  inducements 
which  contributed  to  the  erection  of  the  nail  works  in  this  place. 
There  were  other  parties  in  this  place  engaged  in  other  industries 
which  would  have  had  a  right  to  the  reduction,  notably  Valen- 
tine's works  in  operation,  and  the  glass  works,  when  they  used 
the  quantity  indicated."  As  the  court  below  charged  directly 
against  any  effect  being  attached  to  the  subject-matter  of  this 
testimony,  the  defendant  is  entitled  to  have  it  regarded  as  proof 
of  an  established  fact ;  and,  this  being  so,  we  have  the  following 
differences  in  the  conditions  and  circumstances  attending  the  ship- 
ments to  the  plaintiffs  and  the  nail  works,  respectively :  (1)  The 
defendant,  when  it  began  carrying  coal  for  the  plaintiffs,  in  Sep- 
tember, 1889,  was  bound  by  the  terms  of  a  contract  made  with 
the  nail  works  eight  years  before,  and  during  all  the  intervening 
time  the  plaintiffs  were  not  even  in  existence  as  a  finn,  and  were 
doing  no  coal  business  whatever.  We  know  of  no  reason  why 
that  contract  was  not  binding  on  the  defendant,  especially  as  Gov. 
Curtin  testified,  without  contradiction,  that  all  the  other  indus- 
tries at  Belief  onte  were  entitled  to  the  benefit  of  it,  if  they  took  the 
requisite  quantity  of  twenty  tons  daily.  This  being  so,  the  defend- 
ant's liands  were  tied,  and  it  could  not  charge  the  nail  works  fifty 
cents  a  ton  if  it  had  desired  to  do  so.  This  constituted  a  most  mate- 
rial difference  in  the  conditions  and  circumstances  of  the  shipments. 
VOL.  IX. —  33 
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In  an  action  by  the  nail  works  to  recover  the  twenty  cents  a  ton 
higher  charge,  if  it  had  been  made,  to  equalize  it  with  the  rate 
charged  to  the  plaintiffs,  it  would  have  been  no  defense  to  say 
that  a  company  of  coal  dealers  had  lately  come  into  existence  who 
were  getting  coal  over  the  same  road  from  the  same  point,  and, 
therefore,  the  defendant  would  be  obliged  to  charge  fifty  cents 
per  ton  thereafter.  (2)  The  nail  works  were  bound  to  take 
twenty  tons  every  day,  while  the  plaintiffs  were  under  no  such 
obligation.  (3)  The  plaintiffs  were  dealers  in  coal  merely,  while 
the  nail  company  was  a  manufacturer  of  fabrics,  and  itself  con- 
sumed the  coal  it  received.  They  were,  therefore,  not  competitors 
in  the  same  business,  and  a  lower  rate  to  the  manufacturer  would 
not,  under  the  contract,  affect  the  business  of  the  plaintiffs  injuri- 
ously. It  is  true  there  was  proof  that  the  nail  company  did  sell 
some  coal  to  their  own  workmen,  but,  as  it  is  not  shown  that  the 
defendant  had  any  knowledge  of  this  fact,  they  cannot  be  held 
responsible  for  it.  (4)  The  business  of  the  plaintiffs  paid  but  one 
freight  to  the  defendant,  while  the  business  of  the  nail  com- 
pany paid  not  only  that  freight,  to  wit,  for  hauling  the  coal  to 
the  nail  works,  but  also,  in  addition  to  that,  another,  and  entirely 
independent,  freight,  to  the  defendant  on  all  the  products  manu- 
factured by  the  nail  company.  This  was  a  most  important  and 
vital  difference  in  the  conditions  and  circumstances  of  the  two  shijv 
ments.  The  authorities  are  very  clear  and  strong  that  where  an 
additional  freight  is  obtained  by  means  of  the  lower  charge,  the 
discrimination  is  justified,  both  at  common  law  and  under  the 
statutes.  The  importance  of  this  factor  in  the  discussion  is  at  once 
manifested  by  certain  testimony  given  by  the  plaintiffs,  through  one 
of  their  witnesses,  L.  E.  Munson,  who  was  the  superintendent  of  the 
Belief onte  Iron  and  Nail  Company.  On  examination  by  counsel  for 
the  plaintiff  he  was  asked :  "  Question.  "What  did  you  say  the  capac- 
ity of  the  nail  works  was  as  to  outgoing  freight  ?  Answer.  About 
thirty  tons  a  day  ;  thirty  or  forty  tons  a  day.  Q.  That  would  be 
three  hundred  kegs,  would  it  ?  A.  We  have  a  capacity  of  five 
himdred  kegs.  Q.  What  was  your  outgoing  freight  ?  A.  I  sup- 
pose part  of  the  time  we  made  a  hundred  thousand  kegs  a  year ; 
from  seventy-five  to  one  hundred  and  twenty-five  thousand  kegs  a 
year.  Q.  Would  that  mean  about  one  car  a  day  on  a  three- 
hundred   keg  basis?     A.    Yes,   sir.      Then  we   shipped    con- 
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siderable  muck  bar.  Q.  Were  you  shipping  muck  bar  at  the 
lime  you  were  shipping  naik  ?  A.  Sometimes ;  when  we  were 
making  nails  out  of  steel  rods.  Q.  Were  you  making  muck 
bar  at  the  time  you  were  making  nails?  A.  Yes,  sir.  Q. 
Were  you  making  bar  iron  and  shipping  it,  at  the  time  you 
were  making  nails  ?  A.  Yes,  sir."  As  the  foregoing  testimony 
was  given  by  the  plaintiffs,  and  was  not  at  all  contradicted 
by  the  defendant,  the  plaintiffs  are  bound  by  it,  and  it  must  be 
taken  as  establishing  the  fact  which  it  develops ;  and  the  fact  thus 
established  is  of  the  greatest  possible  consequence  in  the  case. 
It  entirely  destroys,  in  our  opinion,  the  fundamental  allegation 
of  the  plaintiffs  that  the  shipments  of  coal  to  the  plaintiffs  and 
the  nail  works  were  made  "upon  like  conditions  and  under" simi- 
lar circumstances,"  for  the  shipments  of  coal  to  the  plaintiffs 
yielded  but  one  freight  to  the  defendant,  while  the  shipments  to 
the  nail  works  yielded  not  only  the  same  incoming  freight  on  the 
coal  of  at  least  twenty  tons  a  day,  but  an  additional  outgoing 
freight  of  thirty  to  forty  tons  a  day  of  fabrics  manufactured  by 
the  nail  works.  In  view  of  this  testimony,  how  can  it  possibly 
be  said  that  the  conditions  of  the  two  shipments  are  alike  and 
their  circumstances  similar  ?  That  a  railroad  company  may  law- 
fully secure  to  itself  so  important  an  addition  to  its  business  by 
making  a  lower  charge  to  one  customer  than  to  others  is  fully 
established  by  the  authorities,  as  we  shall  presently  see.  (5)  The 
manufacture  and  sale  by  the  nail  works  of  nails  and  muck  bar 
were  outside  of,  and  entirely  harmless  to,  the  business  of  the 
plaintiffs,  and  hence  a  lower  price  for  the  coal  consumed  by  the 
nail  works  was  neither  an  undue  nor  an  unreasonable  discrimina- 
tion against  the  plaintiffs,  because  it  was  an  immaterial  circum- 
stance as  affecting  their  business.  This  is  self-evident.  The 
plaintiffs  did  not  deal  in  nails  or  muck  bar,  and  the  sale  of  those 
commodities  by  the  nail  company  necessarily  could  have  no  effect 
upon  the  plaintiffs'  business,  which  was  the  selling  of  coal  to  per- 
sons who  consumed  it.  (6)  As  to  all  persons  who  did  sell  coal  at 
Bellefonte,  they  were  charged  the  same  freights  precisely  as  were 
charged  to  the  plaintiffs.     This  is  the  undisputed  testimony. 

Let  us  now  see  what  is  'the  voice  of  the  authorities  upon  the 
subject  of  discriminations  in  freight  charges  by  carrying  com- 
panies.    The  subject  is  an  old  one.     Prior  to  any  statutes  in 
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England  or  in  this  country,  the  common  law  had  pronounced 
upon  the  rights  and  duties  of  carriers  and  freighters,  and  in  the 
enactment  of  statutes  little  more  has  been  done  than  to  embody 
in  them  the  well-known  principles  of  the  common  law.  It  hap- 
pens, somewhat  singularly,  that  the  very  question  we  are  now 
considering,  of  a  discrimination  in  the  rates  charged  to  coal  deal- 
ers and  to  manufacturers  who  use  coal  as  a  fuel,  does  not  appear 
to  have  arisen  ;  and  yet  it  is  very  certain  that  such  discrimination 
does  prevail,  and  has  prevailed  for  a  long  time,  on  all  lines  of  rail- 
way and  canal.  It  is  highly  probable  that  the  absence  of  litiga- 
tion upon  such  discrimination  is  due  to  the  general  sentiment  of 
its  fairness  and  justness.  Within  the  writer's  knowledge,  in  the 
section  of  the  state  in  which  he  lives,  a  much  greater  differ- 
ence between  the  rates  charged  to  dealers  and  those  charged  to 
manufacturers  by  the  coal-carrying  companies  has  always  existed, 
and  now  exists,  without  any  question  as  to  its  justness  or  its 
legality.  It  is  matter  of  public  history  that  along  the  valleys  of 
the  Lehigh  and  the  Schuylkill  there  are  great  numbers  of  blast 
furnaces,  rolling  mills,  rail  mills,  founderies,  machine  shops,  and 
numerous  other  manufacturing  establishments,  which  consume 
enormous  quantities  of  the  coal  output  of  the  state,  and,  at  the 
same  time,  in  every  village,  town  and  city  which  abound  in 
these  regions,  an  immensely  large  industry  in  the  buying  and 
selling  of  coal  for  domestic  consumption  is  also  prosecuted.  And 
what  is  true  of  the  eastern  end  of  the  state  is  without  doubt 
equally  true  throughout  the  interior  and  western  portions  of  the 
commonwealth,  where  similar  conditions  prevail.  Tet  from  no 
part  of  our  great  state  has  ever  yet  arisen  a  litigation  which  called 
in  question  the  legality  or  the  wisdom  or  the  strict  justice  of  a 
discrimination  favorable  to  the  manufacturing  industries  as  con- 
trasted with  the  coal-selling  industries.  This  fact  can  scarcely  be 
accounted  for,  except  upon  the  theory  that  such  discrimination, 
as  has  thus  far  transpired,  has  not  been  felt  to  be  undue  or 
unreasonable,  or  contrary  to  legal  warrant.  In  point  of  fact,  it  is 
perfectly  well  known  and  appreciated  that  the  output  of  freights 
from  the  great  manufacturing  centers  upon  our  lines  of  transpor- 
tation constitutes  one  of  the  chief  sources  of  the  revenues  which 
sustain  them  financially.  Tet  no  part  of  this  income  is  derived 
from  those  who  are  mere  buyers  and  sellers  of  coal.     When  the 
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freight  is  paid  upon  the  coal  they  buy,  the  revenue  to  be  derived 
from  that  coal  is  at  an  end.  Not  so,  however,  with  the  revenue 
from  the  coal  that  is  carried  to  the  manufacturers.  That  coal  is 
consumed  on  the  premises  in  the  creation  of  an  endless  variety  of 
products,  which  must  be  put  back  upon  the  transporting  lines, 
enhanced  in  bulk  and  weight  by  the  other  commodities  which 
enter  into  the  manufactured  product,  and  is  then  distributed  to 
the  various  markets  where  they  are  sold.  In  addition  to  this,  a 
manufacturing  plant  requires  other  conunodities  besides  coal  to 
conduct  its  operations,  whereas  a  coal  dealer  takes  nothing  but  his 
coal,  and  the  freight  derived  by  the  carrier  from  the  transportation 
of  these  commodities  forms  an  important  addition  to  its  traflSc, 
and  constitutes  a  condition  of  the  business  which  has  no  existence 
in  the  business  of  carrying  coal  to  those  who  are  coal  dealers  only. 
Thus,  a  blast  furnace  requires  great  quantities  of  iron  ore,  lime- 
stone, coke,  sand,  machinery,  lumber,  fire  bricks,  and  other 
materials,  for  the  maintenance  of  its  structures  and  the  conduct 
of  its  business,  none  of  which  was  necessary  to  a  mere  coal-selling 
business.  These  are  some  of  the  leading  considerations  which 
establish  a  radical  difference  in  the  conditions  and  the  circum- 
stances which  are  necessarily  incident  to  the  two  kinds  of  busi- 
ness we  are  considering.  Another  important  incident  which  dis- 
tinguishes them  is  that  the  establishment  of  manufacturing 
industries  and  the  conducting  of  their  business  necessitates  the 
employment  of  numbers  of  workmen  and  other  persons  whose 
services  are  needed,  and  these,  with  their  families,  create  settle- 
ments and  new  centers  of  population,  resulting  in  villages,  towns, 
boroughs  and  cities,  according  to  the  extent  and  variety  of  the 
industries  established,  and  all  these,  in  turn,  furnish  new  and 
additional  traffic  to  the  lines  of  transportation.  But  nothing  of 
this  kind  results  from  the  mere  business  of  coal  selling.  In  fact 
that  business  is  one  of  the  results  of  the  manufacturing  business, 
and  is  not  a  co-ordinate  with  it.  The  business  of  the  coal  dealer 
is  promoted  by  the  concentration  of  population  which  results  from 
the  establishment  of  manufacturing  industries,  and  these  two 
kinds  of  business  are  not  competitive  in  their  essential  charac- 
teristics, but  naturally  proceed  together,  side  by  side,  the  coal 
selling  increasing  as  the  manufacturing  increases  in  magnitude  and 
extent. 
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These  considerations  are  generic,  and  are  suggested  for  the  pur- 
pose of  illustrating  the  differences  between  the  fundamental  con- 
ditions and  circumstances  of  the  two  industries  we  are  consider- 
ing. Kecurring  now  to  the  authorities,  we  find  that  the  British 
statute  of  17  and  18  Victoria,  chapter  31  (1S54),  is  perhaps  the 
earliest  instance  of  direct  legislation  upon  this  subject.  That 
statute  prohibited  '^  undue  or  unreasonable  preference  or  advan- 
tage "  in  transportation  charges,  but  lacked  the  restricting  words 
"  from  the  same  place,  upon  like  conditions,  and  under  similar 
circumstances,"  which  appear  in  our  act  of  1883.  Yet  it  was  held 
in  the  cases  of  Ransome,  1  C.  B.  (N.  S.)  437,  and  Oxlade,  1  C. 

B.  (N.  S.)  454,  that  it  was  competent  for  a  railway  company  to 
enter  upon  a  special  agreement  for  the  carriage  of  goods  for  a 
particular  individual  or  company  at  a  lower  rate  in  respect  of 
large  quantities  of  goods  and  longer  distances  than  for  the  one 
who  sends  them  in  small  quantities  and  shorter  distances.  In 
Ransome's  case  it  was  said  by  Cresswell,  J.,  in  delivering  the 
opinion  of  the  court :  "  After  a  good  deal  of  consideration  we 
think  that  the  fair  interests  of  the  railway  ought  to  be  taken  into 
the  account."     In  the  case  of  Nicholson  v.  Railway  Co.,  94  E. 

C.  L.  R.  366,  the  same  doctrine  was  held,  and  it  was  also  held  that 
the  second  section  of  the  Railway  Traffic  Act  (17  &  18  Vict, 
chap.  31)  was  not  contravened  by  a  railway  company  carry- 
ing at  a  lower  rate,  in  consideration  of  a  guaranty  of  large 
quantities  and  full  trainloads  at  regular  periods,  provided 
the  real  object  of  the  company  be  to  obtain  thereby  a  greater 
remunerative  profit,  by  the  diminished  cost  of  carriage, 
altliough  the  effect  may  be  to  exclude  from  the  lower  rate 
those  persons  who  cannot  give  such  a  guaranty.  Crowder, 
J.,  said  in  the  opinion  :  "  When  the  statute  speaks  of  '  undue  and 
unreasonable  prefe_'ence  or  advantage,'  and  '  undue  or  unreason- 
able prejudice  or  disadvantage,'  it  uses  language  implying  that 
there  may  be  advantage  to  one  person  or  one  class  of  traffic  and 
prejudice  to  another,  which  would  not  be  within  the  act  q{  par- 
liament. The  preference  and  prejudice  must  be  'undue'  or 
*  unreasonable '  to  be  within  the  statute,  and  although,  in  the  case 
now  before  the  court,  it  is  quite  manifest  that  the  Raubon  Coal 
Company  have  many  and  important  advantages  in  carrying  their 
coal  on  the  Great  Western  railroad,  as  against  the  complainants 


Hoover  v.  Pennsylvania  R.  Co.  263 

and  other  coal  owners  in  the  forest  of  Dean,  still  the  question 
remains,  are  they  ^  undue '  or  '  unreasonable '  advantages  ?  This 
mainly  depends  upon  the  adequacy  of  the  consideration  given  in 
return  to  the  railway  company  for  the  advantages  afforded  to  the 
Kaubon  Coal  Company."  The  justice  then  proceeds  to  show  that 
it  was  to  the  advantage  and  profit  of  the  railway  company  to 
carry  coals  for  the  Eaubon  Company  at  a  lower  rate  than  for  the 
complainants,  and  concludes,  in  the  language  of  the  syllabus 
above  quoted,  that  this  was  no  violation  of  the  act.  All  of  the 
foregoing  cases  recognize  the  proposition  that  if  the  interest  of 
the  railway  company  was  subserved  by  charging  the  lower  rate  to 
the  one  company  than  to  the  other,  the  act  was  not  violated. 
That  conclusion  was  reached  in  a  case  where  the  complainant  was 
in  the  same  business  with  the  favored  company,  and  was  injuri- 
ously affected  by  the  discrimination,  but  the  court  held  that  this 
was  permissible  if  the  interests  of  the  railway  company  were 
thereby  subserved.  With  how  much  greater  force  can  it  be  said 
that  here,  where  there  is  no  competition  in  the  disposal  of  the 
coal  of  the  plaintiffs  and  the  products  of  the  nail  company,  and 
also  where  the  inducement  to  the  defendant  to  make  the  lower 
rate  for  the  nail  company  is  a  largely  increased  traffic  on  the 
defendant's  road,  neither  the  letter  nor  the  spirit  of  our  act  of 
1883  was  violated. 

The  doctrine  of  the  cases  above  cited  was  also  declared  in  the 
case  of  Baxendale  v.  Eailrbad  Co.,  94  E.  C.  L.  R.  353,  where  Cock- 
bum,  J.,  said :  "  If  an  arrangement  were  made  by  a  railway  com- 
pany whereby  persons  bringing  a  larger  amount  of  traffic  to  the 
railway  should  have  their  goods  carried  on  more  favorable  terms 
than  those  bringing  a  less  quantity,  a  court  might  uphold  such  an 
arrangement  as  an  ordinary  incident  of  commercial  economy,  pro- 
vided the  same  advantage  were  extended  to  all  persons  under  the 
like  circumstances."  This  latter  incident  would  of  course  be 
essential  where  all  of  the  favored  class  were  in  the  same  business. 
In  the  case  of  Messenger  v.  Railroad  Co.,  37  N.  J.  Law,  531,  cited 
for  the  appellee,  the  court  was  careful  to  say  that  "  it  must  not  be 
inferred  that  a  common  carrier,  in  adjusting  his  price,  cannot 
regard  the  particular  circumstances  of  the  particular  transportation. 
Many  considerations  may  properly  enter  into  the  agreement  for  car- 
riage or  the  establishment  of  rates,  such  as  the  quantity  carried^ 
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its  nature,  risks,  the  expense  of  carriage  at  different  periods  of 
time,  and  the  like;  but  he  has  no  right  to  give  an  exclusive 
advantage  or  preference  in  that  respect  to  some  over  others  for 
carriage  in  the  course  of  his  business."  In  that  case  there  was  a 
very  clear  preference  to  one  party  over  all  others  in  the  same 
business  by  the  railroad  company  giving  him  a  specific  drawback 
upon  freights  on  hogs  carried  from  the  same  points,  and,  of  course, 
as  this  was  direct  preference  over  all  others,  it  was  in  violation  of 
the  law.  But  that  decision  has  no  application  to  this  case.  In 
the  case  of  Interstate  Commerce  Commission  v.  Baltimore  &  O. 
E.  Co.,  145  U.  S.  263  ;  12  Sup.  Ct.  Rep.  844,  it  was  held  that  the 
issue  by  a  railway  company  engaged  in  interstate  commerce  of  a 
party-rate  ticket  for  the  transportation  of  ten  or  more  persons  at 
a  rate  less  than  that  charged  to  a  single  individual  for  a  like  trans- 
portation on  the  same  trip  did  not  make  an  unjust  or  unreason- 
able charge,  nor  an  unjust  discrimination,  nor  give  an  undue  or 
unreasonable  preference  or  advantage  to  the  purchasers  of  the 
party-rate  ticket,  within  the  meaning  of  the  several  provisions  of 
the  Interstate  Commerce  Act  of  1887.  There  was  much  discuj&- 
sion  of  the  general  subject  of  the  prohibition  of  the  general  stat- 
ute in  the  opinion  of  the  Supreme  Court  of  the  United  States  in 
this  case,  from  which  it  will  be  instructive  to  present  some  quota- 
tions. The  English  Traffic  Act  of  1854,  above  referred  to,  was 
fully  considered,  and  the  cases  of  Oxlade  and  Ransome,  and 
others  hereinbefore  cited,  were  recognized  and  followed.  Among 
other  things,  it  was  said  by  Mr.  Justice  Brown,  who  delivered  the 
opinion :  "  It  is  not  all  discriminations  or  preferences  that  fall 
within  the  inhibition  of  the  statute  ;  only  such  as  are  unjust  and 
unreasonable.  For  instance,  it  would  be  obviously  unjust  to 
charge  A.  a  greater  sum  than  B.  for  a  single  trip  from  Washing- 
ton to  Pittsburg ;  but  if  A.  agrees  not  only  to  go,  but  to  return 
by  the  same  route,  it  is  no  injustice  to  B.  to  permit  him  to  do  so 
for  a  reduced  fare,  since  the  services  are  not  alike,  nor  the  cir- 
cumstances and  conditions  substantially  similar,  as  required  by 
section  2,  to  make  an  unjust  discrimination.  Indeed,  the  possi- 
bility of  just  discrimination  and  reasonable  preferences  is  recog- 
nized by  these  sections  in  declaring  what  shall  be  deemed  unjust. 
*  *  *  In  order  to  constitute  an  unjust  discrimination,  under 
section  2,  the  carrier  must  charge  or  receive  directly  from  one 


HoovEB  V.  Pennsylvania  R.  Co.  265 

person  a  greater  or  less  compensation  than  from  another,  or  must 
accomplish  the  same  thing  indirectly,  by  a  special-rate  rebate, 
or  other  device ;  but  in  either  case  it  must  be  for  a  "  like  and 
contemporaneous  service,  in  the  transportation  of  a  like  kind  of 
traffic,  under  substantially  similar  circumstances  and  conditions." 
To  bring  the  present  case  within  the  words  of  this  section  we 
must  assume  that  the  transportation  of  ten  persons  on  a  single 
ticket  is  substantially  identical  with  the  transportation  of  one, 
and,  in  view  of  the  universally  accepted  fact  that  a  man  may  buy, 
contract  or  manufacture  on  a  large  scale  cheaper  proportionately 
than  upon  a  small  scale,  this  is  impossible.  In  this  connection 
we  quote  with  approval  from  the  opinion  of  Judge  Jackson  in 
the  court  below:  "To  come  within  the  inhibition  of  said 
sections  the  differences  must  be  made  under  like  conditions; 
that  is,  there  must  be  contemporaneous  service  in  the  trans- 
portation of  like  kinds  of  traflSc,  under  substantially  the 
£ame  circumstances  and  conditions.  *  *  *  In  short,  the 
substance  of  all  these  decisions  is  that  railway  companies 
are  only  bound  to  give  the  same  terms  to  all  persons  alike, 
under  the  same  conditions  and  circumstances,  and  that  any  fact 
which  produces  an  inequality  of  conditions  and  a  change  of  cir- 
cumstances justifies  an  inequality  of  charge.  *  *  *  But,  in 
so  far  as  relates  to  the  question  of  '  undue  preference,'  it  may  be 
presumed  that  congress,  in  adopting  the  language  of  the  English 
act,  had  in  mind  the  construction  given  to  these  words  by  the 
English  courts,  and  intended  to  incorporate  them  into  the  statute. 
McDonald  v.  Hovey,  110  U.  S.  619 ;  4  Sup.  Ct.  Rep.  142."  In 
the  case  of  Railroad  Co.  v.  Gage,  12  Gray,  393,  the  right  to  dis- 
criminate upon  the  basis  of  a  carriage  for  a  certain  time,  and  in 
certain  quantities,  was  declared.  The  claim  of  the  shipper  was 
for  an  equality  of  charges  for  shipments  of  ice  with  charges  for 
shipments  of  bricks,  because  they  were  of  the  same  class  of 
freight ;  but  the  claim  was  not  allowed.  The  court  said,  by  way 
of  illustration  of  the  principle  upon  which  there  might  be  a  law- 
ful discrimination  of  rates  upon  the  same  class  of  goods :  "  If,  for 
special  reasons,  in  isolated  cases,  the  carrier  sees  fit  to  stipulate 
for  the  carriage  of  goods  or  merchandise  of  any  class  for  indi- 
viduals for  a  certain  time,  or  in  certain  quantities,  for  less  com- 
voL.  IX. —  34 
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pensation  than  what  is  the  usual,  necessary  and  reasonable  rate, 
he  may  undoubtedly  do  so  without  entitling  all  other  persons  and 
parties  to  the  same  advantage  and  relief."  And  this  court  said 
in  the  case  of  Shipper  v.  Railroad  Co.,  47  Penn.  St.  388 :  "  We 
are  not  prepared  to  say  that  a  railroad  company  may  not  dis- 
criminate in  its  rate  of  tolls  in  favor  of  domestic  trade  over  for- 
eign, in  favor  of  home  products  over  those  which  are  extra-terri- 
torial ;  especially  when  the  railroad  lies  wholly  within  the  state. 
Ownership  may  not  be  a  reasonable  ground  for  a  distinction,  but 
weight,  bulk,  value,  place  of  production,  and  many  other  things, 
may  be." 

These  cases  are  cited  as  illustrations  of  various  reasons  and 
principles  upon  which  lawful  discriminations  may  be  made  even 
in  charges  for  the  carriage  of  the  same  goods  over  the  same 
roads  and  to  be  used  for  the  same  purposes.  But  in  the  present 
case,  where  not  only  a  particular  quantity  must  be  furnished  to 
the  railroad  every  day,  but  the  goods  at  the  point  of  delivery  are 
to  be  used  for  totally  different  purposes,  which  do  not  conflict  or 
compete  with  each  other,  the  reason  for  a  discrimination  has  an 
infinitely  greater  force.  In  Hutchinson  on  Carriers  (p.  353),  after 
a  protracted  review  of  all  the  cases  (and  they  are  very  numerous), 
the  writer  sums  up  the  result  thus :  "  Mere  inequality  in  charges 
does  not,  therefore,  of  itself  amount  to  an  unjust  discrimination. 
It  only  becomes  such  when  a  discrimination  is  made  in  the  rates 
charged  for  transportation  of  goods  of  the  same  class,  of  differ- 
ent shippers,  under  like  circumstances  and  conditions.  So  a  mere 
reduction  from  the  established  rate  is  not  necessarily  an  unjust 
discrimination,  but  it  becomes  such  when  it  is  either  intended,  or 
has  a  natural  tendency,  to  injure  another  shipper  in  his  business, 
and  destroy  his  trade  by  giving  to  the  favored  shipper  a  practical 
monopoly  of  the  business." 

We  come  now  to  consider  the  case  of  Borda  v.  Railroad  Co., 
141  Penn.  St.  484 ;  21  Atl.  Rep.  665.  It  was  an  action  of  case 
brought  against  the  Philadelphia  and  Reading  Railroad  Company 
by  the  plaintiffs,  who  were  shippers  of  coal,  to  recover  damages 
for  alleged  illegal  discriminations  in  the  freight  charged  to  the 
plaintiffs  on  shipments  of  coal  over  the  defendant's  road,  as 
against  lower  rates  charged  to  other  shippers  over  the  same  road. 
The  case  was  by  agreement  of  the  parties  referred  to  Mr.  Peter 
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McCall  as  referee,  who  made  a  most  exhaustive  and  elaborate 
report  denying  the  claim  of  the  plaintiffs,  and  his  report  was 
affirmed  by  this  court.  As  the  shipments  had  been  made  prior 
to  the  adoption  of  our  Constitution  of  1874,  a  preUminary  ques- 
tion arose,  whether  it  was  the  duty  of  the  defendant  to  carry 
without  discrimination.  The  referee  held  tliat  such  was  the  duty 
of  the  defendant,  saying :  "  1  regard  it,  then,  as  settled  law  in 
this  state  that  a  railroad  company,  a  common  carrier,  owes  a 
duty  of  equality  to  every  citizen,  and  I  adopt  the  position  taken 
by  Mr.  Bullitt  in  argument  that  railroad  companies  have  no  right 
to  make  any  undue  discrimination  or  preference  in  their  charges, 
and  a  charge  made  to  one  shipper  higher  than  another,  for  the  same 
service,  under  like  circumstances,  constitutes  undue  preference 
and  discrimination,  and,  by  consequence,  renders  the  charge 
unreasonable.  Such  is  the  general  rule,  and  it  is  vastly  import- 
ant to  the  general  public  that  there  be  no  undue  relaxation  of 
this  rule,  for,  exercising,  as  they  practically  do,  a  monopoly  of 
transportation  on  their  roads,  railway  managers  have  in  their 
hands  a  tremendous  power,  by  discrimination,  to  enrich  one  man 
and  ruin  another.  The  equality,  however,  which  is  thus  prescribed 
is  not  a  strict  and  literal  equality  under  all  circumstances,  however 
varying  and  different.  It  is  rather  an  equality  in  the  sense  of 
freedom  from  unreasonable  discrimination.  It  is  only  unjust, 
undue  or  unreasonable  discrimination  against  which  the  law  has 
set  its  canon.  Arbitrary  discrimination  is  illegal ;  is  discrimina- 
tion made  with  a  view  of  giving  advantage  to  one  person.  But 
the  truism  that  circumstances  alter  cases  applies  here,  and  under 
a  different  state  of  circumstances  a  discrimination  may  be  reason- 
able and  lawful,  which,  were  the  circumstances  the  same,  would 
be  undue  and  unreasonable.  In  order  to  render  lawful  an 
inequality  of  charge,  the  goods  must  be  carried  under  different 
circumstances,  and  the  question  whether  the  difference  is 
material  or  essential  arises  in  each  particular  case."  The  writer 
regards  the  foregoing  as  the  most  precise  and  the  most  felicitous 
expression  of  the  law  upon  the  general  subject  under  considera- 
tion that  he  has  met  with,  and,  therefore,  quotes  it  entire. 

The  claim  of  the  plaintiffs  was  to  recover  damages  to  the 
amount  of  upwards  of  $60,000  for  unjust  discrimination  in  favor 
of  Audenried  &  Co.,  rival  coal  shippers  to  the  plaintiffs,  by  the 
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payment  to  Audenried  &  Co.  of  rebates  on  coal  shipped  from 
Port  Richmond  to  points  beyond  New  Brunswick  at  the  rate  of 
one  dollar  and  sixty-five  cents  for  steamer  coal,  and  other  rates 
for  other  grades.  It  was  proved  that  these  rebates  were  paid 
under  agreements  between  Audenried  &  Co.  and  the  defendant, 
made  at  the  beginning  of  the  season,  and  to  continue  throughout 
the  season,  and  the  referee  was  of  opinion,  and  so  found,  that 
these  contracts  for  continuous  shipments  during  the  whole  season 
at  fixed  rates  constituted  such  a  difference  in  the  conditions  and 
circumstances  of  the  shipments  for  Audenried  &  Co.  and  the 
plaintiffs,  respectively,  as  to  justify  the  discrimination,  and  pre- 
vent it  from  being  illegal.  In  expressing  his  conclusions  the 
referee  says :  "  The  defendant's  case  denies  that  the  discrimina- 
tion was  willful,  and  made  with  any  such  design  as  imputed  by 
the  plaintiffs.  It  rests  upon  the  ground  that  the  payment  of  the 
drawbacks  to  Audenried  &  Co.  was  under  an  honest  and  bona 
fide  belief  that  they  were  entitled  to  them,  under  an  arrangement 
by  which,  in  consideration  of  their  having  made  contracts  early 
in  the  spring  for  delivery  of  coal  at  fixed  prices  throughout  the 
season,  they  were  allowed  the  drawbacks  in  question.  *  *  * 
On  the  whole,  I  am  of  opinion,  upon  the  best  consideration  I 
have  been  able  to  give  the  subject,  that  the  defendant  did  not 
pay  to  Audenried  &  Co.  the  drawbacks  complained  of  in  the  first 
and  addditional  count  of  the  declaration  willfully,  and  with  intent 
to  enable  them  to  increase  their  business  at  the  expense  of  the 
plaintiffs,  but  that  it  paid  the  same  in  good  faith,  under  the  belief 
that  Audenreid  &  Co.  had  made  contracts  in  the  spring  at  a  fixed 
price  for  the  delivery  of  the  coal.  *  *  *  I  am  of  opinion, 
therefore,  that  the  defendant  could  legally  have  allowed  the 
drawbacks  to  Audenried  &  Co.  which  it  did  allow,  if  that  firm 
had  had  contracts  made  in  the  early  part  of  the  season  for  deliv- 
ery of  coal  in  the  eastern  market  at  fixed  prices.  In  that  case, 
although  the  service  rendered,  to  wit,  the  transportation,  would 
have  been  the  same  as  that  rendered  to  the  plaintiffs,  yet  the  cir- 
cumstances were  different,  and  the  difference  of  circumstances 
would  have  justified  the  discrimination." 

While  this  court  did  not  review  the  testimony  taken  before  the 
referee,  because  it  was  not  before  us,  we  affinned  the  judgment 
in  favor  of  tlie  defendant  upon  the  report,  conceding  the  facts  to 
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be  as  found  by  the  referee.  It  will  be  perceived,  therefore,  that 
in  that  case  the  circumstance  that  the  coal  was  shipped  for  Auden- 
ried  &  Co.,  under  contracts  made  at  the  beginning  of  the  season, 
at  fixed  prices,  and  to  continue  throughout  the  season,  was  held  a 
sufficient  reply  to  a  charge  of  unjust  discrimination,  although  the 
commodity  shipped  was  the  same,  to  wit,  anthracite  coal,  and  the 
shipments  were  between  the  same  points,  to  wit,  from  Port  Rich- 
mond to  points  east  of  New  Brunswick,  and  the  plaintiils  were 
engaged  in  the  same  business  as  Audenried  &  Co.,  whereas  here 
the  plaintiffs  were  not  engaged  in  the  same  business  as  the  Belle- 
fonte  Nail  Company.  There  could  not  be  any  competition 
between  them  in  the  products  sold,  and  the  rate  at  which  coal  was 
carried  for  the  nail  company  was  a  matter  of  absolute  indiflEerence 
to  the  plaintiffs.  We  repeat  again  that  we  do  not  regard  the  sales 
of  coal  by  the  nail  company  to  its  own  employees  as  of  any 
moment  in  the  case,  (1)  because  there  is  no  proof  that  they  were 
made  with  the  knowledge  of  the  defendant,  but  there  is  positive 
and  imcontradicted  proof  that  they  were  made  without  such 
knowledge ;  (2)  because  the  defendant  is  not  responsible  for  such 
Bales  by  the  nail  company ;  (3)  because  the  coal  carried  by  the 
defendant  for  the  nail  company  was  not  carried  for  purposes  of 
sale  at  retail,  but  for  the  purpose  of  manufacturing  nails  and 
muck  bar ;  (4)  because  there  is  no  proof  that  the  plaintiffs  sus- 
tained any  damage  by  reason  of  the  sales  of  the  nail  company  to 
their  employees.  But  it  must  be  understood,  and  we  so  decide, 
"  that  a  manufacturing  company  has  no  right  to  engage  in  the 
business  of  selling  coal,  even  to  its  own  employees ;  and  if  it  does 
so,  and  the  transporting  company  is  notified  of  such  selling,  it 
must  thereupon  cease  to  carry  coal  to  the  manufacturing  company 
at  any  less  rate  than  it  charges  to  the  coal  dealers,  or  incur  the 
penalties  of  unjust  discrimination. 

The  ruling  of  the  court  below  would  require  that  coal  carried 
to  blast  furnaces,  rolling  mills,  rail  mills,  founderies,  and  all  other 
manufacturing  enterprises,  should  be  carried  for  the  same  price 
as  the  coal  carried  to  any  retail  dealer  in  the  same  locality,  though 
the  quantity  consumed  by  the  former  might  extend  to  many 
thousands  of  tons  each  year,  while  the  quantity  carried  for  the 
latter  might  be  a  few  hundred  tons  only,  and  although  the  manu- 
facturing companies  gave  back  to  the  carrier  many  thousands  of 
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tons  of  freight  each  year,  while  the  retail  dealer  gave  back  none, 
and  although  the  business  of  the  manufacturer  in  no  wise  com- 
petes with  the  business  of  the  dealer.  We  think  the  differences 
in  these  respects  between  these  two  kinds  of  business  are  such  as 
to  justify  a  discrimination  in  the  rates  of  freight  charged  to  each, 
and  the  conditions  of  the  two  are  not  alike,  and  their  circum- 
stances are  not  #  similar,  within  the  meaning  of  our  act  of  1883, 
and,  therefore,  there  can  be  no  recovery  in  this  case.  The  fact 
that  the  payment  of  the  rebates  was  not  known  to  the  plaintiffs 
is  of  no  possible  consequence,  both  because  they  had  no  right  to 
know  it,  under  our  present  ruling  that  the  circumstances  were 
not  similar,  and  the  conditions  not  alike,  and  also  because,  if  the 
discriminating  charge  was  lawful,  the  absence  of  notice  to  the 
plaintiffs  would  not  make  it  unlawful.  The  same  point  was  made 
and  ruled  in  the  Borda  case.  The  referee  said :  "  But  in  point 
of  law  I  do  not  think  that  the  duty  of  giving  notice  to  the  world 
of  every  special  rate  rests  upon  the  carrier  under  penalty  of 
being  guilty  of  unlawful  discrimination  by  liis  omission  to  give 
such  notice.     How  and  to  whom  is  such  notice  to  be  given  ? " 

It  remains  only  to  be  added  that  differences  of  freight  rates  on 
<;oal  to  manufacturers  and  to  mere  dealers  are,  and  have  been  for 
many  years,  in  universal  practice,  and  not  a  single  case  other  than 
this  has  as  yet  reached  the  courts  of  last  resort  in  England  or  in 
the  United  States,  questioning  the  entire  legality  and  propriety 
of  such  differences,  and  that  circumstance  is  ample  proof  that 
both  tlie  professional  and  the  lay  mind  liave  assented  to  the 
practice. 

Speaking  upon  a  similar  subject  —  the  difference  in  passenger 
rates  upon  ordinary  tickets  and  thousand-mile  tickets  or  go-and- 
return  tickets  —  the  Supreme  Court  of  the  United  States  in  the 
case  of  Interstate  Commerce  Commission  v.  Baltimore  &  O.  R. 
Co.,  145  U.  S.  263  ;  12  Sup.  Ct.  Rep.  844,  said  :  "  In  view  of  the 
fact,  however,  that  every  railway  company  issues  such  tickets ; 
tliat  there  is  no  reported  case,  state  or  federal,  wherein  their  ille- 
gality has  been  questioned ;  that  there  is  no  such  case  in  Eng- 
land, and  that  the  practice  is  universally  acquiesced  in  by  the 
jiublic,  it  would  seem  that  the  issuing  of  such  tickets  should  not 
be  held  an  unjust  discrimination  or  an  unreasonable  preference 
to  the  persons  traveling  upon  them." 
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On  the  question  of  damages,  the  court  below  charged  the  jury : 
"  If  the  nail  works  paid  twenty  cents  less  freight  per  ton  on  their 
coal,  they  had  that  much  of  an  advantage  over  others,  and  the  law 
would  seem,  in  the  mind  of  the  court,  to  fix  that  excess  as  the 
measure  of  the  plaintiffs'  damages."  We  think  this  was  serious 
error.  The  act  of  1883  contains  no  language  justifying  an  instruc- 
tion that  the  party  injured  can  recover  three  times  the  amount  of 
the  difference  in  the  rates  charged.  The  words  of  the  act  are : 
"  Any  violation  of  this  provision  shall  make  the  offending  com- 
pany or  common  carrier  liable  to  the  party  injured  for  damages 
treble  the  amount  of  injury  suffered."  The  "  amount  of  injury 
suffered"  is  the  measure  of  the  single  damages  to  be  allowed. 
But  it  does  not  at  all  follow  that  the  amount  of  injury  suffered 
is  the  difference  in  the  rates  charged.  It  might  be  or  it  might 
not  be,  but,  in  any  event,  it  must  be  a  subject  of  proof,  and  there 
was  no  proof  in  the  case  of  the  actual  damage  sustained.  How 
does  it  follow  that  because  the  defendant  company  paid  in  1889 
to  the  nail  company  a  rebate  of  some  $6,000  on  all  the  shipments 
that  had  been  made  from  1881,  and  a  few  sums  thereafter,  the 
plaintiffs  suffered  damages  to  any  extent  ?  In  point  of  fact  the 
nail  company  paid  the  full  freight  of  fifty  cents  a  ton  mdt  during 
all  these  years,  and  their  claim  for  rebates  was  not  adjusted  until 
1889.  How,  then,  does  it  appear  that  damage  was  suffered  by 
the  plaintiffs  in  consequence  of  the  payment  of  the  rebates  to 
the  nail  company  ?  It  does  not  appear  that  the  plaintiffs  sold 
their  coal  for  any  less  tlian  the  current  market  price  at  any  time 
except  when  they  and  the  other  dealers  were  engaged  in  a  war  of 
prices,  and  sold  it  far  below  actual  cost  in  a  struggle  to  capture 
the  market,  and  it  does  not  appear  but  that  the  plaintiffs  would 
have  sold  their  coal  at  twenty  cents  less  than  they  did  if  they 
had  received  the  rebate.  The  natural  inference  is  that  that  is 
precisely  what  they  would  have  done  in  the  contest  for  the 
market.  But  of  all  this  there  is  not  a  word  of  testimony,  and 
yet  it  is  only  actual  damage  that  they  can  recover.  The  proof 
for  the  defendant  was  that  they  never  cut  the  market  price  to 
their  men,  but  maintained  it  even  when  the  coal  dealers  of  the 
town  were  slaughtering  each  other's  trade  by  selling  below  cost. 
As  three  times  the  actual  damage  is  the  penalty  the  defendant 
would  have  to  pay  if  the  judgment  were  sustained,  they  have  a 
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rifirht  to  require  very  clear  and  definite  proof  as  to  what  the 
actual  damaeje  was.     When  blast  furnaces  and  great  iron  mills 
are  built,  they  are  not  placed  in  cities  or  towns,  but  in  the  open 
country,  where  land  is  abundant  and  cheap,  and  of  course  on  the 
line  of  a  railroad.     When  they  are  established  there  is  no  popu- 
lation at  the   place   of  erection.     The   railroad  companies  are 
very    willing    to    make    as    favorable    terms    as    possible    for 
freights  on  all  the   materials  that   are   brought   to   the   plants, 
and  on  all  the  products  that  are   carried   from   them,   because 
they  get  a    largely   increased    business    from   such   enterprises. 
When  the  works  are  erected,  houses  are  built  for  the  men  and 
officials  of  the  companies.     After  that  come  the  usual  accessories 
required  to  supply  the  wants  of  the  population,  to  wit,  merchants, 
tradesmen,   mechanics,   butchers,   bakers,   grocers,   and,    among 
others,  coal  dealers.     But  the  moment  the  last  of  these  arrive,  if 
the  principles  which  prevailed  in  the  court  below  in  this  case  are 
correct,   the   whole   freight  system   agreed   upon   between   the 
transporter  and  the  manufacturer  theretofore  must  be  changed 
and  advanced  to  the  freight  rates  charged  to  the  retail  dealers,  or 
else  all  the  rates  charged  to  such  dealers  must  be  lowered  to  con- 
form to  ihe  rates  charged  to  the  manufacturer.     If  this  is  not 
done  the  railroad  company  incurs  the  risk  of  being  visited  years 
afterwards  with  claims  for  treble  damages,  which  may  embrace 
any  period  of  six  years,  and,  as  all  the  dealers  have  the  same 
right  of  action  in  this  regard  that  any  of  them  has,  and  every 
town  or  city  along  the  line  has  some  or  many  retail  coal  dealers 
and  manufacturing  establishments  also  within  its  limits,  it  is  easy 
to  see  that  the  aggregate  of  such  claims  may  soon  absorb   the 
entire  property  and  assets  of  the  strongest  transporting  companies 
of  the  state.     We  do  not  find  anything  in  the  law  that  renders 
necessary  or  possible  any  such  results  as  these,  and  we  think  it 
wiser   and  better  to  administer  the  law  so  that  the  rights  and 
interests  of  all  may  be  conserved   within  rational  and  sensible 
limits. 

We  sustain  the  first,  second,  third  and  fifth  assignments  of 
error.  The  fourth  and  sixth  assignments  have  no  merit,  and  are 
not  sustained.     Judgment  reversed.* 

»  Reported  in  156  Penn.  St.  220;  27  Atl.  Rep.  282. 
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RAILROAD  COMPANIES  —  SOME  PHASES  OP  UNJUST  DISCRIMINA- 
TION AND  UNDUE  PREFERENCE  OR  PREJUDICE  UNDER  THE 
COMMON  LAW  AND  STATUTES. 

N.  B.  In  citing  the  decisions  of  the  interstate  commerce  commission  In  this 
note,  we  have  referred  to  both  the  Interstate  Commerce  Reports,  published  by 
the  Lawyers*  Co-operative  Publishing  Company,  of  Rochester,  N.  Y.,  and 
also  to  the  official  edition,  or  Interstate  Commerce  Commission  Reports,  the 
style  of  citation  being  respectively,  *'I.  C.  R."  and  "L  C.  C.  R" 

1.  Unjust  discxiniination  at  common  law. — We  have  treated  thi^  sub- 
ject at  length  in  the  note  to  Union  Pacific  R.  Co.  v.  Gk)odridge,  8  Am,  R.  R. 
&  Corp.  Rep.  684,  700,  arriving  at  the  result  tliat  all  unjust  discrimination  in 
charges,  facilities  or  accommodations  is  forbidden  by  the  common  law. 

2.  Federal  and  state  statutes. —  The  federal  act  to  regulate  commerce, 
commonly  known  as  the  "  Interstate  Commerce  Act,"  was  first  passed  in  1887, 
24  U.  S.  Stat.  379;  1 1.  C.  R.  1.  It  was  amended  in  1889  in  various  sections 
(25  U.  S.  Stat.  855;  3d  Ann.  Rep.  I.  C.  C.  409),  and  again  in  1891  (26  U.  S. 
Stat.  743;  5th  Ann.  Rep.  I.  C.  C.  349).  A  further  act  was  passed  in  regard 
to  testimony  in  1893.  27  U.  S.  Stat.  448.  The  portions  of  the  act  relating  to 
discrimination  remain  as  in  the  original  act  and  are  as  follows: 

*'  §  2.  That  if  any  common  carrier  subject  to  the  provisions  of  this  act  shall, 
directly  or  indirectly,  by  any  special  rate,  rebate,  drawback  or  other  device, 
charge,  demand,  collect  or  receive  from  any  person  or  persons  a  greater  or  less 
compensation  for  any  service  rendered,  or  to  be  rendered,  in  the  transporta- 
tion of  persons  or  property,  subject  to  the  provisions  of  this  act,  than  it 
charges,  demands,  collects  or  receives  from  any  other  person  or  persons  for 
doing  for  him  or  them  a  like  and  contemporaneous  service  in  the  transporta- 
tion of  a  like  kind  of  traffic  under  substantially  similar  circumstances  and 
conditions,  such  common  carrier  shall  be  deemed  guilty  of  unjust  discrimina- 
tion, which  is  hereby  prohibited  and  declared  to  be  unlawful. 

"  g  3.  That  it  shall  be  unlawful  for  any  common  carrier  subject  to  the  pro- 
visions of  this  act  to  make  or  give  any  undue  or  unreasonable  preference  or 
advantage  to  any  particular  person,  company,  firm,  corporation  or  locality,  or 
any  particular  description  of  traffic,  in  any  respect  whatsoever,  or  to  subject 
any  particular  person,  company,  firm,  corporation  or  locality,  or  any  particu- 
lar description  of  traffic,  to  any  undue  or  unreasonable  prejudice  or  disadvan- 
tage in  any  respect  whatsoever. 

"Every  common  carrier  subject  to  the  provisions  of  this  act  shall,  accord- 
ing to  their  respective  powera,  aflf ord  all  reasonable,  proper  and  equal  facilities 
for  the  interchange  of  traffic  between  their  respective  lines,  and  for  the  receiv- 
ing, forwarding  and  delivering  of  passengers  and  property  to  and  from  their 
several  lines  and  those  connecting  therewith,  and  shall  not  discriminate  in 
their  rates  and  charges  between  such  connecting  lines;  but  this  shall  not  be 
construed  as  requiring  any  such  common  carrier  to  give  the  use  of  its  tracks 
or  terminal  facilities  to  another  carrier  engaged  in  like  business. 

"§  4.  That  it  shall  be  unlawful  for  any  common  carrier  subject  to  the  pro- 
visions of  this  act  to  charge  or  receive  any  greater  compensation  for  the  trans- 
portation of  passengers  or  of  like  kind  of  property,  under  substantially  similar 
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circumstances  and  conditions,  for  a  shorter  than  for  a  longer  distance  over  the 
same  line,  in  the  same  direction,  the  shorter  being  included  within  the  longer 
distance;  but  this  shall  not  be  construed  as  authorizing  any  common  carrier 
within  the  terms  of  this  act  to  charge  and  receive  as  great  compensation  for  a 
shorter  as  for  a  longer  distance;  provided,  however,  that  upon  application  to 
the  commission  appointed  under  the  provisions  of  this  act  such  common  carrier 
may,  in  special  cases,  after  investigation  by  the  commission,  be  authorized  to 
charge  less  for  longer  than  for  shorter  distances,  for  the  transportation  of  pas- 
sengers or  property;  and  the  commission  may,  from  time  to  time,  prescribe 
the  extent  to  which  such  designated  common  carrier  may  be  relieved  from  the 
operation  of  this  section  of  this  act. 

'*  §  22.  That  nothing  in  this  act  shall  prevent  the  carriage,  storage  or 
handling  of  property  free  or  at  reduced  rates  for  the  United  States,  state  or 
municipal  governments,  or  for  charitable  purposes,  or  to  or  from  fairs  or  exposi- 
tions for  exhibition  thereat,  or  the  free  carriage  of  destitute  and  homeless  per- 
sons, charitable  societies  and  the  necessary  agents  employed  in  such  trans- 
portation, or  the  issuance  of  mileage,  excursion  or  commutation  passenger 
tickets;  nothing  in  this  act  shall  be  construed  to  prevent  any  common  carrier 
from  giving  reduced  rates  to  ministers  of  religion,  or  to  municipal  govern- 
ments for  the  transportation  of  indigent  persons,  or  to  the  inmates  of  the 
national  homes  or  state  homes  for  disabled  volunteer  soldiers,  and  of  soldiers 
and  sailors'  orphan  homes,  including  those  about  to  enter  and  those  returning 
home  after  discharge,  under  arrangements  with  the  managers  of  said  homes; 
nothing  in  this  act  shall  be  construed  to  prevent  railroads  from  giving  free 
carriage  to  their  own  officers  or  employees,  or  to  prevent  the  principal  officers 
of  any  railroad  company  or  companies  from  exchanging  passes  or  tickets  with 
other  railroad  companies  for  their  officers  or  employees;  and  nothing  in  this 
act  contained  shall  in  any  way  abridge  or  alter  the  remedies  now  existing  at 
common  law  or  by  statute,  but  the  provisions  of  this  act  are  in  addition  to 
such  remedies;  provided,  that  no  pending  litigation  shall  in  any  way  be  affected 
by  this  act." 

An  interesting  account  of  the  evils  which  led  to  the  passage  of  the  Inter- 
state Commerce  Act  will  be  found  in  the  first  annual  report  of  the  commission. 

The  provisions  of  the  statutes  of  the  various  states  on  the  subject  of  dis- 
crimination are  collected  and  digested  in  2  Stimson's  Am.  Stat.  Law.  §§  8837, 
8838,  pp.  460-468.  Constitutional  provisions  on  the  subject  will  be  found  in 
1  Stimson's  Am.  Stat.  Law,  g§  462-465.  An  extended  abstract  of  State  Con- 
stitutions and  statutes  will  also  be  found  in  Appendix  E,  4th  Ann.  Rep.  I.  C. 
C.  pp.  243-285. 

3.  English  statutes. — The  first  general  act  against  discrimination  by  rail- 
roads is  to  be  found  in  section  90  of  the  Railway  Clauses  Act  of  1845  (8  &  9 
Vict.  chap.  20),  entitled  **  An  act  for  consolidating  in  one  act  certain  provisions 
usually  inserted  in  acts  authorizing  the  making  of  railways."  The  section  is 
as  follows: 

''And  whereas  it  is  expedient  that  the  company  should  be  enabled  to  vary 
the  tolls  upon  the  railway  so  as  to  accommodate  them  to  the  circumstances  of 
the  traffic,  but  that  such  power  of  varying  should  not  be  used  for  the  purpose 
of  prejudicing  or  favoring  particular  parties;  or  for  the  purpose  of  oollusively 
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and  unfairly  creating  a  monopoly,  either  in  the  hands  of  the  company  or  of 
particular  parties:  It  shall  be  lawful,  therefore,  for  the  company,  subject  to 
the  provisions  and  limitations  herein  and  in  the  special  act  contained,  from 
time  to  time  to  alter  or  vary  the  tolls  by  the  special  act  authorized  to  be  taken, 
cither  upon  the  whole,  or  upon  any  particular  portions  of  the  railway,  as  they 
shall  think  fit;  provided  that  all  such  tolls  be  at  all  times  charged  equally  to 
all  persons,  and  after  the  same  rate,  whether  per  ton,  per  mile  or  otherwise,  in 
respect  of  all  passengers,  and  of  all  goods  or  carriages  of  the  same  description, 
and  conveyed  or  propelled  by  a  like  carriage  or  engine,  passing  only  over  the 
same  portion  of  the  line  of  railway  under  the  same  circumstances;  and  no 
reduction  or  advance  in  any  such  tolls  shall  be  made  either  directly  or  indi- 
rectly in  favor  of  or  against  any  particular  company  or  person  traveling  upon 
or  using  the  railway.'* 

In  1  Hodges*  Law  of  Railways,  page 466,  it  is  said:  *'  The  proviso  of  the  90th 
section  of  the  Railway  Clauses  Act  thought  generally  into  force  an  enactment 
■which  had  appeared  in  all  special  railway  acts  from  a  very  early  date." 

The  evolution  of  this  section  is  described  by  Blackburn,  J.,  in  Great  Western 
Railway  Co.  v.  Sutton,  L.  R.,  4  Eng.  &  I.  App.  226,  as  follows:  "At  first  the 
legislature  in  each  special  act  inserted  such  clauses  as  seemed,  to  the  particular 
committees,  reasonable  in  each  case.  Very  soon  these  came  to  be  usual  clauses 
which  the  then  chairman  of  committees  of  the  House  of  Lords  used  to  require 
to  be  inserted  in  all  railway  bills  with  more  or  less  modification.  They  were 
known  by  his  name,  as  '  Lord  Shaftesbury's  clauses.'  Finally,  in  1845,  the 
legislature  embodied  in  a  general  act  (8  &  9  Vict.  chap.  20)  those  clauses  which 
it  was  thought  expedient  should  generally  be  inserted  in  railway  acts."  Pp. 
237.238. 

One  or  two  examples  of  the  special  provisions  may  be  referred  to.  The  char- 
ter of  the  London  and  Southwestern  Railway  Company,  passed  in  1884,  gave 
the  company  power  to  raise  and  lower  the  tolls  to  be  charged  within  certain 
limits  prescribed  by  the  act,  with  a  proviso  '*  that  the  said  company  shall  not 
partially  raise  or  lower  the  rates,  tolls  or  sums  payable  under  this  act,  but  all 
such  rates,  tolls  and  sums  shall  be  so  fixed  as  that  the  same  shall  be  taken 
from  all  persons  alike,  under  the  same  or  similar  circumstances."  4  &  5  Wm. 
lY.  chap.  88,  §  154,  quoted  in  Baxendale  v.  London  &  S.  W.  R.  Co.,  L.  R.,  1 
Exch.  137,  138. 

By  a  special  act,  applicable  to  the  Birmingham  and  Derby  Junction  Railway 
Company,  passed  in  1839,  it  is  provided  that  the  charges  "authorized  to  be 
made  for  the  carriage  of  any  passengers,  goods  or  other  matters  or  things  to  be 
conveyed  by  the  company,  shall  be  at  all  times  charged  equally,  and  at  the  same 
rate  per  mile,  or  per  ton  per  mile,  in  respect  of  all  passengers,  and  of  all  goods  or 
carriages  of  a  like  description,  and  conveyed  or  propelled  by  a  like  carriage 
or  engine,  passing  on  the  same  portion  of  the  line  only,  and  under  the  same 
circumstances;  and  no  reduction  or  advance  in  any  charge  for  conveyance  by 
the  company,  or  for  the  use  of  any  locomotive  pow^er  to  be  supplied  by  them, 
shall  be  made,  either  directly  or  indirectly,  in  favor  of  or  against  any  par> 
ticular  company  or  person  traveling  upon  or  using  the  same  portion  of  the 
railway  only,  and  under  the  same  circumstances  as  aforesaid."  See  Attomey- 
Oeneial  v.  Birmingham  &  D.  J.  R.  Co.,  2  Eng.  R.  &  C.  Cas.  124. 
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Other  examples  will  be  found  as  follows:  Charter  of  London  &  B.  R.  Co., 
3  &  4  Will.  IV.  chap.  36,  §  181, 1833;  Charter  of  London  &  N.  W.  R.  Co.,  3  Will. 
IV,  chap.  36,  §§  177,  181,  1832,  quoted  in  Crouch  v.  London  &  N.  W.  R.  Co.,  » 
Carr.  &  Ker.  798;  Charter  of  Eastern  Counties  Ry.  Co.,  6  &  7  Will.  IV,  chap, 
106,  §  186, 1836,  quoted  in  Baxendale  v.  Eastern  Counties  R.  Co.,  4  C.  B.  (N.  S.) 
63,  66;  9  E.  C.  L.  R.  61, 65;  Charter  of  Grand  Junction  R.  Co.,  3  Vict.  chap.  49, 
§  26,  1839,  quoted  in  Pickf ord  v.  Grand  Junction  R  Co. ,  3  Eng.  R.  &  C.  Cas. 
193,  210,  211;  Charter  of  Great  Western  R.  Co.,  7  «&  8  Vict.  chap.  3,  §  50, 
1844,  quoted  in  Baxendale  v.  Great  Western  Ry.  Co.,  14  C.  B.  (N.  S.)  1, 2;  108 
E.  C.  L.  R,  2. 

The  next  general  act  aimed  at  discrimination  is  the  Railway  and  Canal  Traffic 
Act  of  1854  (17  &  18  Vict.  chap.  31),  section  2  of  which  is  as  follows: 

"  Every  railway  company,  canal  company,  and  railway  and  canal  company, 
shall,  according  to  their  respective  powers,  afford  all  reasonable  facilities  for 
the  receiving  and  forwarding  and  delivving  of  traffic  upon  and  from  the 
several  railways  and  canals  belonging  to,  or  worked  by,  such  companies 
respectively,  and  for  the  return  of-  carriages,  trucks,  boats  and  other  vehicles, 
and  no  such  company  shall  make  or  give  any  undue  or  unreasonable  preference 
or  advantage  to,  or  in  favor  of,  any  particular  person  or  company,  or  any  par- 
ticular description  of  traffic,  in  any  respect  whatsoever,  nor  shall  any  such 
company  subject  any  particular  person  or  company,  or  any  particular  descrip- 
tion of  traffic,  to  any  undue  or  unreasonable  prejudice  or  disadvantage  in  any 
respect  whatsoever;  and  every  railway  company  and  canal  company  and  rail- 
way and  canal  company  having  or  working  railways  or  canals  which  form 
part  of  a  continuous  line  of  railway  or  canal,  or  railway  and  canal,  communica- 
tion, or  which  have  the  terminus,  station  or  wharf  of  the  one  near  the 
terminus,  station  or  wharf  of  the  other,  shall  afford  all  due  and  reasonable 
facilities  for  receiving  and  forwarding  all  the  traffic  arriving  by  one  of  such 
railways  or  canals  by  the  other,  without  any  unreasonable  delay,  and  without 
any  such  preference  or  advantage,  or  prejudice  or  disadvantage,  as  aforesaid, 
and  so  that  no  obstruction  may  be  offered  to  the  public  desirous  of  using  such 
railways  or  canals,  or  railways  and  canals,  as  a  continuous  line  of  communica- 
tion, and  so  that  all  reasonable  accommodations  may,  by  means  of  the  railways 
and  canals  of  the  several  companies,  be  at  all  times  afforded  to  the  public  in 
that  behalf."  The  act  will  be  found  in  1  I.  C.  R.  844,  and  in  Appendix  A 
of  second  annual  report  of  the  commission. 

The  principal  acts  subsequently  passed  for  the  regulation  of  railways  are  the 
following:  Regulation  of  Railways  Act,  1868, 31  &  32  Vict.  chap.  119;  1  L  C. 
R  846;  Regulation  of  Railways  Act,  1871,  2  I.  C.  R.,  Appendix  I,  p.  8; 
Regulation  of  Railways  Act,  1873,  36  &  37  Vict.  chap.  48;  1  I.  C.  R.  846; 
Regulation  of  Railways  Act,  1888,  51  &  52  Vict.  chap.  25;  2  I.  C.  R.,  Appen- 
dix I,  p.  9.  An  abstract  of  all  these  acts  will  be  found  in  Appendix  A  of 
the  second  annual  report  of  the  commission. 

An  abstract  of  railroad  regulations  in  foreign  countries  will  be  found  in. 
Appendix  G  of  the  fourth  annual  report  of  the  commission. 

4.  These  statutes  are  declaratozy  of  the  common  law. —  These  statutes, 
so  far  as  they  prohibit  unjust  discrimination,  or  the  giving  of  any  undue  or 
unreasonable  preference  or  advantage,  are  generally  held,  in  this  country,  to 
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"be  declaratory  of  the  common  law.  Bayles  v.  Kansas  Pac.  R.  CJo.,13CoL 
181;  Kansas  Pac.  R.  Co.  v.  Bayles,  (Col.)  85  Pac.  Rep.  744;  Christie  v.  Mis- 
souri Pac.  R.  Co.,  ©4  Mo.  453;  McNees  v.  Missouri  Pac.  R.  Co.,  22  Mo.  App. 
224;  McDuflfee  v.  Railroad  Co.,  52  N.  H.  480;  Concord  &  P.  R.  Co.  v.  For- 
aaith,  59  N.  H.  122;  Messenger  v.  Pennsylvania  R.  Co.,  86  N.  J.  L.  407; 
At  water  v.  Delaware,  L.  &  W.  R.  Co.,  48  N.  J.  L.  55;  Atlantic  Express  Co. 
V.  Wilmington  &  W.  R.  Co.,  Ill  N.  C.  463;  16  S.  E.  Rep.  393;  Sandford  v. 
Railroad  Co.,  24  Penn.  St.  378;  Ragan  v.  Aiken,  9  Lea,  609;  Atchison  &  C. 
R.  Co.  V.  D.  &  N.  O.  R.  Co.,  110  U.  8.  667;  Riddle  v.  New  York,  L.  E.  &  W. 
R  Co.,  1 1.  C.  R.  787;  1  I.  C.  C.  R.  594;  1  Wood  Ry.  689,  note  3. 

6.  Discrimination  between  individuala  by  serving  some  and  refus- 
ing others. — It  has  been  the  settled  law  for  more  than  200  years  that  com- 
mon carriers  cannot  discriminate  between  different  members  of  the  public  by 
serving  some  and  refusing  to  serve  others,  where  there  is  no  just  reason  for 
the  refusal.  Wheeler  v.  Railroad  Co.,  81  Cal.  46,  55;  Tarbell  v.  Cent.  Pac. 
etc.,  R.  Co.,  34  Cal.  616;  Turner  v.  North  Beach,  etc.,  R.  Co.,  34  Cal.  594; 
Pleasants  v.  North  Beach,  etc.,  R.  Co.,  84  Cal.  586;  Indianapolis,  etc.,  R.  Co. 
V.  Renard,  46  Ind.  293;  Lake  Erie  &  W.  R.  Co.  v.  Acres,  108  Ind.  548;  Sayre 
y.  Louisville  Union  Brewing  Assn.,  1  Duvall,  146;  New  England  Express 
Co.  V.  Maine  Cent.  R.  Co.,  57  Maine,  188;  Day  v.  Owen,  5  Mich.  520;  Union 
Locomotive  Express  Co.  v.  Erie  Ry.  Co.,  87  N.  J.  L.  23;  Messenger  v.  Penn- 
sylvania R  Co..  86  N.  J.  L.  407;  Atwater  v.  Delaware,  L.  &  W.  R.  Co.,  48 
N.  J.  L.  55;  McDuflfee  v.  Railroad  Co.,  52  N.  H.  430;  Sandford  v.  Railroad 
Co.,  24  Penn.  St.  378;  2  Phila.  107;  West  Chester  &  Phila.  R.  Co.  v.  Miles,  65 
Penn.  St.  209;  Twells  v.  Pennsylvania  R.  Co.,  (Penn.  Sup.  Ct.)  3  Am.  Law 
Reg.  (N.  S.)  728;  Avinger  v.  South  Carolina  R.  Co.,  29  S.  C.  205;  Hannibal  R. 
Co.  v.  Swift,  12  Wall.  262;  Heck  v.  East  Tenn.,  etc.,  R.  Co.,  1 1.  C.  R.  775; 
1  L  C.  C.  R.  495;  Riddle  v.  New  York,  etc.,  R.  Co.,  1  I.  C.  R.  787;  1  L  C.  C. 
R.  594;  Jackson  v.  Rogers,  2  Shower,  327;  2  Wood  on  Railroads,  §  297;  Hutch. 
Carr.  §  297;  2  Am.  &  Eng.  Ency.  of  Law,  p.  793.  The  carrier  may  refuse  to 
receive  as  a  passenger  one  who  would  endanger  the  safety  or  welfare  of  other 
passengers,  or  one  who  is  unable,  by  reason  of  mental  or  physical  weakness,  to 
take  proper  care  of  himself.  This  would  apply  to  persons  affected  with  a  con- 
tagious disease  or  intoxicated,  and  to  pickpockets  and  gamblers  who  sought 
passage  only  for  the  purpose  of  plying  their  vocations  while  in  transit.  2 
Wood  R.  R.  §  297.  But  if  one  is  in  other  respects  a  fit  and  proper  person  to 
be  transported,  the  carrier  cannot  exclude  him  because  of  race,  color,  religious 
belief,  political  affiliations,  prejudice,  or  any  reason  purely  personal  to  the 
individual.  West  Chester  &  Phila.  R.  Co.  v.  Miles,  55  Penn.  St.  209,  and  the 
cases  above  cited.  So  the  carrier  may  refuse  goods  which  are  not  properly 
packed  or  which  are  not  offered  at  a  proper  time  or  place  or  for  some  similar 
reason.  But  otherwise  he  may  not  reject  the  goods  of  one  person,  while 
receiving  like  goods  from  others.     Hutch.  Carr.  §  296;  2  Wood  R.  R.  §  297. 

d.  DiBcrimination  in  the  order  of  forwarding  goods. — It  is  a  general 
rule  that  carriers  must  forward  goods  in  the  oi-der  in  which  they  are  received, 
and  this  is  conceded  by  all  the  authorities.  Hutch.  Carr.  §  327;  Great  West- 
em  R.  Co.  V.  Burns,  60  111.  284;  H.  &  T.  C.  R.  Co.  v.  Smith,  63  Tex.  322; 
State  ex  rel..  etc.,  v.  C,  N.  O.  &T.  P.  Co.,  2  Am.  R.  R.  &  Corp.  Rep.  106.   But 
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where  there  is  an  accumulation  of  goods,  and  some  must  be  delayed,  a  prefer- 
ence may  be  given  to  perishable  goods.  Tierney  v.  New  York  Central,  etc., 
R  Co.,  76  N.  Y.  305;  Marshall  v.  New  York  Central,  etc.,  R  Co.,  45  Barb. 
502;  8.  C,  48  N.  Y.  660;  Swetland  v.  Boston  &  A.  R.  Co.,  102  Mass.  276; 
Peet  V.  C.  &  N.  W.  R.  Co.,  20  Wis.  594.  In  the  latter  case  the  court  says: 
"  The  rule  there  is,  that  the  common  carrier  is  to  deliver  the  goods  in  a 
reasonable  time.  If  the  carrier  received  for  transportation  goods  perishable 
and  those  not  so  at  the  same  time,  and  there  was  a  rush  of  freight,  so  that  he 
could  not  transport  and  deliver  all  before  the  perishable  goods  would  perish, 
but  could  deliver  the  perishable  in  time  to  save  them,  if  the  delivery  of  the 
others  was  delayed,  can  there  be  any  doubt  what  his  duty  would  be  ?  Can 
there  be  any  doubt  that  a  preference  in  such  case  would  be  reasonable,  and  if 
reasonable,  that  the  perishable  goods,  if  they  did  not  have  the  preference, 
would  not  be  delivered  in  a  reasonable  time,  and  the  carrier  would  be  liable? 
If  not,  there  is  no  invariable  rule  that  freight  of  all  kinds  shall  be  transported 
and  delivered  in  the  order  in  which  it  is  received.  If  the  custom  of  giving 
such  preference  has  been  long  established  and  is  well  known,  the  parties  are 
supposed  silently  to  adopt  the  custom  as  part  of  the  contract,  unless  it  con- 
flicts with  its  express  terms.  Cooper  v.  Kane,  19  Wend.  386 ;  6  T.  R.  14 ; 
6  T.  R.  898.  We  doubt,  however,  whether  the  proof  showed  this  custom  had 
been  so  long  established  as  to  make  it  a  part  of  the  contract.  But  we  think 
the  practice  reasonable  and  not  in  violation  of  any  rule  of  law." 

So,  in  Michigan  Central  R.  Co.  v.  Burrows,  83  Mich.  6,  it  was  held  that 
preference  might  be  given  to  goods  for  the  relief  of  sufferers  by  the  great 
Chicago  fire,  and  any  similar  emergency  would  doubtless  justify  a  similar 
preference. 

7.  Discrimination  in  reciving  or  delivering  freight. —  Where  a  rail- 
road company  makes  a  rule,  closing  its  station  for  the  receipt  of  goods  at  a 
specified  hour,  but  receives  its  own  vans  and  those  of  its  agents  after  that 
hour,  it  is  an  undue  preference  of  itself  or  agents,  and  an  undue  prejudice  of 
those  engaged  in  collecting  and  forwarding  goods  or  otherwise  desiring  to 
deliver  goods  for  shipment  after  such  hour.  Garton  v.  Bristol  &  Exeter  R 
Co.,  6  C.  B.  (N.  8.)  639;  95  E.  C.  L.  R  639;  Garton  v.  Bristol  &  Exeter  R.  Co., 
1  B.  «&  S.  112;  101  E.  C.  L.  R.  112;  Baxendale  v.  London  &  S.  W.  R  Co.,  la 
C.  B.  (N.  8.)  758;  104  E.  C.  L.  R.  758;  Palmer  v.  London,  etc.,  Ry.  Co.,  L.  R, 
6  C.  P.  194;  Camblus  v.  Philadelphia  &  R.  R.  Co.,  9  Phila.  411.  But  see 
Palmer  V.  London  &  8.  W.  Ry.  Co.,  L.  R,  1  C.  P.  588.  Where  a  railroad 
company  allowed  a  certain  person  to  hold  himself  out  as  the  agent  of  the  com- 
pany for  receiving  parcels  for  transportation,  so  that  a  delivery  to  such  person 
was,  as  to  third  persons,  equivalent  to  a  delivery  to  the  company,  and  goods  so 
received  were  accepted  without  condition,  but  it  required  plaintiff  and  others  to 
subscribe  to  various  conditions,  limiting  its  liability,  it  was  held  that  there  was 
an  undue  preference  of  the  company's  agent,  and  the  discrimination  was 
enjoined.  Baxendale  v.  Bristol  &  Exeter  Ry.  Co.,  11  C.  B.  (N.  8.)  787;  103  E. 
C.  L.  R.  787. 

8o,  in  the  matter  of  the  delivery  of  goods,  it  is  held  that  the  carrier  is 
"bound  to  afford  equal  facilities  and  advantages  to  all,  whether  the  quantity 
of  goods  carried  be  large  or  small."    Cooper  v.  London  &  8.  W.  R  Co.,  4  C.  B. 
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(K.  S.)  738;  93  E.  G.  L.  R.  788.  In  this  case  the  defendant  unloaded  goods 
consigned  to  Pickford  &  Co.,  who  were  carriers  of  parcels,  into  their  vans  or 
wagons,  but  refused  to  do  this  for  others.  It  was  held  to  be  an  undue  prefer- 
ence, and  that  plaintiff,  who  was  also  a  carrier,  was  entitled  to  the  same  facili- 
ties afforded  Pickford  &  Co.  The  delivery  to  some  without  prepayment  of 
freight  and  the  refusal  to  so  deliver  to  plaintiff,  was  held  to  be  an  unjust  dis- 
crimination in  Phelps  v.  Texas  &  P.  R.  Co.,  4  I  C.  R.  368.  So,  where  a  rail- 
road company  refused  to  switch  cars  of  coal  to  the  plaintiff,  upon  his  paying 
or  tendering  the  freight  and  switching  charges,  unless  he  would  also  agree  in 
advance  to  pay  any  demurrage  charges  which  might  be  made  against  him, 
thus  requiring  him  to  agree  to  pay  such  charges,  irrespective  of  whether  they 
were  just  or  not,  it  was  held  to  be  an  unjust  discrimination  against  the  plain- 
tiff.    Macloon  v.  Chicago  &  N.  W.  R.  Co.,  3  I.  C.  R.  711;  5  I.  C.  C.  R.  84. 

The  refusal  to  deliver  parcels  to  the  plaintiffs,  who  were  carriers,  on  general 
orders  from  their  customers,  but  requiring  a  special  order  in  each  case,  which 
was  impracticable,  was  held  an  undue  prejudice  in  Parkinson  v.  Great 
Western  Ry.  Co.*  L.  R.,  6  C.  P.  554.  So,  when  the  company  disregarded  the 
address  or  direction  of  goods  in  care  of  the  plaintiffs,  or  per  the  plaintiffs,  and 
delivered  the  same  to  the  ultimate  consignors  through  its  own  agents,  whereby 
the  plaintiffs  were  deprived  of  the  profit  and  other  advantages  of  such 
delivery.  Hood  &  Co.  v.  London  &  S.  W.  R.  Co.,  7  R.  &  C.  Traffic  Cas. 
111. 

A  railroad  company  may  not  discriminate  between  different  grain  elevators 
of  the  same  place,  either  by  contracting  to  deliver  exclusively  to  certain 
favored  elevators,  or  by  charging  a  discriminating  tariff,  when  all  are  con- 
nected by  side  tracks  and  are  equally  accessible.  'Vincent  v.  Chicago  &  Alton 
R  Co.,  49  111.  33:  People  v.  Chicago  &  Alton  R.  Co.,  55  111.  Ill ;  Chicago  & 
K  W.  R.  Co.  V.  People,  56  111.  365 :  Chicago  &  Alton  R.  Co.  v.  People,  67 
m.  11,  19.  The  same  is  held  with  respect  to  different  stock  yards.  Keith  v. 
Kentucky  Central  R.  Co..  1 1.  C.  R.  601 :  1 1.  C.  C.  R.  189. 

Affording  free  cartage  to  or  from  its  stations  to  some  and  denying  it  to 
others  is  an  undue  preference.  Thompson  v.  London  &  N.  W.  R.  Co.,  2Nev. 
&Mac.  115;  Stone  v.  Detroit,  etc.,  R.  Co.,  3  I.  C.  R.  60;  3  I.  C.  C.  R.  613; 
Interstate  Com.  Com.  v.  Detroit,  etc.,  R.  Co.,  57  Fed.  Rep.  1005;  Evershed  v. 
London  &  N.  W.  R.  R.  Co.,  2  Q.  B.  D.  254;  S.  C,  L.  R.,  3  H.  L.  App. 
Cas.  1029.  A  railroad  company  having  its  terminal  at  East  St.  Louis 
charged  the  same  rate  on  flour,  whether  shipped  from  St.  Louis  or 
East  St.  Louis,  and  it  bore  the  expense  of  the  transfer  from  the 
former  to  the  latter  place.  This  was  held  to  be  an  unjust  discrimination 
in  favor  of  the  St.  Louis  shippers.  Hezel  Milling  Co.  v.  St.  Louis, 
etc.,  R.  Co.,  3  I.  C.  R.  701;  5  L  C.  C.  R.  557.  Where  some  shippers  have 
side  tracks  connecting  with  their  premises,  and  do  their  own  hauling  and 
unloading  of  cars,  and  the  company  is  thus  saved  the  expense  of  hauling, 
unloading  and  station  room,  it  may  make  a  fair  rebate  to  such  parties;  but  if 
such  rebate  is  more  than  the  expense  saved,  it  will  amount  to  an  undue  prefer- 
ence. Bell  V.  London  &  N.  W.  R.  Co.,  2  Nev.  &  Mac.  185.  In  Lees  v.  Lan- 
cashire &  T.  R.  Co.,  1  Nev.  &  Mac.  352,  it  appeared  that  the  defendant  had  a 
station  at  Oldham  road,  in  Manchester,  for  goods  of  all  kinds;  that  owing  to 
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the  increase  of  its  business  it  established  a  new  station  a  mile  distant  for  ooal 
and  minerals.  The  plaintiff  had  a  coal  yard  with  side  track  near  the  old  sta- 
tion. The  city  of  Manchester  had  gas  works  near  the  old  station  with  a  side 
track,  and  the  defendant  continued  to  deliver  coal  to  the  city  upon  its  side 
track  after  the  establishment  of  the  new  station,  but  refused  to  do  so  for  the 
plaintiff,  though  he  was  similarly  situated  and  had  the  same  facilities  for 
delivery.  It  appeared  that  the  city  received  about  two-thirds  of  the  coal 
shipped  to  Manchester;  that  it  did  not  sell  coal;  that  all  dealers  were  treated 
alike,  and  that  the  delivery  on  the  side  tracks  of  the  city  was  a  benefit  to  the 
public  of  the  city.    It  was  held  that  the  discrimination  was  not  unreasonable. 

See,  also,  Robertson  v.  Midland,  etc.,  R.  Co.,  2  Nev.  &  Mac.  409;  Thomas  v. 
North  Staffordshire  R.  Co.,  3  Nev.  &  Mac.  1;  Locke  v.  North  Eastern  Ry.  Co., 
8  Nev.  &  Mac.  44;  Hall  v.  London,  B.  &  S.  C.  Ry.  Co.,  L.  R.,  15  Q.  B.  D.  505; 
Watkinson  v.  Wrexham,  etc.,  R.Co.,  3  Nev.  &  Mac.  5. 

8.  Discrimination  between  hackmen,  draymen  and  others,  engaged  in 
carrying  goods  and  passengers  to  and  from  stations. — This  subject  has 
already  been  treated  in  the  note  to  McConnell  v.  Pedigo,  5  Am.  R.  R.  &  Corp. 
Rep.  711.  Since  then  no  decisions  have  appeared  except  that  of  New  York 
Central,  etc.,  R.  R.  Co.  v.  Flynn,  26  N.  Y.  S.  859.  The  facts  of  the  case  do 
not  fully  appear,  but  it  may  be  inferred  that  the  railroad  company  had  made 
some  arrangement  with  the  Consolidated  Transfer  Company,  by  which  the  latter 
was  given  the  exclusive  privilege  of  standing  hacks  and  of  soliciting  passen- 
gers upon  its  depot  grounds.  The  suit  was  to  enjoin  the  defendants  from  vio- 
lating this  exclusive  privilege.  The  injunction  was  granted  at  Special  Term 
and  the  order  affirmed  at  Gkjneral  Term.  A  statute  of  New  York  provided  as 
follows :  "  No  preference  for  the  transaction  of  the  business  of  a  common  car- 
rier upon  its  cars,  or  in  its  depots  or  buildings,  or  upon  its  grounds,  shall  be 
granted  by  any  railroad  corporation  to  any  one  of  two  or  more  persons,  asso- 
ciations or  corporations  competing  in  the  same  business,  or  in  the  business  of 
transporting  property  for  themselves  or  others."  Laws  1890.  chap.  565,  §  84. 
It  was  held  that  the  question  turned  entirely  upon  the  construction  of  this 
statute.  The  court  says :  "  It  is  clear  that  defendants  have  no  right  upon 
plaintiff's  premises  unless  such  a  right  is  conferred  by  the  above- quoted  statu- 
tory provision.  *  *  *  The  meaning  of  the  statutory  provision  under  con- 
sideration LB,  as  above  suggested,  not  entirely  clear:  but  we  think  it  should  be 
construed  to  mean  that  no  preference  for  the  transaction  of  the  business  of  a 
common  carrier  upon  its  cars,  or  in  its  depots  or  buildings,  or  upon  its  grounds, 
shall  be  given  by  railroad  corporations  to  any  one  of  two  or  more  persons  com- 
peting in  the  same  business,  or  in  the  business  of  transporting  property,  while 
having  contractual  relations  with  said  railroad  corporation  as  a  common  car- 
rier."   See.  also,-2  Wood  R.  R.  1177;  Hutch.  Carr.  §  523. 

An  ordinance  of  the  city  of  Colorado  Springs  provided  that  hotel  runners, 
stage  and  omnibus  drivers,  hackmcn  and  expressmen  plying  their  respective 
vocations  at  any  passenger  depot  of  any  railroad  in  such  city,  on  the  arrival 
and  departure  of  trains,  should  occupy  no  part  of  the  depot  grounds  or 
premises  except  that  portion  allotted  and  designated  to  thera  by  the  station 
agent  of  such  depot.  Held,  such  ordinance  is  not  to  be  construed  as  giving  a 
railroad  company  the  right  to  exclude  from  its  depot  grounds  or  premises  any 


HoovEB  V.  Pennsylvania  E.  Co.  281 

person  lawfully  engaged  in  serving  the  traveling  public,  either  with  or  with- 
out vehicles,  nor  to  confer  upon  such  company  the  power  to  grant  exclusive 
rights  and  privileges  to  persons  engaged  in  such  occupations;  but  such 
ordinance,  being  authorized  by  statute,  is  to  be  upheld  as  a  reasonable  regu-' 
lation  to  promote  the  convenience  of  the  traveling  public,  and  to  prevent  dis- 
order at  railway  stations.  City  of  Colorado  Springs  v.  Smith,  (Col.)  86  Pac. 
Rep.  540. 

0.  IHscrimiiiation  in  fetcilities  or  accomxnodations  aiforded  shippera 
or  passengers  at  stations.  —  Granting  side  tracks  to  some  and  refusing  the 
same  to  others,  under  similar  circumstances,  is  an  undue  preference.  Beeston 
Brewery  Co.  v.  Midland  Ry.  Co.,  5  Ry.  &  Canal  Traffic  Cas.  53;  Girardot  v. 
Midland  Ry.  Co..  5  Ry.  &  Canal  Traffic  Cas.  60.  Where  plaintiff  had  a  side 
track  to  his  coal  mine  from  the  defendant  road,  and  afterwards  connected  his 
mine  with  another  road,  it  was  held  not  to  justfy  the  defendant  in  discontinu- 
ing the  side  track,  and  it  was  ordered  to  restore  the  same.  Chicago,  etc.,  R. 
Co.  V.  Suffem,  129  HI.  274.  When  a  railroad  company  permits  one  grain 
dealer  to  erect  an  elevator  on  its  right  of  way,  it  must  grant  the  same  privilege 
to  all  others  who  desire,  in  good  faith,  to  do  so.  State  ex  rel.  v.  Missouri 
Pacific  R.  Co..  (Neb.)  3  Am.  R.  R.  &  Corp.  Rep.  82. 

'In  West  V.  London  &  N.  W.  Ry.  Co.,  L.  R.,  5  C.  P.  622,  it  appeared  that 
the  defendant  had  land  adjoining  its  station,  ancl  that  it  let  the  whole  of  it  to 
P.,  a  coal  merchant,  for  storing  coal.  P.  did  not  use  the  whole,  and  W.,  a 
coal  merchant  at  the  same  place,  applied  for  the  part  not  used  by  P.  or  for 
other  equal  facilities.  Being  refused,  he  applied  for  a  rule  to  compel  the 
defendant  to  afford  him  facilities  for  the  storage  of  coal  equal  to  those  afforded 
P.  Boville,  C.  J.,  and  Keating,  J.,  held  that  there  was  an  undue  preference 
of  P.  within  the  act  of  1854.  and  that  the  defendant  should  be  restrained  from 
granting  greater  facilities  to  P.  than  to  M.  On  the  other  hand,  M.  Smith  and 
Brett,  JJ..  held  that  the  act  only  applied  to  the  receiving,  forwarding  and 
delivery  of  traffic,  and  that  the  complaint  had  reference  to  the  storing  of  coal 
after  delivery,  which  was  not  within  the  act.  As  the  court  was  equally 
divided  the  rule  failed.  In  Audenried  v.  Philadelphia  &  Reading  R.  Co. ,  68 
Penn.  St.  870,  the  defendant  operated  a  railroad  from  the  coal  regions  to  the 
Delaware  river.  It  had  a  wharf  on  the  river  where  coal  was  dumped  to  await 
shipment  by  boat.  Space  was  allowed  to  different  shippers,  and  the  defend- 
ant carried,  dumped  and  stored  the  coal  and  charged  accordingly.  Plaintiff, 
who  had  been  accommodated  for  some  time,  was  denied  privileges  at  the 
wharf,  and  sued  to  obtain  such  privilege.  The  case  is  not  clear,  but  the  court 
seems  to  hold  that  the  wharf  did  not  stand  on  the  same  footing  as  the  railroad, 
and  that  the  defendant  could  not  be  compelled  to  give  equal  facilities  in  its 
use  and  enjoyment.  Lancashire  &  Yorkshire  Ry.  Co.  v.  Gillow,  L.  R.,  7 
Eng.  &  I.  App.  517,  tends  to  support  similar  views.  But  see  Oxlade  v. 
Northeastern  Ry.  Co.,  1  C.  B.  (N.  S.)  454;  87  E.  C.  L.  R.  454.  In  East  &  West 
India  Dock  Co.  v.  Shaw,  Saville  &  Albion  Co.,  L.  R,  89  Ch.  D.  524,  it 
appeared  that  the  dock  company  had  two  docks  twenty  miles  apart.  It  had  a 
railroad  connected  with  one  so  that  the  dock  formed  part  of  the  railroad  within 
the  acts  of  parliament.    It  was  held,  however,  that  this  did  not  bring  the 
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other  dock  within  the  act,  and  that  the  railroad  commissioners  had  no  juris- 
diction to  restrain  the  company  from  charging  preferential  rates  as  to  this 
dock.  In  speaking  of  West  v.  London,  etc.,  Ry.  Co.,  L.  R.,  5  C.  P.  622, 
above  referred  to,  it  is  said:  "What  did  it  matter  whether  it  was  the  storage 
of  coal  in  a  place  near  the  station  or  fifty  miles  off  on  some  superfluous  land 
which  the  company  might  somewhere  or  other  have  got,  and  which  they  were 
letting  for  the  purpose  of  storage.     The  principle  is  one  and  the  same." 

The  accommodations  afforded  passengers  at  stations  must  be  the  same  or 
equal  for  all.  Separate  waiting  rooms  may  be  provided  for  the  white  and 
colored  races,  but  they  should  be  equal  in  quality,  comfort  and  accommoda- 
tions. Smith  V.  Chamberlain,  (S.  C.)17  S.  E.  Rep.  871;  7  Am.  R.  R.  &  Corp. 
Rep.  898. 

See,  also,  on  the  subject  of  this  section  the  authorities  cited  in  sections  6  and 
7  of  this  note,  and  the  case  of  Foreman  v.  Great  Eastern  Ry.  Co.,  2  Nev.  & 
Mac.  202. 

10.  Discrimixiation  in  the  quality  of  the  service  rendered. —  It  \b 
manifest  that  there  might  be  unjust  discrimination  in  various  ways  in  the  quality 
or  character  of  the  service  rendered  for  a  specified  charge.  But  complaints  In  this 
direction  have  been  confined  mostly  or  wholly  to  the  treatment  of  colored 
passengers,  whereby  they  have  been  compelled  to  accept  inferior  accommoda- 
tions to  white  people  on  the  same  train,  though  paying  the  same  compensa- 
tion. This  has  been  repeatedly  held  to  be  an  unjust  discrimination.  Council 
V.  Western  «&  A.  R.  Co.,  1 1.  C.  R.  688  ;  4  I.  C.  C.  R.  389 ;  Heard  v.  Georgia  R. 
Co.,  1  I.  C.  R.  719  ;  1  I.  C.  C.  R.  428 ;  Heard  v.  Georgia  R.  Co..  2  I.  C.  R  508; 
8 1.  C.  C.  R.  Ill;  Louisville,  etc.,  R.  Co.  v.  Mississippi,  1  Am.  R.  R.  &  Corp.  Rep. 
724 ;  Ex  parte  Plessy,  7  Am.  R.  R.  &  Corp.  Rep.  883,  and  note.  It  is  legiti- 
mate to  provide  separate  cars  or  accommodations  for  the  two  races,  but  they 
must  be  equal.    Ibid. 

11.  Distinctions  based  upon  quantity  —  less  than  carloads,  carloads 
and  trainloads. —  The  practice  of  charging  a  less  rate  for  shipments  in  car- 
load lots  than  for  shipments  in  less  than  carloads  has  long  prevailed,  and  is 
very  general,  and  has  uniformly  been  approved.  Scofield  v.  Lake  Shore  & 
M.  S.  R.  Co.,  2  I.  C.  R.  67  ;  21  C.  C.  R.  90  ;  Thurber  v.  New  York  Central  & 
H.  R.  R.  Co.,  2  I.  C.  R.  742 ;  3  I.  C.  C.  R  478 ;  Harvard  Co.  v.  Pennsylvania 
Co.,  8 1.  C.  R.  257 ;  4 1.  C.  C.  R.  212  ;  Brownell  v.  Columbus,  etc.,  R  R.  Co.,  4L 
C.  R.  285 ;  5  I.  C.  C.  R.  688 ;  Schumacher  Milling  Co.  v.  Chicago,  R.  L 
&P.  R.  Co  ,  4 1.  C.  R.  873;  Railroad  Commissioners  v.  Symns  Grocer  Co.,  post. 
The  reasons  for  the  rule  are  thus  stated  by  the  interstate  commerce  com- 
mission in  the  case  first  cited:  *'The  cost  of  service  is  very  considerably 
less  in  case  of  shipments  in  carload  lots  than  in  less  than  carload  quantities. 
*  *  *  The  shipment  by  the  carioad  goes  direct  to  destination.  It  is  loaded 
by  the  shipper,  and  is  unloaded  by  the  consignee.  The  freight  in  it  does  not  stop 
at  the  way  stations  to  be  handled  in  parcels  to  different  consignees  along  the  line. 
Only  one  bill  of  lading  is  made.  It  requires  but  one  entry  upon  the  way  bill. 
The  time  occupied  in  transporting  it  to  destination  is  far  less  than  in  the  case 
of  a  shipment  in  less  than  carload  quantities.  There  is  but  one  collection  of 
charges  for  freight.  »  »  *  Where  the  shipment  is  in  less  than  carload 
quantities  a  separate  receipt  or  bill  of  lading  has  to  be  given  to  every  shipper 
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for  his  parcel.  A  separate  entry  of  every  item  has  to  be  made  on  the  way 
bill.  The  shipment  is  by  a  local  freight  train,  which  stops  at  every  station 
for  which  there  is  a  package  of  freight.  The  freight  has  to  be  taken  out  in 
parcels  and  delivered  at  each  of  these  stations.  The  freight  is  loaded  and 
unloaded  by  the  railroad  company.  There  are  as  many  collections  of  charges 
for  freight  as  there  are  different  parcels.  The  time  occupied  in  transporting 
it  is  usually  two  or  three  times  as  long  as  in  the  case  of  a  carload  shipment, 
according  to  distance.  It  occupies  a  whole  car,  and  for  the  vacant  spac«  in 
that  car  the  company  is  receiving  no  compensation."  The  propriety  of  giving 
less  rates  upon  carload  quantities  is  questioned  by  Commissioner  Enapp  in 
Brownell  v.  Columbus  &  C.  M.  R.  Co.,  4  I.  C.  R.  285,  292,  294 ;  51.  C.  C.  R. 
638.  He  says :  ''If  the  system  of  lower  rates  for  carload  quantities  had  not 
been  in  vogue  when  government  regulation  was  first  undertaken,  if  the  gen- 
eral practice  prior  to  that  time  had  been  to  charge  in  all  cases  by  the  hundred 
pounds,  I  apprehend  that  permission  to  establish  a  carload  rate,  on  the  ground 
that  the  railroads  could  afford  to  grant  it,  would  have  been  unhesitatingly 
denied." 

While  a  discrimination  in  favor  of  carload  shipments  is  sanctioned  by  the 
courts  and  justified  by  the  difference  in  the  cost  of  service,  it  is  not  an  unjust 
discrimination  against  the  larger  shipper  for  a  carrier  to  charge  one  uniform 
rate  per  100  pounds  for  all  shipments  regardless  of  quantity.  Brownell  v. 
Columbus  &  C.  M.  R.  Co.,  4 1.  C.  R.  285 ;  5  I.  C.  C.  R.  638.  In  this  case  the 
C(  m  ihiint  was  that  eggs  in  carload  lots  were  charged  the  same  rate  as  in  less 
quantities,  and  the  plaintiff  sought  an  order  compelling  the  defendant  to  make 
a  less  rate  for  carloads.  The  defendant  adopted  this  practice  as  to  other  com- 
modities. The  application  was  denied.  The  same  principle  is  affirmed  in 
Schumacher  Milling  Co.  v.  Chicago,  R.  L  &  P.  R.  Co..  4  I.  C.  R.  373,  where 
it  was  held  that  the  giving  of  carload  rates  upon  -filoglc  commodities  did  not 
necessitate  the  giving  of  such  rates  upon  mixed  cai;loads,  made  up  of  similar 
commodities,  such  as  grain  products. 

The  difference  between  the  rates  for  carloads  and  less  than  carloads  must 
be  no  more  than  is  reasonable.  As  the  distinction  is  based  wholly  upon  the 
difference  in  the  cost  of  service,  it  would  seem  clear  that  the  difference  in  rate 
should  in  no  case  exceed  such  difference  in  cost.  If  it  did  it  would  manifestly 
be  unreasonable  and,  therefore,  an  unjust  discrimination  in  favor  of  the  larger 
shipper.  Whether  the  difference  in  rates  may  equal  the  difference  in  cost  of 
service  is  a  different  question.  Such  cost  of  service  is  not  the  only  element  to 
be  considered  in  fixing  rates;  it  would  seem  to  follow  that  difference  in  the 
cost  of  service  is  not  the  only  element  to  be  considered  in  fixing  the  difference 
in  rates  for  carloads  and  less  than  carloads.  "A  reasonable  amount  of  differ 
encc  is  difficult  to  adjust,  but  it  should  not  be  prohibitory  upon  the  business 
nor  unjustly  disproportionate."  Thurber  v.  New  York  Central,  etc.,  R.  Co., 
2  I.  C.  R.  742,  755;  3  I.  C,  C.  R.  473.  In  this  case  a  difference  of  from  40 
to  100  per  cent  in  the  case  of  groceries  was  f  otmd  to  be  unreasonable  and  a 
reduction  was  ordered.  In  the  case  of  Scofleld  v.  Lake  Shore  &  M.  S.  R.  Co., 
2  I.  C,  R.  67;  2  I.  C.  C.  R.  90,  the  opinion  is  expressed  that  the  difference  in 
rates  between  carloads  and  less  than  carloads  is  generally  too  great.  In  tlint 
case  a  large  difference  was  justified  in  case  of  petroleum  oil,  for  the  reasons 
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that  but  few  goods  can  be  shipped  in  the  same  car  with  it  without  damage, 
and  that  cars  used  for  that  purpose  become  unfitted  for  the  carriage  of  gen- 
eral merchandise.  In  Duncan  v.  Atchison,  T.  &  S.  F.  R  Co.,  4 1.  C.  R.  385, 
a  difference  of  more  than  100  per  cent  was  deemed  unreasonable.  It  is  said 
in  the  opinion:  "  The  importance  of  maintaining  a  reasonable  relation  betweea 
carload  and  less  than  carload  rates  on  the  same  commodity  is  seen  from  the 
fact  that  any  material  difference  between  them  in  favor  of  the  larger  ship- 
ments must  result  in  altogether  debarring  small  dealers  from  participation  in 
the  trade." 

Where  a  rate  is  given  of  so  much  per  car,  regardless  of  the  quantity  loaded, 
it  is  manifest  that  an  unjust  discrimination  might  be  practiced  by  furnishing 
to  favored  shippers  cars  of  larger  capacity.  Ross  v.  Kansas  City,  St.  J.  &  C. 
B.  R.  Co.,  Ill  Mo.  18;  19  8.  W.  Rep.  541.  The  only  just  practice  is  to  pre- 
scribe a  minimum  weight  for  the  carload  and  to  charge  the  carload  rate  per 
100  pounds  upon  any  excess.  Leonard  v.  Chicago  &  Alton  R.  Co.,  2 1.  C.  R. 
699;  3  I.  C.  C.  R.  241;  Ross  v.  Kansas  City,  St.  J.  &  C.  B.  R.  Co.,  Ill  Mo. 
18;  19  S.  W.  Rep.  641. 

In  Thurber  v.  New  York  Central,  etc.,  R.  Co.,  2  I.  C.  R.  742;  3  I.  C.  C.  R. 
473,  it  was  held  that  where  a  carload  rate  was  given  on  a  commodity  or  class 
of  goods  shippers  were  entitled  to  the  carload  rate  whether  the  carload  con- 
sisted of  goods  shipped  by  one  consignor  to  one  consignee,  or  by  one  con- 
signor to  several  consignees,  or  by  several  consignors  to  several  consignees. 
"The  circumstance  of  many  consignors  to  many  consignees,"  says  the  com-, 
mission,  "  of  a  full  carload  to  the  same  destination,  is  too  unimportant  in  the 
item  of  cost  of  handling  to  demand  a  difference  in  the  rate.  Fractional  differ- 
ences exist  in  all  business,  as  they  do  under  all  laws  imposing  burdens,  and 
in  business  are  supposed  to  be  equalized  by  average  charges." 

The  hundredweight  and  the  carload  are  two  recognized  units  of  quantity 
and  computation  in  the  general  freight  business.  The  making  of  a  different 
rate  for  any  quantity  more  than  100  pounds  and  less  than  a  carload,  does  not 
seem  to  have  been  practiced  or  demanded.  The  next  distinctive  unit  after  the 
carload  would  seem  to  be  the  trainload.  The  statutes  of  Colorado,  however, 
authorize  the  railroad  commissioner  to  make  lower  rates  on  lots  of  more  than 
five  carloads  than  on  carloads.  4th  Ann.  Rep.  I.  C.  C.  245.  On  the  other 
hand,  the  statutes  of  Minnesota  expressly  require  that  one  carload  shall  be 
transported  at  as  low  a  rate  per  ton  as  more  than  one.  4th  Ann.  Rep.  I.  C.  C. 
252.  The  same  principle  which  justifies  a  discrimination  between  carload  and 
less  than  carload  lots,  w^ould  seem  to  justify  a  discrimination  between  carloads 
and  trainloads.  A  trainload,  forming  a  single  consignment,  can  undoubtedly 
be  handled  at  a  less  cost  per  car  or  per  ton  than  a  trainload  made  up  of  cars 
collected  from  different  shippers  at  the  same  or  different  towns,  and  consigned 
to  different  consignees.  Accordingly,  it  has  been  held  in  England  that  a  lower 
price  per  ton  for  coal  in  trainloads  than  in  carloads  was  justified  by  the  differ- 
ence in  cost,  and  was  not  an  undue  preference.  Oxlade  v.  North  Eastern  Ry, 
Co.,  1  C.  B.  (N.  S.)  454;  87  E.  C.  L.  R.  454;  Ransome  v.  Eastern  Counties  Ry. 
Co.,  1  C.  B.  (N.  S.)  487;  87  E.  C.  L.  R.  437;  Ransome  v.  Eastern  Counties  Ry. 
Co.,  4  C.  B.  (N.  S.)  135;  93  E.  C.  L.  R  135;  Ransome  v.  ilastern  Counties  Ry. 
Co.,  8  C.  B.  (N.  8.)  708;  98  E.  C.  L,  R.  708. 
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The  question  does  not  appear  to  have  been  passed  upon  in  this  country. 
Commissioner  Knapp,  in  his  opinion  in  Brownell  v.  Ck>lumbus  &  C.  M.  R  Co., 
4 1.  C.  R.  285,  298;  5  I.  C.  C.  R.  638,  says :  "Much the  same  argument  which 
justifies  a  reduced  rate  to  carload  shippers  would  justify  a  still  lower  rate 
when  shipments  are  made,  as  frequently  happens,  by  the  trainload.  But  no 
reduction  from  carload  rates  in  favor  of  trainload  shipments  would  be  sanc- 
tioned by  the  commission  or  permitted  by  the  law-making  authority.  Such  a 
concession  would  concentrate  the  commerce  of  the  country  in  the  hands  of  a  few 
great  capitalists,  and  would  be  an  obvious  and  intolerable  encroachment  upon 
the  rights  of  a  vast  majority  of  shippers."  These  views  are  to  some  extent 
supported  by  the  reasoning  in  Thurber  v.  New  York  Central,  etc.,  R.  Co.,  3 
I.  C.  R.  732;  3  I.  C.  C.  R.  473,  and  Schumacher  Milling  Co.  v.  Chicago,  R.  I. 
&  P.  R.  Co.,  4  I.  C.  R.  873.  These  cases  tend  to  support  the  view  that  a  car- 
load rate  upon  any  commodity  would  be  unjust,  unless  the  course  of  business 
was  such  that  the  rate  would  be  available  generally  to  the  producers  or  ship- 
pers of  that  commodity. 

12.  Discriminations  in  aid  of  industrial  enterprises  or  based  upon 
the  uses  and  purposes  for  which  the  goods  are  intended  or  ui>on  the 
ultimate  destination  of  the  traffic. —  The  principal  case  holds  that  a  rail- 
road company  may  lawfully  discriminate  in  its  rates  for  carrying  coal  in  favor 
of  a  manufacturer  as  against  a  dealer  in  coal  at  the  same  place,  although  the 
service  performed  for  each  is  precisely  the  same.  Although  this  is  a  practice 
which  has  been  more  or  less  indulged  in  by  railroad  companies,  its  legality  does 
not  seem  to  have  been  elsewhere  passed  upon.  The  correctness  of  the  principal 
case  has  been  doubted  by  a  writer  in  28  American  Law  Review,  189.  The 
practice  has  been  condemned  by  the  interstate  commerce  commission  though 
not  judicially  passed  upon.  Hurlbut  v.  Lake  Shore  &  M.  S.  R.  Co.,  2  I.  C. 
R  81 ;  2  L  C.  C.  R.  122 ;  In  re  Louisville  &  N.  R.  Co.,  4  I.  C.  R.  157  ;  In  re 
Iowa  Barb  Wire  Co.,  1 1.  C.  R.  605 ;  1 1.  C.  C.  R.  17.  In  the  latter  case  it  is 
said:  ** Concerning  the  practice  formerly  prevailing  at  Nashville,  where  the 
railroad  company  exercised  the  exclusive  power  of  determining  upon  the  per- 
sons to  whom  the  so-called  '  manufacturers'  rate '  should  be  given,  it  need  only 
now  be  said  that  it  seems  to  have  been  a  clear  violation  of  the  act,  and  would 
have  been  forbidden  by  the  commission,  had  not  the  carrier  abandoned  it." 
The  practice  is  one  which  cannot  be  justified  upon  principle.  It  is  opposed 
to  the  rule  of  equity  which  is  imposed  by  the  common  law  and  by  statute, 
and  which  puts  all  persons  and  corporations  upon  the  same  footing.  The  fact 
that  coal  is  to  be  used  for  manufacturing  purposes  is  not  a  circumstance  that 
in  any  way  affects  the  cost  of  transportation.  Nor  is  there  any  sound 
reason  why  the  manufacturer  should  be  favored  any  more  than  the  merchant, 
the  hotel  keeper  or  the  farmer.  Moreover,  the  rule  allowing  such  discrimina- 
tions is  one  which  has  no  definite  limitations,  and  it  places  in  the  hands  of  a 
milroad  the  dangerous  and  arbitrary  power  of  determining  whether  any  such 
favors  shall  be  granted,  -and,  if  at  all,  then  of  selecting  the  places  and  the 
enterprises  to  be  favored.  It  is  also  opposed  to  the  principle  of  the  cases  now 
to  be  noticed,  touching  discriminations  based  upon  the  ultimate  destination  of 
traffic.  This  matter  of  determining  whether  particular  enterprises  should  be 
favored  and  to  what  extent,  is  one  appropriate  for  legislative  regulation,  and 
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it  has  been  provided  for  in  some  states.    See  Louisville,  etc.,  R.  R  Co.  v. 
Fulgham,  91  Ala.  555 ;  8  South.  Rep.  803. 

In  Twells  v.  Pennsylvania  R.  Co.  (Penn.  Sup.  Ct.  1864),  3  Am.  Law 
Reg.  (N.  8.)  728,  it  appeared  that  the  defendant  charged  six  cents  more  per 
100  pounds  upon  oil  from  Pittsburgh  to  Philadelphia  when  the  oil  was  des- 
tined for  New  York  than  when  it  was  destined  for  Philadelphia  only.  At 
this  time  the  dcfcudant's  road  did  not  extend  beyond  Philadelphia,  but  it 
made  through  contracts  to  New  York,  and  the  object  of  this  discrimination 
was  to  control  the  shipment  beyond  Philadelphia.  The  court  held  that  "  when 
the  service  is  the  same  the  compensation  must  be  the  same  also,"  and  pro- 
nounced the  discrimination  unjust  and  illegal  and  enjoined  its  continuance. 
"We  quote  from  the  opinion  as  follows:  **  Now,  it  is  clear  that  if  they  receive 
oil  at  Pittsburgh  to  be  carried  to  Philadelphia,  it  can  make  no  difference  to 
them,  either  in  the  risk  or  cost  of  transportation,  whether  Philadelphia  is  the 
point  of  ultimate  destination  of  the  oil,  or  whether  the  consignee  intends  that 
it  shall  afterwards  be  started  anew  on  another  line  and  forwarded  from  Phila- 
delphia to  New  York.  The  point  of  final  destination  of  the  freight  is  a  mat- 
ter in  which  they  have  no  interest  as  carriers  over  their  own  road.  *  *  * 
They  cannot  say  to  a  shipper  at  Pittsburgh  of  any  domestic  products,  *  You 
have  freight  destined  to  New  York.  You  must  send  it  over  our  road  to  Phila- 
delphia. If,  when  it  arrives  there,  you  will  forward  it  by  A.  to  New  York 
we  will  carry  it  over  our  lines  at  certain  rates.  If  you  send  it  by  any  other 
than  A.  our  charges  will  be  higher.'  This  is  a  discrimination  that  cannot  be 
allowed.  Conceding  it  would  put  in  the  power  of  defendant  a  monopoly  of 
the  carriage  of  all  articles  which  pass  over  their  road  from  either  terminus  to 
every  place  of  final  delivery.  The  oppressive  effects  of  such  a  rule  are  the  same 
whether  its  motive  be  to  benefit  third  parties  or  the  railroad  company  itself." 

The  doctrine  of  this  case  has  been  repeatedly  affirmed  in  England.  Denaby 
Main  Colliery  Co.  v.  Manchester,  S.  &  L.  Ry.  Co.,  11  App.  Cas.  (H.  L.)  97, 
1885;  S.  C.  in  Court  of  Appeals,  L.  R.,  14  Q.  B.  D.  209,  1884;  8.  C.  L.  R,  18 
Q.  B.  D.  674,  1884;  Toomer  v.  London,  C.  &  D.  Ry.  Co.,  3  Nev.  &  Mac.  79, 
1877;  Ayr  Harbor  Trustees  v.  Glasgow  &  S.  W.  Ry.  Co.,  4  Eng.  Ry.  &  Canal 
Traffic  Cas.  81,  1881;  Ayr  Harbor  Trustees  v.  Glasgow  &  S.  W.  Ry.  Co.,  4 
Eng.  Ry.  &  Canal  Traffic  Cas.  90,  1881;  Swinden  v.  Great  Western  Ry.  Co., 
4  Eng.  Ry.  &  Canal  Traffic  Cas.  349,  1884. 

In  the  first  of  these  cases  the  traffic  in  coal  from  a  certain  group  of  mines 
near  Doncaster  to  the  seaport  of  Grimsby  was  in  question.  It  appeared  that 
the  Hamburg- American  line  of  steamers  had  been  using  Welch  coal  in  their 
trade  to  the  West  Indies.  They  were  willing  to  use  Grimsby  coal  provided 
they  could  get  certain  reduced  prices.  To  enable  the  Grimsby  dealers  to  make 
these  prices  and  thus  introduce  the  coal  to  the  West  India  trade,  the  railroad 
company  allowed  a  rebate  upon  all  coal  thus  disposed  of.  It  also  appeared 
that  there  had  been  little  trade  in  Grimsby  coal  to  ports  south  of  Harwich,  and 
a  certain  dealer  there  undertook  to  develop  this  traffic,  and  he  was  allowed  a 
rebate  of  6  d.  per  ton  upon  all  coal  shipped  to  such  ports.  Both  these  dis- 
criminations were  held  to  be  illegal. 

The  same  views  have  been  held  by  the  interstate  commerce  commission. 
Logan  V.  Chicago  &  N.  W.  R.  Co.,  2  L  C.  R.  431;  2  L  C.  C.  R.  604;  New 
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York  Produce  Exchange  v.  New  York  Central,  etc.,  R.  Ck).,  2 1.  C.  R.  553;  8 

I.  C.  C.  R.  187.  But  see  Boston  Chamber  of  Commerce  v.  Lake  Shore,  etc., 
R.  Co..  1 1.  C.  R.  754;  1 1.  C.  C.  R.  436. 

Analogous  to  these  cases  are  those  which  hold  that  no  discrimination  can  be 
made  in  favor  of  passengers  on  account  of  the  purpose  with  which  they  travel. 
Thus  it  has  been  held  that  reduced  rates  to  settlers  or  commercial  travelers 
are  an  imjust  discrimination.     Smith  v.  Missouri  Pac.  R.  Co.,  1  I.  C.  R.  611; 

I I.  C.  C.  R.  208;  Lawson  v.  Chicago  &  G.  T.  R  Co.,  1 1.  C.  R.  369;  1 1.  C.  C. 
R.  147;  Associated  Wholesale  Grocers  v.  Missouri  Pac.  R.  Co.,  1 1.  C.  R.  803; 
1 1.  C.  C.  R.  156;  Elvey  v.  Illinois  Cent.  R.  Co.,  2  I.  C.  R.  804;  3  I.  C.  C. 
R  652. 

13.  Discriminations  based  upon  the  orig*in  of  the  traffic,  or  made  in 
fBLYor  of  traffic  which  would  otherwise  seek  a  different  route.— In 
Ragan  v.  Aiken,  9  Lea,  609,  the  defendant  had  become  proprietor  of  a  rail- 
road fifteen  miles  in  length,  and  was  operating  it  under  its  charter.  Plaintiff 
was  a  merchant  in  Rogersville,  one  terminus  of  the  road,  and  paid  from  twenty 
to  twenty -five  cents  per  100  pounds  for  the  transportation  of  merchandise  over 
the  road.  At  the  same  time  the  defendant  carried  like  goods  for  other  me^ 
chants  doing  business  at  a  distance  from  Rogersville,  and  not  in  competition 
with  merchants  of  the  latter  place,  for  fifteen  cents  per  100.  This  rate  was 
necessary  in  order  to  secure  the  business,  which  would  otherwise  have  taken 
other  channels  The  plaintiff  complained  of  this  discrimination  and  sought 
to  recover  back  the  excess  he  had  paid  over  fifteen  cents  per  100.  The  court 
held  that,  as  the  discrimination  was  necessary  in  order  to  get  the  business,  and 
as  the  merchants  favored  were  not  in  competition  with  the  plaintiff,  it  was 
reasonable  and  lawful.  The  court  says:  "  If  the  charge  upon  the  goods  of 
the  party  complaining  is  reasonable,  and  such  as  the  company  would  be 
required  to  adhere  to  as  to  all  persons  in  like  condition,  it  may,  nevertheless, 
lower  the  charge  of  another  person  if  it  be  to  the  advantage  of  the  company, 
not  inconsistent  with  the  public  interest  and  based  on  a  sufficient  reason.  It 
is  obvious  that  the  intention  of  the  defendant,  in  this  instance,  was  not  to  dis- 
criminate against  the  complainants  in  favor  of  any  person  of  the  same  place 
and  in  the  same  condition.  His  object  was  to  get  business  for  his  road  from 
persons  at  a  distance  from  its  terminus,  which  otherwise  would  reach  their 
destination  by  a  different  route.  Under  these  Circumstances  we  cannot  see 
that  the  contracts  complained  of  are  against  public  policy,  or  that  the  com- 
plainants have  been  damaged  if  the  charges  on  their  goods  were  reasonable.'' 

A  very  similar  case  to  the  foregoing  is  that  of  Ex  parte  Benson  &  Co.,  18  S. 
C.  88, 1882.  Benson  &  Co.  were  cotton  buyers  at  Hartwell,  Oa.  The  naturaj 
and  usual  outlet  for  such  cotton  was  down  the  Savannah  river.  In  order  to 
secure  the  traffic  for  his  road  the  superintendent  of  the  QreenviHeand  Columbia 
Railroad  Company  proposed  to  Benson  &  Co.  that  if  they  would  ship  all  the  cot- 
ton purchased  by  them  in  Hartwell  during  the  season  of  1877-78  over  his  road, 
via  ibiderson,  to  Charleston  or  Augusta,  at  the  regular  tariff  rates,  the  com- 
pany would  refund  to  them  at  the  end  of  the  season  a  rebate  of  one  dollar  a 
bale.  This  offer  was  accepted  and  complied  with,  and  the  road  in  the  mean- 
time having  passed  into  the  hands  of  a  receiver,  Benson  &  Co.  petitioned  the 
court  for  an  order  upon  the  receiver  to  pay  the  rebate.    It  was  proven  by  the 
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testimony  of  the  superintendent  that  the  rebate  was  necessary  in  order  to  secure 
the  business;  that  the  persons  who  hauled  their  cotton  to  Anderson  also  bought 
their  supplies  there,  so  that  the  road  got  the  benefit  of  transporting  both  the 
cotton  and  the  supplies.  The  trial  court  held  that  the  discrimination  was 
unlawful  and  dismissed  the  petition,  but  the  Supreme  Court  took  a  contrary 
view.  The  case  was  determined  on  common -law  principles,  and,  after  refer- 
ring to  authorities,  the  court  says :  *'  As  extracted  from  these  authorities  and 
many  others  which  might  be  cited,  the  extent  of  the  common-law  rule  seems 
to  be,  not  that  cairiers  shall  transport  for  all  parties  at  the  same  rate  of  com- 
pensation, otherwise  their  contracts  are  illegal  and  void,  but  that  they  shall 
transport  at  reasonable  rates  to  all.  A  difference  in  charge  does  not  per  ae 
invalidate  the  contract  as  inequitable  and  against  public  policy  ;  but  to  have 
this  effect,  there  must  be  an  element  of  unreasonableness  in  the  charge  itself, 
as  applied  to  the  services  rendered,  between  the  parties  to  the  contract,  and 
without  comparison  to  the  charges  against  others.  Independent  of  statutes 
and  provisions  in  their  charters  restricting  corporations  within  certain  limits, 
they  stand  in  the  community  as  other  individuals,  invested  with  the  power  to 
contract  and  be  contracted  with,  and  the  validity  of  their  contracts  depends 
upon  the  same  principles  which  govern  in  contracts  between  natural  persons. 
It  is  too  vague  to  say,  in  general  terms,  that  the  contract  is  inequitable  and 
against  public  policy,  and,  therefore,  not  enforcible.  To  be  void  on  such 
grounds,  it  must  run  counter  to  some  known  principle  of  equity  or  contra- 
vene some  well-established  doctrine  of  public  policy  forbidding  it.  We  do 
not  know  that  this  contract  was  obnoxious  to  any  of  these  objections ;  nor,  in 
the  face  of  the  testimony  of  the  experienced  superintendent  who  gave  it,  can 
we  say  that  it  was  unnecessary.  The  cotton  which  he  brought  to  the  head  of 
his  road  at  Anderson  C.  H.  was  grown  in  the  state  of  Georgia,  at  a  distance 
from  Anderson.  The  Savannah  river,  running  between  Anderson  and  Hart- 
well,  was  its  natural  outlet  to  market,  and,  no  doubt,  afforded  cheaper  trans- 
portation. With  these  obstacles  in  the  way,  it  required  some  inducement  to 
be  held  out  so  as  to  bring  this  cotton  to  the  Greenville  road.  And  so  long  as 
the  charges  against  others  were  not  unreasonable,  and  in  no  way  increased  bj 
the  rebate  offered  to  it,  what  ground  is  there  for  the  courts  to  interfere  ?  '* 
The  discrimination  in  question,  therefore,  was  upheld  by  rejecting  the  princi- 
ple of  equality,  which  we  have  shown  elsewhere  is  sustained  by  the  great 
weight  of  authority.     8  Am.  R.  R.  &  Corp.  Rep.  700,  note. 

The  case  of  Shipper  v.  Pennsylvania  R  Co.,  47  Penn.  St.  338,  1864,  sup- 
ports the  same  view^s.  Plaintiffs  were  dealers  in  flour  and  grain  at  Phila- 
delphia and  owned  a  flouring  mill  at  Wheeling,  Va.  They  brought  flour 
from  Wheeling  to  Pittsburgh  and  shipped  it  over  the  defendants'  road  to 
Philadelphia.  They  were  compelled  to  pay  a  higher  price  for  the  transporta- 
tion of  this  flour  than  was  charged  for  flour  of  domestic  production  over  the 
same  line.  The  court  sustains  this  discrimination  both  upon  general  prin* 
ciples  of  law  and  under  a  statute  of  the  state.  The  court  says :  "  In  m>  jiist 
sense  can  the  adoption  and  enforcement  of  a  rate  of  tolls  for  the  transportation 
of  merchandise  which  is  the  subject  of  domestic  trade  carried  in  the  prosecu- 
tion of  such  trade,  and  a  different  rate  for  similar  articles  imported  or  carried 
in  the  conduct  of  a  foreign  or  extra-territorial  trade,  be  regarded  as  a  dl&< 
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crimiQation  between  individuals.  The  benefits  of  reduction  on  domestic  trade 
are  extended  to  all  persons  alike,  and  the  burdens  upon  that  which  is  not 
domestic  are  imposed  equally  upon  all.  We  are  not  prepared  to  say  that  a 
railroad  company  may  not  discriminate  in  its  rate  of  tolls  in  favor  of  domestic 
trade  over  foreign :  in  favor  of  home  products  over  those  which  are  extra- 
territorial, especially  when  the  railroad  lies  wholly  within  the  state.  Owner- 
ship may  not  be  a  reasonable  ground  for  a  distinction,  but  weight,  bulk,  value, 
place  of  production,  and  many  other  things  may  be." 

The  case  of  New  York  Board  of  Trade  v.  Pennsylvania  R.  Co.,  8  I.  C.  R. 
417 ;  4  I.  C.  C.  R.  447,  and  subsequent  cases  growing  out  of  it  are  important 
in  this  connection.  The  complaint  was  that  imported  goods  were  carried  to 
interior  points  in  the  United  States  upon  through  bills  of  lading,  for  a  much 
less  rate  for  the  domestic  carriage  than  was  charged  for  domestic  goods  of  the 
same  kind  carried  over  the  same  line  of  road  and  between  the  same  termini, 
and  that  this  was  an  unjust  discrimination  against  dealers  in  domestic  goods 
within  the  act  to  regulate  commerce.  In  some  cases  the  charge  for  domestic 
goods  was  more  than  five  times  the  charge  for  foreign  goods.  See  8  I.  C.  R. 
425.  The  railroads  were  obliged  to  carry  for  the  rates  made  in  foreign 
parts  or  abandon  the  traffic.  The  commission  sustained  the  complaint  and 
ordered  that  certain  of  the  defendants  should  "forthwith  cease  and  desist 
from  carrying  any  article  of  imported  traffic  shipped  from  any  foreign  port 
through  any  port  of  entry  of  the  United  States,  or  any  port  of  entry  in  a 
foreign  country  adjacent  to  the  United  States,  upon  through  bills  of  lading 
destined  to  any  place  within  the  United  States,  at  any  other  than  upon  the 
inland  tariff  covering  other  freight  from  such  port  of  entry  to  such  place  of 
destination,  or  at  any  other  than  the  same  rates  established  in  such  Inland 
tariff."  Pp.  451,  452.  The  commission  held  that  in  the  carriage  of  foreign 
merchandise  from  a  port  of  entry  to  the  place  of  its  destination  in  the  United 
States  **  the  mere  fact  that  it  is  foreign  merchandise  thus  brought  from  a 
foreign  port  is  not  a  circumstance  or  condition  under  the  operation  of  the  act 
to  regulate  commerce  which  entitles  it  to  lower  rates  or  any  other  preference 
in  facilities  and  carriage  over  home  merchandise  or  other  traffic  of  a  like  kind 
carried  by  the  inland  carrier  from  the  port  of  entry  to  the  place  of  destination 
in  the  United  States  for  the  same  distance  and  over  the  same  line."  And 
again  it  is  said  in  the  opinion  :  "  The  act  to  regulate  commerce  will  be  exam- 
ined in  vain  to  find  any  intimation  that  there  shall  be  any  difference  made  in 
the  tolls,  rates  or  charges  for,  or  any  difference  in  the  treatment  of,  home  and 
foreign  merchandise  in  respect  to  the  same  or  similar  service  rendered  in  the 
transportation  when  this  transportation  is  done  under  the  operation  of  this 
statute.  Certainly  it  would  require  a  proviso  or  exception  plainly  engrafted 
upon  the  face  of  the  act  to  regulate  commerce  before  any  tribunal  charged 
with  its  administration  would  be  authorized  to  decide  or  hold  that  foreign 
merchandise  was  entitled  to  any  preference  in  tolls,  rates  or  charges  made  for, 
or  any  difference  in  its  treatment  for,  the  same  or  similar  service  as  against 
home  merchandise.  Foreign  and  home  merchandise,  therefore,  under  the 
operation  of  this  statute,  when  handled  and  transported  by  interstate  carriers, 
engaged  in  carriage  in  the  United  States,  stand  exactly  upon  the  same  basis  of 
equality  as  to  tolls,  rates,  charges  and  treatment  for  similar  services  rendered." 

VOL.  IX. —  37 
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Afterwards  the  commission  commenced  a  proceeding  to  enforce  the  order 
made  as  against  the  Texas  and  Pacific  Railway  Company,  in  respect  of  traffic 
from  New  Orleans  to  Pacific  coast  points.  The  latter  company  contended,  as 
before  the  commission,  that  it  was  justified  in  making  the  discrimination 
between  foreign  and  domestic  traflic  **  because,  owing  to  the  competition  of 
sailing  vessels  and  foreign  carriers  between  Liverpool  and  Saa  Francisco,  it 
could  not  get  any  appreciable  amount  of  foreign  traffic  without  meeting  the 
competitive  rates  by  making  the  rates  given."  But  the  court  held  with  the 
commission  and  granted  the  order  prayed.  In  giving  his  opinion  Wallace,  J., 
flays:  "The  Interstate  Commerce  Act  would  be  emasculated  in  its  remedial 
efficacy,  if  not  practically  nullified,  if  a  carrier  can  justify  a  discrimination  in 
rates  merely  upon  the  ground  that,  unless  it  is  given,  the  traffic  obtained  by 
giving  it  would  go  to  a  competing  carrier.  A  shipper  having  a  choice 
between  competing  carriers  would  only  have  to  refuse  to  send  his  goods  by 
one  of  them  unless  given  exceptional  rates  to  justify  that  one  in  making  the 
discrimination  in  his  favor  on  the  ground  of  the  necessity  of  the  situation." 
Interstate  Commerce  Commission  v.  Texas  &  Pac.  R.  Co.,  52  Fed.  Rep.  187. 
This  decision  was  affirmed  by  the  Court  of  Appeals.  Interstate  Com.  Com. 
y.  Texas  &  Pac.  R.  Co.,  57  Fed.  Rep.  948.  This  court  did  not  decide  whether 
the  fact  of  ocean  competition  created  a  dissimilarity  of  conditions  which  would 
I'ustify  a  difference  in  rates,  but  held  that,  even  if  such  competition  did  create 
such  dissimilarity,  it  did  not  of  itself  justify  the  discrimination  complained 
of,  and  that,  in  the  absence  of  any  evidence  as  to  what  was  reasonable,  the 
order  of  the  commission  should  be  enforced.  The  court  says:  ''The  final 
question  before  the  Circuit  Court  was:  *  Is  the  order  of  the  commission  a 
proper  one.  and  should  obedience  to  it  be  insisted  upon? '  In  order  to  decide 
that  question,  the  answer  presented  two  questions  upon  the  subject  of  rates: 
(1)  Can  ocean  competition  be  regarded,  in  any  event,  as  creating  a  dissimilar 
condition?  (2)  If  it  can,  is  the  difference  in  the  existing  rates  justified  by  that 
condition?  A  third  question  might  have  been,  but  was  not,  presented,  viz., 
in  the  event  that  the  first  question  is  answered  in  the  affirmative,  and  the  sec- 
ond is  answered  in  the  negative,  does  the  dissimilar  condition  justify  any,  and. 
if  so,  what,  dissimilarity  in  rates?  To  answer  this  question  the  court  should 
have  been  informed  in  regard  to  the  reasonableness  of  existing  rates  upon 
domestic  traffic.  This  court  is  of  opinion  that,  assuming  that  the  first  ques- 
tion can  be  answered  in  the  affirmative,  the  second  must  be  answered  in  the 
negative,  and  that  an  unfair  inequality  of  rates  is  plainly  manifest.  There  is 
nothing  in  the  record  which  enables  the  court  to  determine  that  the  assumed  dis- 
similar condition  justified  any  substantial  dissimilarity  in  rates,  and  it  ought  not 
to  permit  disobedience  to  an  order  until  it  can  suggest  a  better  one  as  a  substitute. 

"  The  defendant's  apparent  position  that,  inasmuch  as  substantially  dissimi 
lar  conditions  create  dissimilarity  in  rates,  the  amount  of  dissimilarity  in  rates 
is  not  important  —  cannot  be  sustained.  That  some  dissimilar  conditions 
justify  dissimilarity  in  rates  is  true.  That  remote  dissimilarities  of  condition 
justify  any  dissimilarities  which  the  carrier  chooses  to  nmke,  is  not  true.  To 
set  aside  the  order  of  the  commission,  and  permit  the  present  excessive, 
inequality  of  rates,  in  the  absence  of  any  attempt  to  show  the  reasonableness 
of  the  inequality,  would  not  accord  with  justice." 
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In  Bigbee  &  Warrior  Rivers  Packet  Co.  y.  Mobile  &  O.  R.  Co.,  60  Fed.  Rep. 
fii5.  it  appeared  that  defendant's  usual  and  customary  rate  for  transporting 
ooniDressed  cotton  from  Mobile  to  New  Orleans  was  eighty  cents  per  bale. 
The  plaintiff  tendered  the  defendant  400  bales  of  compressed  cotton  at  Mobile 
to  be  transported  to  New  Orleans  at  the  rate  of  eighty  cents  per  bale,  and  ten- 
dered the  freight  money  therefor,  but  defendant  refused  to  accept  the  cotton 
except  at  the  rate  of  one  dollar  and  twenty -five  cents  per  bale.  The  reasons 
for  this  refusal  are  thus  stated  by  Toulmin,  J.,  in  his  opinion:  "Respondent 
sets  up  in  justification  of  its  refusal  to  receive  and  transport  said  cotton  at  80 
cents  a  bale,  and  of  its  demand  of  $1.25  a  bale,  substantial  dissimilarity  of 
circumstances  and  conditions  from  those  under  which  other  cotton  is  offered 
by  other  shippers  at  Mobile,  and  received  by  respondent,  to  be  transported  to 
New  Orleans.  The  substantial  dissimilarity  of  circumstances  and  conditions 
as  averred  by  respondent  is  the  fact  that  the  relator  was  engaged  in  transport- 
ing cotton  and  othei  merchandise  upon  its  vessels  on  the  Bigbee  river,  and 
that  this  cotton  was  received  by  the  relator  at  Demopolis,  Ala.,  and  was  trans- 
ported upon  its  vessels  to  Mobile  for  the  purpose  of  reshipping  the  same  over 
respondent's  line,  or  some  other  line  of  railroad,  to  New  Orleans.  And 
respondent  further  says,  in  justification,  that  it  had  agreed  with  the  Louisville 
and  Nashville  Railroad  Company,  and  certain  other  railroad  companies  within 
a  specified  or  given  territory,  for  the  purpose  of  maintaining  a  uniform  rate 
upon  all  shipments  of  cotton  from  Demopolis  and  some  other  points  in  Ala- 
bama, in  vessels  plying  the  Alabama  rivers,  and  received  at  Mobile  to  be 
reshipped  and  transported  to  New  Orleans,  that  it  would  charge  $1.25  a  bale 
for  such  transportation,  and  that  the  400  bales  of  cotton  in  question  were  so 
received  from  Demopolis.  Respondent,  in  short,  says  that  it  refused  to  receive 
and  transport  said  cotton,  as  stated  by  relator,  (1)  because  it  was  not  offered 
under  like  circumstances  and  conditions  as  an  ordinary  or  usual  shipment  of 
cotton  over  its  line  and  connecting  lines  from  Mobile  to  New  Orleans;  and  (2) 
because  of  the  agreement  referred  to."  The  court  overruled  this  defense  and 
says:  '*  What  substantial  dissimilarity  in  circumstances  and  conditions  is  there, 
then,  between  a  shipment  of  cotton  from  Mobile  to  New  Orleans  by  a  person 
who  has  received  the  cotton  from  Tuskaloosa,  or  any  other  part  of  Alabama, 
for  illustration,  and  a  shipment  of  cotton  from  Mobile  to  New  Orleans  by  a 
person  who  has  received  it  from  Demopolis,  Ala.  ?  There  is  a  dissimilarity  in 
the  circumstance  that  one  lot  of  cotton  came  from  one  point  and  the  other  lot 
from  another  point.  But  this  is  not  a  substantial  dissimilarity,  such  as  is  con- 
templated by  the  law,  and  it  is  not  every  dissimilarity  of  circumstance  or  con- 
dition that  justifies  a  dissimilarity  of  rates.  *  That  some  dissimilar  conditions 
justify  dissimilarity  in  rates  is  true.  That  remote  dissimilarities  of  condition 
justify  any  dissimilarities  which  the  carrier  chooses  to  make  is  not  true.'  Inter- 
state Commerce  Commission  v.  Texas  &  Pac.  Ry.  Co.,  6  C.  C.  A.  653;  57  Fed. 
Rep.  955.  The  circumstances  and  conditions  to  be  considered  are  those  which 
bear  upon  the  transportation  by  the  particular  carrier,  and  under  which  such 
transportation  is  conducted.  They  must  have  direct  bearing  upon  the  traffic 
over  the  line  on  which  the  discrimination  is  made.  The  dissimiUrity  of  cir- 
cumstances and  conditions  set  up  by  respondent  in  justification  of  its  claim  is 
not  the  outcome  of  competition  by  water  routes  or  any  other  competitive  rail- 
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road  line  not  subject  to  the  Interstate  Commerce  Act.  Respondent's  position 
on  this  point  cannot  be  sustained.  I  am  unable  to  see  that  the  circumstance 
that  the  cotton  in  question  came  from  Demopolis  to  Mobile,  to  be  reshipped 
thence  to  New  Orleans,  has  any  direct  bearing  upon  the  traffic  over  respond- 
ent's line  to  New  Orleans." 

In  Thompson  v.  London  &  N.  W.  R.  Co.,  2  Nev.  &  Mac.  115,  1876,  the 
facts  were  as  follows:  The  plaintiffs  were  brewers  at  Burton -on-Trent.  T.  & 
Co.  and  C.  &  Co.  were  also  brewers  at  the  same  place,  and  had  their  premises 
connected  by  side  tracks  with  the  Midland  Railway  Company.  The  Midland 
and  the  defendant  were  competitors  for  traffic  from  Burton  to  various  points. 
The  defendant  had  a  charge  of  9  d.  per  ton  for  terminal  services,  and  alsa 
charged  1  s.  per  ton  for  cartage  when  it  performed  that  service.  To  secure 
the  traffic  of  T.  &  Co.  and  C.  &  Co.,  who  did  not  have  to  pay  these  charges  to 
the  Midland  by  reason  of  their  side  tracks,  the  defendant  performed  for  them 
gratis  the  services  for  which  plaintiffs  and  others  paid  1  s.  9  d.  The  plaintiffs 
claimed  that  this  was  an  undue  preference  of  T.  &  Co.  and  C.  &  Co.,  and  an 
undue  prejudice  of  themselves,  and  it  was  so  decided  by  the  commission.  In 
the  opinion  it  is  said:  "  It  is,  however,  said  in  answer  to  their  complaint  that 
the  Traffic  Act  prohibits  only  undue  advantages,  and  that  an  advantage  given 
by  a  railway  company  to  obtain  traffic  for  which  it  competes  with  another 
railway  company  is  not  undue.  Such  a  proposition  cannot,  in  our  opinion, 
be  laid  down  unreservedly.  It  may  be  true  in  certain  circumstances;  it  would 
not  be  so  in  others,  and  what  degree  of  favor  can  lawfully  be  shown  to  some 
persons  to  the  prejudice  of  others  under  the  pressure  of  competition  can  only 
be  decided  in  any  case  that  arises  by  a  reference  to  its  special  circumstances. 
In  the  case  before  us  some  of  the  traffic  would,  independently  of  the  bounty, 
be  sent  to  the  North  Western;  the  rest  would  naturally  fall  to  the  Midland, 
for  the  simple  reason  that  the  brewers  and  the  station  are  contiguous  and 
joined  by  lines  of  rails.  The  local  relation  of  the  Midland  to  the  traffic  is  such 
that  it  must  have  the  preference,  and  if  another  company  under  such  circum- 
stances aims  at  diverting  that  traffic  into  its  own  channels,  we  think,  looking 
at  the  matter  in  its  bearings  on  the  rights  under  the  statute  of  third  parties, 
that  their  interests  ought  not  to  be  sacrificed  or  placed  at  a  disadvantage  in 
the  pursuit,  however  otherwise  legitimate,  of  that  object." 

The  same  facts  were  passed  upon  afterwards  in  Evershed  v.  London  &  N. 
W.  R.  Co.,  2  Q.  B.  D.  254,  1877,  in  which  the  plaintiff  sued  to  recover  back 
what  he  had  paid  in  excess  of  the  rates  charged  the  preferred  brewers.  In 
this  case  it  appeared  that  there  were  three  brewers  whose  breweries  were  con- 
nected by  side  tracks  with  the  Midland  railroad.  The  Divisional  Court  gave 
judgment  for  the  plaintiff,  holding  that  there  was  an  inequality  under  the  act 
of  1845  and  an  undue  preference  under  the  act  of  1854.  Mellor,  J.,  observed: 
"  We  think  that  a  railway  company  cannot,  merely  for  the  sake  of  increasing 
their  traffic,  reduce  their  rates  in  favor  of  individual  customers  unless,  at  all 
events,  there  is  a  sufficient  consideration  for  such  reduction,  which  shall 
lessen  the  cost  to  the  company  of  the  conveyance  of  their  traffic,  or  some  other 
equivalent  or  other  services  are  rendered  to  them  by  such  individuals  in  rela- 
tion to  such  traffic." 

The  case  was  affirmed  in  the  Court  of  Appeal,  8  Q.  B.  D.  134,  and  Brun- 
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well,  L.  J.,  said:  "  It  was  also  urged  that  the  three  firms  had  something  in  the 
nature  of  a  natural  advantage  to  the  benefit  of  which  they  were  entitled  in 
their  dealing  with  the  defendants.  I  am  of  opinion  that  is  not  so.  .They 
have,  indeed,  an  advantage  which  enables  them  to  put  a  pressure  on  the 
defendants,  but  if  the  defendants  yield  to  it  they  must  give  an  equal  advantage 
to  the  plaintiff.  If  the  three  firms  were  a  mile  nearer  than  the  plaintiff  to  the 
defendants*  station,  doubtless  the  defendants  might  charge  the  plaintiff  a 
larger  sum  for  carriage.  But  the  only  advantage  here  that  these  firms  have 
is  that  they  have  easy  access  to  another  railway.  So  they  might  tiave  to  a 
canal  or  ordinary  highway.  But  these  considerations,  though  a  reason  for  the 
diminished  charge,  do  not  justify  the  extra  charge  to  the  plaintiff." 

Colton,  L.  J.,  thought  the  three  brewers  had  no  advantages  with  respect  to 
the  defendants'  railway  except  the  facility  of  making  a  good  bargain,  and 
said:  "  In  order  to  render  lawful  an  inequality  of  charge  the  goods  must  be 
carried  under  different  circumstances,  and  goods  are  carried  under  the  same 
circumstances  when  the  cost  to  the  railway  company  of  carrying  them  is  the 
same." 

The  case  was  in  all  respects  affirmed  in  the  House  of  Lords.  L.  R.,  8  H.  L. 
App.  Cas.  1029,  1878.  Lord  Caimes  said:  ''It  appears  to  me  that  the  ques- 
tion, in  cases  like  the  present,  must  always  be  simply  this:  Is  the  plaintiff  in 
the  action  obliged  to  pay  one  sort  of  remuneration  for  services  which  the  rail- 
way performs  for  him,  while  the  company  performs  the  same  services  for 
other  traders  either  for  less  remuneration  or  for  no  remuneration  at  all  ? 

"  The  one  right,  to  my  mind,  the  clear  and  undoubted  right,  of  a  public 
trader  is  to  see  that  he  is  receiving  from  a  railway  company  equal  treatment 
with  other  traders  of  the  same  kind  doing  the  same  business  and  supplying 
the  same  traffic." 

It  was  also  held  in  Budd  v.  London  &  N.  W.  R  Co.,  4  Ry.  &  Can.  Cas. 
803,  that  the  giving  of  lower  rates  to  traffic  which  had  the  benefit  of  com- 
petition was  an  undue  preference  within  the  act  of  1854,  and  the  plaintiff 
was  allowed  to  recover  back  what  he  had  been  charged  in  excess  of  the  lower 
rates.  The  following  cases  also  contain  dicta  or  intimations  to  the  same 
effect.  Ransome  v.  Eastern  Counties  R.  Co.,  1  C.  B.  (N.  S.)  437  ;  Ckirton  v. 
Bristol  &  Exeter  R.  Co.,*6  C.  B.  (N.  8.)  639  ;  Harris  v.  Cockermouth  &  Work- 
ington R.  Co.,  1  Ry.  &  Can.  Cas.  97. 

But  it  was  held  by  the  House  of  Lords  in  Denaby  Main  Colliery  Co.  y. 
Kanchester,  S.  &  L.  R  Co.,  L.  R.,  11  App.  Cas.  97,  1885,  that  no  private 
action  would  lie  under  the  act  of  1854  to  recover  overcharges,  on  the  ground 
that  they  were  an  undue  prejudice  under  that  act.  The  case  of  Budd  v. 
London  &  N.  W.  R.  Co.,  4  Ry.  &  Can.  Cas.  393,  was  overruled  upon  this 
point,  and  it  was  further  held  that  Evershed's  case  must  be  held  to  have  been 
based  upon  the  equality  clause  of  the  act  of  1845  alone. 

In  the  very  recent  case  of  Phipps  v.  London  &  N.  W.  R.  Co. ,  (1892)  2  Q.  B. 
229,  decided  by  the  Court  of  Appeal,  the  following  facts  appeared:  Plaintiff 
had  iron  furnaces  at  Duston.  He  complained  that  tlie  defendant  gave  an 
undue  preference  to  the  owners  of  iron  furnaces  at  B.  and  I.  in  its  rates  upon 
pig  iron  conveyed  to  the  South  Staffordshire  markets.  B.  and  I.  were  respec- 
tively eleven  and  twenty-two  miles  further  from  the  market  than  D.    There 
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was  no  competition  at  D.,  but  there  was  at  B.  and  I.  by  means  of  the  Mid- 
land Railway  Company.  The  rates  from  B.,  I.  and  D.  respectively  were 
.95d.,'  .84  d.  and  1.05  d.  per  ton  per  mile.  B.  and  I.  were  grouped  and  paid 
the  same  rate,  which  was  5s.  8 d.  per  ton,  while  the  rate  from  D.  was  58.  2d. 
per  ton.  The  commissioners  held  that  the  fact  of  there  being  competition  for 
the  traffic  at  B.  and  I.  was  a  circumstance  which  might  be  taken  into  con- 
sideration in  determining  whether  there  was  any  undue  preference,  and 
decided  against  the  claim  of  undue  preference.  In  the  Court  of  Appeal  it 
was  held  that  whether  there  was  an  undue  preference  or  not  was  a  question 
of  fact  from  the  decision  of  which  no  appeal  lay  from  the  commissioners,  but 
whether  a  particular  circumstance  was  proper  to  be  considered  by  them  in 
determining  the  matter  was  a  question  of  law  upon  which  the  court  could 
pass,  and  they  held  that,  as  to  the  particular  circumstance  in  question, 
the  fact  of  competition  at  B.  and  I.,  it  was  a  proper  one  to  be  considered  by 
the  commissioners  in  determining  whether  there  was  an  undue  preference. 

Lord  Herschel  delivered  a  very  exhaustive  opinion,  in  course  of  which  he 
says:  "  Can  we  say  that  the  local  situation  of  one  trader,  as  compared  with 
another,  which  enables  him  by  having  two  competing  routes  to  enforce  upon 
the  carrier  by  either  of  these  routes  a  certain  amount  of  compliance  with  his 
demands,  which  would  be  impossible  if  he  did  not  enjoy  that  advantage,  is 
not  among  the  circumstances  which  may  be  taken  into  consideration  ?  I  am 
looking  at  the  question  now  as  between  trader  and  trader.  It  is  said  that  it  is 
unfair  to  the  trader  who  is  nearer  the  market  that  he  should  not  enjoy  the  full 
benefit  of  the  advantage  to  be  derived  from  his  geographical  situation  at  a 
point  on  the  railway  nearer  the  market  than  his  fellow  trader  who  trades  at  a 
point  more  distant ;  but  I  cannot  see,  looking  at  the  matter  as  between  the 
two  traders,  why  the  advantageous  position  of  the  one  trader  in  having  his 
works  so  placed  that  he  has  two  competing  routes  is  not  as  much  a  circum- 
stance to  be  taken  into  consideration  as  the  geographical  position  of  the  other 
trader,  who,  though  he  has  not  the  advantage  of  competition,  is  situated  at  a 
point  on  the  line  geographically  nearer  the  market.  Why  the  local  situation 
in  regard  to  its  proximity  to  the  market  is  to  be  the  only  consideration  to  be 
taken  into  account  in  dealing  with  the  question  as  a  matter  of  what  is  reason- 
able and  right  as  between  the  two  traders,  I  cannot  understand.  Of  course,  if 
you  are  to  exclude  this  from  consideration  altogether,  the  result  must  inevita- 
bly be  to  deprive  the  trader  who  has  the  two  competing  routes  of  a  certain, 
amount  of  the  advantage  he  derives  from  that  favorable  position  of  his  works.* 
All  that  I  have  to  say  is  that  I  cannot  find  anything  in  the  act  which  indicates 
that  when  you  are  left  at  large,  for  you  are  left  at  large,  as  to  whether  as 
between  two  traders  the  company  is  showing  an  undue  and  unreasonable 
preference  to  the  one  as  compared  with  the  other,  you  are  to  leave  that  cir- 
cumstance out  of  consideration  any  more  than  any  other  circumstance  which 
would  affect  men's  minds.  »  *  »  I  am  not  suggesting  that  there  may  be 
such  an  excessive  difference  in  charge  made  in  cases  of  competition,  as  that  it 
would  be  unreasonable  and  unfair  when  you  are  looking  at  the  position  of 
the  one  trader  as  compared  with  the  other." 

In  reference  to  the  equality  clause  of  section  90,  act  of  1845  (see  §  8  of  this 
note),  he  said :  "  The  words  of  the  equality  clause  have  no  elasticity  at  all; 
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there  are  no  outside  circtimstances  to  be  taken  into  consideration,  and  it  is  not 
a  question  of  regarding  the  position  of  one  trader  as  compared  with  the  other, 
and  then  saying  whether  there  is  any  undue  preference.  It  is  an  absolute 
rigid  equality  which  is  demanded  by  that  statute."    P.  249. 

In  the  same  case  Kay,  L.  J.,  said:  "  While  the  argument  was  going  on  I 
put  a  case  that  was  in  my  mind,  in  order  to  illustrate  what  seemed  to  me  a 
great  injustice,  if  we  are  prevented  from  taking  this  into  considemtion.  Sup- 
pose that  by  a  competing  route,  by  another  line  of  railway  of  equal  import- 
ance, and  which  gave  in  every  way  the  same  facilities,  the  traffic  had  gone 
from  either  of  the  places  in  question  to  the  common  market  at  a  particular 
rate  for  years;  the  London  and  Northwestern  Railway  Company,  I  will 
assume,  had  lost  that;  traffic  altogether,  or  had  never  been  able  to  secure  it,  to 
use  the  word  used  in  the  statute;  and  I  am  assuming  it  could  not  be  of  the 
least  importance  to  the  persons  who  are  now  complaining  by  which  route  the 
traffic  went,  it  would  make  no  difference  to  them  if  the  rates  charged  for  tak- 
ing it  either  way  were  the  same,  can  it  be  said  that  the  commissionera  have 
no  right,  in  a  case  of  that  kind,  to  say  that  the  railway  company  are  not  giv- 
ing an  undue  preference  by  taking  this  traffic  to  the  common  market  for  the 
same  rates  which  the  competing  line  would  charge  ?  There  is  no  possible 
disadvantage  to  the  complainant  in  their  doing  so;  it  will  get  into  the  market 
at  that  rate  of  carriage  by  whichever  route  it  goes.  I  think  the  interpreta- 
tion clause  which  I  have  read  rather  points  to  this,  that  it  is  an  element,  in 
considering  whether  undue  preference  has  been  given  or  not,  to  see  whether 
giving  that  preference  puts  the  complaining  party  under  any  kind  of  disad- 
vantage. It  seems  to  me  that  it  would  be  extremly  unjust  to  say  to  the  rail- 
way company,  *  You  shall  not  do  this  in  order  to  secure  the  traffic  to  your- 
selves,' and  that  whether  it  were  in  the  interest  of  the  public  or  not  that  they 
should  secure  the  traffic.  I  cannot  conceive  it  can  possibly  be  said  with  truth 
that  giving  the  same  facilities  to  a  trader  to  put  his  goods  in  the  common 
market  that  another  competing  line  gives  is  not  in  some  sense  in  the  interest 
of  the  Dublic." 

The  following  may  also  be  consulted  in  this  connection:  Bazendale  v.  Great 
Western  R.  Co.,  5  C.  B.  (N.  S.)  309;  94  E.  C.  L.  R.  309;  Diphwys  Casson 
Slate  Co.  V.  Festiniog  Ry.  Co.,  2  Nev.  &  Mac.  73;  Lough  v.  Outerbridge,  66 
Hun,  108;  Lough  v.  Outerbridge,  68  Hun,  486;  Munhall  v.  Pennsylvania  R. 
Co.,  92  Penn.  St.  150;  Ex  parte  Koehler,  31  Fed.  Rep.  315;  Lehmann  v. 
Southern  Pac.  R.  Co.,  2  I.  C.  R.  80;  2  I.  C.  C.  R.  122;  Manufacturers  &  Job- 
bers* Union  v.  Minneapolis  &  St.  L.  R.  Co.,  3  I.  C.  R.  115;  4  L  C.  C.  R.  79; 
New  York  Produce  Exchange  v.  New  York  Central,  etc.,  R.  Co.,  2  I.  C.  R. 
553;  8  L  C.  C.  R  137. 

14.  Diflcrimination  by  means  of  classification  and  between  com* 
modities. —  The  subject  of  the  classification  of  freight  by  railroads  has 
received  very  considerable  attention  from  the  interstate  commerce  commission. 
In  an  early  case  before  them  it  is  said  :  "The  method  of  classification,  which 
consists  of  grouping  a  large  number  of  articles  into  each  of  several  different 
Glasses,  with  different  rates  for  the  transportation  of  each  class,  has  long  existed 
In  the  operation  of  railroads.  In  making  up  a  class  by  this  method  articles  of 
tbe  same  kind  are  usually  grouped  together  in  the  same  class  as  far  as  this  can 
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be  done ;  but  as  the  articles  in  each  class  are  so  very  numerous  there  is  a  veiy 
great  diversity  of  such  articles,  and  it  results  that  there  are  generally  but  few 
things  of  the  same  kind  that  can  be  placed  in  one  class.  This  is  unavoidable, 
because  the  articles  are  so  numerous  vrhile  the  classes  are  but  few.  All  arti- 
cles embraced  in  a  class  are  usually  charged  the  rate  of  that  class,  whatever  it 
may  be.  To  carrier  and  shipper  alike  it  indicates  the  amotmt  of  rate  charged. 
One  of  the  many  embarrassments  connected  with  the  transportation  of  freight 
by  railroads  consists  in  the  fact  that  there  is  such  a  lack  of  uniformity  in  the 
classifications  of  freight  found  in  the  different  portions  of  the  country.  The 
three  associations  mentioned  in  evidence  in  this  case  are  not  all  that  there  are 
of  this  description  in  the  United  States  ;  yet  each  of  them  has  different  classi- 
fications, and,  having  different  classifications,  in  this  ^&y  charge  different 
rates  for  what  in  many  cases  is  a  substantially  similar  service.  *  *  ♦  This 
mode  of  making  rate  by  classification  is  intended  to  be  for  the  convenience  of 
the  railroad  company,  and  also  for  the  accommodation  of  the  shippers,  and 
long  experience  has  shown  that  it  is  the  best  and  most  practical  way  yet 
devised  for  dealing  with  the  subject.  To  demonstrate  that  there  are  occasional 
inequalities  of  rate  upon  some  of  the  articles  thus  grouped  together  in  one 
class  as  compared  with  others  in  that  class  is  not  to  prove  that  the  whole  system 
is  wrong,  but  simply  that  there  is  or  may  be  some  slight  or  occasional  differ- 
ence in  the  rate  charged  upon  some  one  article  in  proportion  to  its  value,  bulk 
or  weight,  when  compared  with  another,  that  infiicts  no  substantial  wrong 
upon  any  one,  and  is  one  of  the  mere  incidents  of  the  service  by  this  method 
of  transportation.  To  show  that  one  article  of  freight  in  a  class  is  charged  a 
much  higher  or  lower  relative  rate  than  it  ought  to  be  charged  when  compared 
with  another  in  that  or  some  other  class,  may,  under  all  the  circumstances, 
establish  the  result  that  a  mistake  has  been  made  in  its  classification  that 
amounts  to  an  unjust  discrimination.  In  grouping  articles  together  in  a  class 
for  the  purpose  of  fixing  rates  upon  these  articles  several  considerations  are 
usually  deemed  by  the  carrier  of  a  very  controlling  nature.  Among  these 
may  be  mentioned  bulk  and  space  occupied,  value,  hazardous  and  extra  haz- 
ardous freight,  liability  to  waste  or  injury  in  transit,  weight  or  the  like, 
*  *  *  As  the  freight  rates  of  a  railroad  are  laid  for  the  purpose  of  obtain- 
ing revenue  from  its  operation,  it  is  but  just  and  fair  that  they  should  be  so 
distributed  upon  the  different  articles  transported,  as  far  as  this  can  be  done, 
so  as  to  bear  upon  all  with  relative  equality.  This  being  true,  the  considera- 
tions to  which  we  have  referred  as  infiuencing  carriers  in  making  these  rates 
are  just  in  themselves,  although  their  application  to  different  articles  of 
freight  is  frequently  difficult,  and  must  unavoidably  require  the  exercise  of 
great  care  to  avoid  occasional  unjust  discrimination."  Pyle  v.  East  Tenn., 
Va.  &  Ga.  R.  Co.,  1  I.  C.  R.  767 ;  1 1.  C.  C.  R.  465,  1888. 

The  question  of  classification  has  been  many  times  before  the  commission, 
and  interesting  remarks  on  the  subject  will  be  found  in  the  following  cases : 
In  re  Underbilling,  1  I.  C.  R.  813 ;  1  I.  C.  C.  R.  633 ;  Thurber  v.  New  York 
Central,  etc.,  R.  Co.,  2  I.  C.  R.  742 ;  3  I.  C.  C.  R.  473;  Warner  v.  New  York 
Central,  etc.,  R.  Co.,  8  I.  C.  R.  74;  41.  C.  C.  R.  32;  Andrews  Soap  Co.  v. 
Pittsburgh,  etc.,  R.  Co.,  3  I.  C.  R.  77 ;  4  I.  C.  C.  R.  41 ;  New  York  Board  of 
Trade  v.  Pennsylvania  R.  Co.,  3  I.  C.  R.  417 ;  4  L  C.  C.  R.  447 ;  Coxe  Broe. 
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T.  Lehigh  VaUey  R.  Co.,  3  I.  C.  R.  460 ;  4  I.  C.  C.  R.  535 ;  Schuniacher  MiU- 
ing  Co.  V.  Chicago,  R.  I.  &  P.  R.  Co.,  4  I.  C.  R.  373.  The  question  is  also 
discussed  in  the  annual  reports  of  the  commission.  See  1st  Rep.,  1 1.  C.  R. 
667;  2d  Rep.,  3  I.  C.  R.  267;  3d  Rep.  48;  4th  Rep.  31 ;  6th  Rep.  23;  7th 
Rep.  50. 

The  general  principle  of  classification  has  been  frequently  approved  by  the 
courts.  Chicago,  B.  &  Q.  R.  Co.  v.  Parks,  18  111.  460 ;  Twells  v.  Pennsyl- 
vania R  Co.,  (Sup.  Ct.  Penn.)3  Am.  Law  Reg.  (N.  S.)  728. 

It  is  manifest  that  an  unjust  discrimination  may  be  practiced  by  means  of  a 
wrong  or  unfair  classification,  and  it  is  important  to  know  what  principles  are 
to  be  applied  in  determining  whether  the  classification  of  an  article  or  com- 
modity has  been  properly  made.  As  to  the  general  principles  involved  the 
interstate  commerce  commission  says :  ''A  matter  so  extensive  and  difficult 
as  the  classification  of  freights  must  evidently  be  mainly  governed  by  general 
rules.  This  is  indispensable  to  any  system  of  classification  at  all.  The  alter- 
native is  a  rate  for  every  commodity  separately,  instead  of  a  class  rate  for 
Articles  of  enough  similarity  in  some  controlling  feature  to  be  classed  together. 
The  rules  for  making  classifications  should  very  clearly  be  reasonable  and 
fair,  but  under  the  best  rules  exact  justice  may  not  always  be  possible. 
Sometimes  a  classification  necessary  for  certain  articles  is  disadvantageous  to 
carriers,  and  sometimes  the  application  of  a  reasonable  rule  may  be  disadvan- 
tageous to  a  shipper  of  some  commodity.  The  rule  for  all  general  purposes 
must  be  just,  but  its  application  in  a  particular  case  may  be  severe.  If  in 
such  a  case  an  exception  can  be  made  without  leading  to  worse  results  than 
are  produced  by  an  adherence  to  the  rule,  it  is  only  reasonable  to  allow  the 
exception.  But  if  the  exception  demanded  is  in  effect  the  creation  of  another 
Tule  which  it  may  be  necessary  to  apply  generally,  or  even  to  many  articles, 
and  which  may  be  difficult  in  practice  and  objectionable  in  principle,  there 
are  good  reasons  why  it  should  not  be  ordered."  Andrews  Soap  Co.  v.  Pitts- 
burgh, C.  &  St.  L.  R.  Co.,  3  L  C.  R.  77 ;  4  L  C.  C.  R.  41. 

Further  general  rules,  as  well  as  applications  of  them,  will  appear  from  the 
cases  adjudicated,  if  that  expression  may  be  applied  to  decisions  of  the  inter- 
state commerce  commission.  In  the  case  last  cited  the  plaintiff  manufactured 
a  soap  named  "  American  Castile  Soap."  It  was  advertised  and  sold  as  a  toilet 
floap,  and  was  put  by  defendant  in  class  2.  Laundry  soaps  were  put  in  class 
4.  Toilet  soaps  are  as  a  rule  much  more  valuable  than  laundry  soaps,  but  it 
was  shown  that  plaintiff's  soap  was  not  very  different  from  laundry  soaps  and 
that  it  came  in  competition  with  them.  The  classification  was  sustained,  it 
being  held  that  the  carrier  need  not  analyze  freight  to  see  if  it  is  different 
from  what  it  was  represented  to  be,  but  that  he  might  classify  commodities 
according  to  the  representations  \inder  which  they  were  put  upon  the  market. 
But  where  soaps  were  about  equal  in  value,  were  put  up  in  similar  boxes, 
were  made  for  the  same  purposes  and  both  represented  to  be  for  both  toilet 
and  laundry  use,  it  was  held  that  they  should  be  classified  alike,  and  the  put- 
ting of  one  in  second  class  and  the  other  in  fourth  class  was  held  an  unjust 
discrimination  against  the  former.  Beaver  v.  Pittsburgh,  C.  &  St.  L.  R.  Co., 
6  L  C.  R.  564;  4  I.  C.  C.  R.  783.    Pearline,  or  soap  powder,  was  put  in  fourth 
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class  and  paid  a  rate  of  seventy-three  cents  per  100  pounds,  from  New  York 
to  Atlanta,  while  common  soap  was  put  in  sixth  class,  with  a  rate  of  thirty- 
three  cents.  The  former  was  about  twice  as  valuable  and  was  more  liable  to 
injury  from  accident  or  dampness.  Both  were  used  for  the  same  purposes 
and  were,  therefore,  in  competition.  It  was  held  that  the  difference  was  too 
great,  and  it  was  ordered  that  Pearline  be  placed  in  the  fifth  class.  Risk  and 
value  were  held  to  be  proper  elements  to  be  considered  in  classification,  but 
the  general  rule  was  laid  down  that  articles  of  a  competitive  character  must 
be  so  classed  that  no  injustice  results.  Fyle  v.  East  Tenn.,  Va.  &  Ga.  R.  Co., 
1 1.  C.  R.  767;  1  I.  C.  C.  R.  465. 

Patent  medicines  were  put  by  the  defendants  in  first  class  in  less  than  car- 
loads, and  in  third  class  in  carloads.  Ale,  beer  and  mineral  waters  were  put 
in  third  and  fifth  classes  respectively.  The  market  value  of  the  medicines- 
was  about  three  times  that  of  the  other  articles,  but  it  was  shown  that  their 
cost  or  intrinsic  value  was  about  the  same,  and  it  was  claimed  that  they  should 
have  the  same  classification.  It  was  held  that  the  carrier  properly  regarded 
the  market  value  of  goods  in  making  his  classification,  and,  in  view  of  the 
value  of  the  articles  mentioned  and  the  volume  of  traffic  in  them,  the  classifi- 
cation was  sustained.  Warner  v.  Nsw  York  Central,  etc.,  R.  Co.,  3  I.  C.  R, 
74;  4  I.  C.  C.  R.  82.  In  case  of  a  similar  complaint  regarding  the  classifica- 
tion of  stomach  bitters,  it  was  held  that  the  proper  classification  of  an  article 
was  to  be  judged  by  comparison  with  the  classification  of  other  articles  simi- 
lar in  character,  quality  and  conditions  of  transportation.  Myers  v.  Pennsyl- 
vania R.  Co.,  2  I.  C.  R.  403;  2  I.  C.  C.  R.  678. 

Different  sorts  of  coal  and  different  sizes  and  grades  of  coal,  having  different 
values,  may  be  placed  in  different  classes  or  otherwise  given  different  rates, 
but  the  rates  upon  coals  that  come  in  competition  with  each  other  must  be 
relatively  just  and  fair,  so  that  no  undue  advantage  is  given  to  one  over 
another.  Louisville,  etc.,  R.  Co.  v.  Crown  Coal  Co.,  48  111.  App.  328;  Savitz 
V.  Ohio  &  M.  R.  Co.,  (111.) 37  N.  E.  Rep.  235,  affirming  49  HI.  App.  875;  Coxe 
Bros.  v.  Lehigh  Valley  R.  Co.,  8  I.  C.  R.  460;  4  I.  C.  C.  R  585;  Nitshill,  etc.. 
Coal  Co.  V.  Caledonian  R.  Co.,  2  Nev.  &  Mac.  47.  Giving  anthracite  coal  a 
higher  rate  than  iron  ore,  pig  iron  and  other  low  grade  freight  is  unreasonable. 
Coxe  Bros.  v.  Lehigh  Valley  R.  Co.,  3  I.  C.  R.  460;  4  I.  C.  C.  R.  535. 

Celery  should  be  classed  with  cauliflower,  asparagus,  lettuce,  green  peas, 
string  beans,  oyster  plant  and  other  vegetables  rather  tlian  with  berries, 
peaches,  grapes  and  other  fruits.  Tccumseh  Celery  Co.  v.  Cincinnati,  etc., 
R.  Co.,  4  I.  C.  R.  318;  5  I.  C.  C.  R.  663,  Putting  raisins  in  a  higher  class 
than  dried  fruits,  when  they  are  not  more  valuable,  is  an  unjust  discrimina- 
tion. Martin  v.  Southern  Pac.  R.  Co.,  2  I.  C.  R.  1;  2  1.  C.  C.  R.  1.  Different 
rates  may  be  given  on  cotton  compressed  than  on  cotton  uncompressed. 
Lotspeich  v.  Central  R.  &  B.  Co.,  78  Ala.  306;  New  Orleans  Cotton  Exchange 
V.  Illinois  Central  R.  Co.,  21.  C.  R.  777;  3  I.  C.  C.  R.  534.  But  in  the  latter 
case  it  was  held  that  the  difference  should  not  exceed  the  actual  and  necessary 
cost  of  compression.  Putting  railroad  ties  in  a  special  class  with  a  higher 
rate  than  other  lumber  is  an  unjust  discrimination,  and  not  to  be  justified  by 
a  desire  to  cheapen  the  price  to  the  railroad  company.  Reynolds  v.  Western 
New  York,  etc.,  R  Co.,  1 1.  C.  R.  685;  1  L  C.  C.  R.  893.    In  the  opinion  it 
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ii  said:  "  Rates  established  by  a  common  carrier  under  the  influence  of  a 
desire  to  keep  upon  its  line  a  material  for  which  the  road  itself  has  use,  or  to 
keep  the  price  thereof  low  for  its  own  advantage,  cannot  be  justified  either  in 
morals  or  in  law.  Every  party  who  produces  such  a  material  is  entitled  to 
sell  it  when  he  wishes,  in  the  best  available  market,  and  the  common  carrier 
has  no  right  to  prevent  his  doing  so  by  disproportionate  or  imreasonable 
rates."  See,  also,  to  the  .same  effect,  Louisville,  etc.,  R.  Ck>.  v.  Wilson,  139 
Ind.  517;  32  N.  E.  Rep.  311. 

A  carload  of  lumber,  consisting  of  plank  dressed  on  one  side,  and  some 
scantling,  was  held  to  be  of  the  same  class  as  a  carload  of  planks,  which  had 
been  prepared  for  making  troughs,  and  that  both  should  have  the  same  rate. 
New  York,  T.  &  M.  R.  Co.  v.  Gallaher,  79  Tex.  685;  15  8.  W.  Rep.  694.  In 
Hurlburt  v.  Lake  Shore  &  M.  S.  R.  Co.,  2  I.  C.  R.  81;  2  L  C.  C.  R  122,  it  was 
held  that  hub  blocks  should  be  classed  with  lumber  rather  than  with  unfin- 
ished wagon  material,  which  had  a  higher  rate.  Giving  finished  and  unfln* 
ished  chamber  sets  the  same  rate  was  held  an  unjust  discrimination  against 
the  latter,  because  they  were  less  valuable,  and  more  of  them  could  be  packed 
in  a  car.  Potter  Mfg.  Co.  v.  Chicago  &  G.  T.  R.  Co.,  4  I.  C.  R.  228;  5  I.  C. 
C.  R,  514. 

Harvard  Co.  v.  Pennsylvania  Co.,  8  I.  C.  R.  257;  4  I.  C.  C.  R.  212,  is  an 
interesting  case  on  the  subject  of  classification  and  rating  as  between  aiticles 
and  commodities.  The  complainant  was  a  manufacturer  of  surgical  chairs, 
which  were  shipped  singly  in  less  than  carload  lots.  They  were  partly 
knocked  down  and  crated  when  prepared  for  shipment.  They  werp  given  a 
double  first-class  rate  along  with  barber,  dental  and  reclining  chairs,  boxed  or 
crated.  These  latter  were  both  more  valuable  and  more  bulky.  Pianos  and 
organs  boxed,  sideboards  and  desks  crated,  and  sewing  machines  boxed  or 
wrapped,  were  simply  first  class.  It  was  held  that,  considering  the  weight, 
bulk  and  value  of  surgical  chairs,  and  their  capability  of  being  packed  with 
other  goods,  as  compared  with  the  other  articles  mentioned  in  respect  of  the 
same  qualities,  the  surgical  chairs  were  rated  too  high,  and  should  be  reduced 
to  simply  first  class.  In  the  opinion  by  Bragg,  Commissioner,  it  is  said:  "  The 
question  presented  by  this  proceeding  is  whether  the  rates  charged  in  the 
transportation  of  surgical  chairs  are  relatively  too  high,  as  compared  with  the 
rates  for  the  carriage  of  other  property  with  which  these  chairs  as  freight  may 
in  substantial  respect  be  compared,  as  to  bulk,  value,  expense  of  handling  and 
of  carriage.  As  to  the  rates  upon  these  other  articles,  such  as  barber  chairs, 
dental  chairs  and  reclining  chairs,  or  of  the  rates  on  pianos,  cabinet  organs, 
sideboards,  desks  and  sewing  machines,  no  question  as  to  their  reasonableness 
or  justice  has  been  made  before  us.  If  the  question  was  the  mere  price, 
defendants'  charge  for  transporting  these  surgical  chairs  from  Canton  to  any 
of  the  cities  named  in  the  evidence,  without  regard  to  the  rates  charged  upon 
other  articles  from  and  to  the  same  points,  and  of  other  freight  carried  in  the 
same  car  or  train  from  which  the  carrier  was  deriving  revenue,  it  would  with- 
out any  doubt  be  a  very  great  service  rendered  for  a  very  small  price,  and  this 
would  be  more  or  less  true  of  any  service  rendered  by  the  railroad  companies 
in  the  transportation  of  any  particular  kind  of  freight  for  any  distance.  But 
the  business  of  a  railway  carrier  is  not  made  up  of  the  transportation  of  one 
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article  only  ;  it  relates  to  the  movement  of  a  large  and  diversified  traffic.  II 
results,  therefore,  in  this,  as  in  numerous  other  instances,  that  a  different 
standard  of  estimate  may  be  safely  consulted,  such  as  that  of  other  freight 
carried  contemporaneously  and  a  comparison  of  the  charge  made  for  other 
articles  in  which  the  same  calculations  as  to  value,  bulk  and  expense  of  han- 
dling and  of  carriage  would  to  a  considerable  extent  enter,  and  for  the  pur- 
poses of  such  comparison  it  is  not  indispensably  necessary  that  the  articles 
should  be  competitive  with  each  other,  though  if  they  are  competitive  then 
this  feature  must  more  strongly  bring  to  view  the  fact  of  discrimination  in 
rates,  if  there  be  such."  And  again:  "That  a  rate  maker  may  and  in  fact 
should  take  into  consideration,  as  shown  by  the  evidence  in  this  case,  such 
controlling  conditions,  in  preparing  a  classification,  as  bulk  and  space  occu- 
pied, the  weight  of  the  article  as  compared  with  its  dimensions,  its  value, 
whether  it  can  be  so  loaded  into  a  car  as  to  make  a  full  carload,  and  whether 
as  a  matter  of  fact  it  is  hauled  in  carloads  as  well  as  in  less  than  carloads, 
are  each  and  all  true.  But  the  mere  fact  than  one  article,  for  example,  sewing 
machines,  is  shipped  in  greater  quantities  than  surgical  chairs,  when  each  as 
a  rule  is  shipped  in  less  than  carload  quantities,  and  of  no  large  difference  in 
bulk,  weight  and  value,  and  of  no  appreciable  difference  in  expense  of  han- 
dling and  of  haul,  that  this  alone  should  constitute  in  itself  any  reason  why 
the  former  should  enjoy  lower  rates  or  classification  than  the  latter,  merely 
for  the  reason  that  they  are  shipped  in  greater  quantities,  is  a  doctrine  to  which 
we  cannot  give  our  assent.  In  such  a  case  mere  quantity,  not  measured  by  a 
recognized  unit  of  quantity  adapted  to  carriage  and  lessening  the  expense  of 
handling  and  carriage,  cannot  be  allowed  to  affect  rates  in  the  transportation 
of  property.  The  small  dealer  is  entitled  to  just  and  reasonable  rates  on  his 
product,  as  much  so  as  many  and  large  dealers,  and  any  discrimination  between 
them  in  rates  based  upon  the  idea  that  the  one  class  of  persons  makes  many 
shipments  while  the  other  makes  but  few  is  unjust  and  unreasonable  under 
the  provisions  of  the  act  to  regulate  commerce.  It  is  a  discrimination  in 
favor  of  one  kind  of  traffic  as  against  another  in  the  vital  matter  of  rates,  and 
Is  unlawful." 

That  great  care  must  be  exercised  in  adjusting  rates  upon  articles  and  com- 
modities which  come  in  competition  with  each  other  is  illustrated  by  cases 
relating  to  the  rates  upon  grain  and  grain  products,  and  upon  live  hogs  and 
hog  products.  Bates  v.  Pennsylvania  R.  Co.,  2  I.  C.  R.  715 ;  8  I.  C.  C.  R. 
435;  Bates  v.  Pennsylvania  R.  Co.,  3  I.  C.  R.  296 ;  4  I.  C.  C.  R.  281 ;  Board 
of  Trade  of  Chicago  v.  Chicago  &  Alton  R.  Co.,  3  I.  C.  R.  238 ;  4  I.  C.  C.  R 
168 ;  McMorran  v.  Grand  Trunk  R.  Co.,  2  I.  C.  R.  604;  8  I.  C.  C.  R,  252; 
Squire  v.  Michigan  Central  R,  Co.,  8  I.  C.  R.  615 ;  4  I.  C.  C.  R.  611 ;  Schu- 
macher Milling  Co.  v.  Chicago,  R.  I.  &  P.  R.  Co.,  4  I.  C.  R.  378.  Also  by 
the  cases  already  cited  relating  to  the  rates  upon  the  different  sorts  and  grades 
of  coal.  In  Nitshill,  etc..  Coal  Co.  v.  Caledonian  R.  Co.,  2  Nev.  &  Mac.  47, 
it  appeared  that  the  defendant  had  two  branches  from  its  main  line  leading  to 
different  collieries,  from  which  coal  was  shipped  to  Granton  by  rail  and  thence 
by  sea  to  market.  The  defendant  made  two  rates,  one  for  gas  coal  and  one 
for  common  coal.  Gas  coal  included  cannel  coal  only  and  plaintiffs  were  the 
only  shippers  of  that  kind  of  coaL    Other  mines  produced  what  was  called 
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splint  coal  and  this  was  also  used  for  making  gas,  and  so  came  in  competi- 
tion with  the  cannel  coal.  It  was  held  that  the  classification  and  higher  rate 
for  cannel  coal  was  an  undue  prejudice  of  the  plaintiffs  and  that  they  should  be 
charged  the  same.  In  the  opinion  it  is  said  :  "The  question  is  now  narrowed 
to  this  —  whether  splint  and  cannel  have  enough  in  common,  in  respect  of 
their  gas-produciug  qualities  and  of  the  uses  to  which  they  are  applied,  to  be 
competitive,  and  to  make  it  a  preference  or  prejudice  under  the  Traffic  Act  if 
they  are  carried  under  similar  conditions  at  unequal  rates,  and  whether  an 
undue  preference  is  created  by  the  rates  at  which  they  are  carried  to  Qranton 
by  the  Caledonian  Ry.  Co.  *  *  *  It  appears  to  us  on  the  whole  that  the 
two  articles  cannot  but  be  regarded  as  competitive,  and  that  there  ought  not 
to  be  any  difference  in  the  rates  at  which  they  are  carried." 

The  following  cases  also  to  some  extent  concern  the  subject  of  this  section; 
Thurber  v.  New  York  Central,  etc.,  R  Co..  2  I.  C.  R.  742 ;  8  I.  C.  C.  R.  478; 
New  York  Board  of  Trade  v.  Pennsylvania  R.  Co.,  3  I.  C.  R.  417  ;  4  I.  C.  C.  R. 
447 ;  Perry  v.  Florida  Central,  etc.,  R.  Co.,  3  I.  C.  R.  740  ;  6  I.  C.  C.  R.  97 ; 
Woodger  V.  Great  Eastern  Ry.  Co.,  2  Nev.  &Mac.  102. 

16.  Ghroup  rates. —  It  is  a  common  practice  to  give  to  all  the  manufacturers 
or  producers  of  a  given  article  or  commodity  in  a  limited  district  the  same 
rate  to  a  common  market,  although  the  haul  varies  somewhat  for  each  shipper, 
according  to  his  location  in  the  district.  This  is  known  as  ''grouping,"  or 
making  '*  group  rates,"  and  may  or  may  not  result  in  an  unjust  discrimination 
according  to  the  circumstances  and  conditions  of  the  case.  In  Howell  v.  New 
York,  L.  E.  &  W.  R.  Co.,  2  I.  C.  R.  162 ;  2  I.  C.  C.  R.  272,  it  appeared  that  the 
defendant  made  a  group  rate  on  milk  from  a  large  number  of  its  stations  to 
New  York.  These  stations  varied  in  distance  from  2t  miles  to  188  miles 
from  the  latter  city.  The  rate  was  sustained  on  account  of  the  great  expense 
of  handling  the  traffic  at  stations  as  compared  with  the  expense  of  transporta- 
tion alone,  the  interest  of  the  public  in  having  an  abundant  supply  of  fresh 
milk,  and  because  there  was  a  demand  for  all  the  milk  brought  to  market 
at  reasonable  prices.  In  Imperial  Coal  Co.  v.  Pittsburgh  &  L.  E.  R.  Co.,  2  I. 
C.  R.  436;  2 1.  C.  C.  R.  618,  it  appeared  that  all  the  coal  mines  within  a  radius 
of  forty  miles  about  Pittsburgh  were  given  a  group  rate  of  ninety  cents  per  ton  to 
lake  ports.  AJl  the  mines  were  worked  at  about  the  same  expense,  all  things 
considered,  and  they  produced  about  the  same  quality  of  coal,  which  came  into 
direct  competition.  The  rate  was  sustained,  the  commission  finding  that  there 
was  no  undue  prejudice  of  the  nearer  mines  or  preference  of  the  farther  ones. 
Some  stress  is  also  put  upon  the  fact  that  coal  is  a  common  necessity  and  that 
the  public  are  interested  in  having  it  cheap.  It  is  observed  by  Schoonmaker, 
Commissioner,  as  follows:  ''The  question  of  the  lawfulness  or  relative  reason- 
ableness of  the  uniform  rate,  to  the  extent  to  which  it  is  applied,  is  to  be  deter- 
mined apart  from  the  interests  of  the  carriera,  and  in  regard  tp  the  rights  and 
interests  of  the  coal  producere  in  the  territory,  in  view  of  the  conditions  of 
the  business  disclosed  in  the  testimony.  The  carriera  are  the  common  servants 
of  all  the  producere  and  shippere  of  the  coal,  and  are  bound  to  serve  them  all 
reasonably  and  without  unjust  discrimination  or  undue  prejudice;  but  it  is 
not  the  duty  of  carriera  to  disregard  distance  or  natural  disadvantages  of  loca- 
tion, and  equalize  access  to  markets  for  all  engaged  in  a  common  business, 
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though  differently  situated.  It  may,  however,  be  lawful,  and  be  eupporied 
by  just  public  considerations,  for  carriers  to  give  equal  access  to  markets  in 
localities  of  dissimilar  distances;  and  it  may  involve  no  material  difference  in 
expense  to  the  carrier.  No  producer  or  shipper  has  an  exclusive  right  to  sup- 
ply a  market,  and  the  interests  of  consumers  and  of  the  general  public  may 
justify  carriers  in  enlarging  the  field  from  which  the  demand  for  a  commodity 
may  be  supplied  on  terms  of  equality  for  transportation.  That  is  only  a 
recognition  of  the  principle  that  the  general  interests  are  paramount  to  indi- 
vidual or  local  interests.  In  other  cases  it  may  be  unreasonable,  and,  there- 
fore, unlawful,  to  give  equal  rates  to  diversely  situated  localities  where  a 
demand  does  not  exist  for  a  larger  supply,  and  where  conditions  intervene 
that  give  an  undue  preference  or  advantage  to  the  less  favorably  situated 
localities.  In  all  such  cases,  therefore,  the  question  whether  a  favorably  situ- 
ated locality  is  unjustly  discriminated  against  by  a  grouped  rate,  or  an  undue 
preference  or  advantage  given  to  the  less  favorably  situated  locality,  is  prin- 
•cipally  one  of  fact  and  not  solely  of  law." 

While  the  group  rate  was  sustained  in  this  case,  the  principle  is  clearly  laid 
down  that  "if  the  effect  of  disregarding  distance  is  to  impose  burdens  for  the 
benefit  of  others  on  those  who  have  the  natural  advantage  of  location,  it  is 
unjust  and  cannot  be  sanctioned." 

The  following  are  somewhat  similar  cases  in  which  group  rates  upon  coal 
were  sustained:  Coxe  Bros.  v.  Lehigh  Valley  R.  Co.,  8  I.  C.  R.  460;  4  L  C 
C.  R.  536;  Rend  v.  Chicago  &  N.  W.  R.  Co.,  2  I.  C.  R.  313;  2  1.  C.  0.  K 
540. 

A  group  rate,  or  "  blanket  rate,"  as  it  was  called,  upon  petroleum  oils  from 
all  points  east  of  the  ninety -seventh  meridian  to  the  Pacific  coast,  was  sus- 
tained in  Rice  v.  A.,  T.  &  S.  F.  R.  Co.,  8  I.  C.  R.  263;  4  I.  C.  C.  R.  228.  This 
made  the  rate  uniform  for  all  oil-producing  points,  and  was  made  necessar}' 
by  the  competition  of  all-water  lines,  and  of  part  rail  and  part  water  lines. 
Interstate  Com.  Com.  v.  Detroit,  etc.,  R.  Co.,  67  Fed.  Rep.  1005.  and  Texas 
&  P.  R.  Co.  V.  Euteman,  54  Fed.  Rep.  547,  also  tend  to  support  group  rates. 

Poughkeepsie  Iron  Co.  v.  New  York  Central,  etc..  R.  Co.,  3  I.  C.  R.  248;  4 
I.  C.  C.  R.  195,  and  Boston  Chamber  of  Commerce  v.  Lake  Shore,  etc.,  R  Co., 
1  I.  C.  R.  754;  1  I.  C.  C.  R.  436,  have  a  bearing  on  the  subject  of  jjroup  rates. 

In  England  the  decisions  would  not  seem  to  be  so  favorable  to  group  rates, 
though  the  principles  applied  are  the  same.  In  Denaby  Main  Colliery  Co.  v. 
Manchester,  etc.,  R.  Co.,  3  Nev.  &  Mac.  426,  it  appeared  that  coal  mines 
working  the  same  bed  of  coal  and  occupying  a  district  about  twenty  miles 
across  were  grouped  and  charged  the  same  rate.  The  plaintiffs  were  fifteen 
miles  nearer  to  market  than  the  most  distant.  It  was  held  that  the  plaintiffs 
were  unduly  prejudiced,  and  that  a  mileage  rate  should  be  charged.  Differ- 
ent iron  works  were  located  along  the  Furness  railway  within  a  distance  of 
twenty  miles.  They  all  obtained  ore  and  coke  from  the  same  sources,  made 
the  same  quality  of  iron  and  sent  it  to  the  same  market.  The  works  were  all 
grouped  and  charged  the  same  rate  on  their  product  out,  but  the  nearer  mines 
were  charged  less  on  materials  in.  The  plaintiffs  were  the  nearest  to  market, 
and  the  group  rate  was  held  to  be  an  undue  prejudice  against  them.  All  the 
works  marketed  their  iron  largely  at  Sheffield,  which  was  distant  about  119 
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miles  from  the  nearest  works  and  189  miles  from  the  remotest.  No  principle 
seems  to  be  applied,  but  the  question  is  determined  as  one  of  fact,  and  the 
difference  in  distance  held  to  be  too  great  to  justify  a  group  rate.  North 
Lonsdale  Iron  &  Steel  Co.  v.  Fumess  R.  Co.,  7  Ry.  &  Can.  Traffic  Cas.  146. 
Group  rates  were  sustained  in  Lloyd  v.  Northampton,  etc.,  R.  Co.,  3  Nev.  & 
Mac.  259,  but  here  the  extreme  difference  in  distance  was  only  two  and  one- 
half  miles.  The  case  of  Denaby  Main  Colliery  Co.  v.  Manchester,  S.  &  L. 
Ry.  Co.,  L.  R.,  13  Q.  B.  D.  674;  8.  C.  on  appeal,  14  Q.  B.  D.  209;  S.  C.  in 
House  of  Lords,  11  App.  Cas.  97,  doubtless  involved  the  same  rates  in  ques- 
tion before  the  commissioners  in  the  first  English  case  above  cited.  The  suit 
was  by  the  railway  company  against  the  colliery  company  to  recover  freight 
on  coal.  The  defendant  set  up  a  counterclaim  for  overcharges,  based  in  part 
upon  the  group  rate.  It  was  held  by  all  the  courts  that  no  action  would  lie 
for  a  breach  of  section  2  of  the  Traffic  Act,  and  it  followed  that  no  question 
arose  as  to  whether  a  group  rate  was  an  undue  prejudice  against  the  defend- 
ants. It  was  held  by  the  Divisional  Court  that  the  group  rate  was  a  violation 
of  the  equality  clause  in  section  90  of  the  Railway  Clauses  Consolidation  Act  of 
1845,  but  the  contrary  was  held  in  the  Court  of  Appeal  and  in  the  House  of 
Lords.     Section  90  will  be  found  in  section  3  of  this  note. 

See  further,  Budd  v.  London  &  N.  W.  R.  Co.,  36  L.  T.  (N.  S.)  802;  4  Ry.  & 
Canal  Traffic  Cas.  893;  Ransome  v.  Eastern  Counties  Ry.  Co.,  4  C.  B.  (N.  S.) 
135;  Phipps  v.  London  &  N.  W.  R.  Co.,  (1892)  2  Q.  B.  229. 

The  English  act  of  1888  (51  &  53  Vict.  chap.  25,  §  29)  sanctions  group  rates, 
"  provided  that  the  distances  shall  not  be  unreasonable,  and  that  the  group 
rates  charged  and  the  places  grouped  together  shall  not  be  such  as  to  create 
an  undue  preference."  See  2d  Ann.  Rep.  I.  C.  C,  Appendix  I;  2  I.  C.  R., 
Appendix  I,  pp.  ix,  xiv.  This  section  would  leave  the  group  rate  in  the 
same  position  as  before,  since  group  rates  were  not  prohibited  before  unless 
they  were  an  undue  preference,  and  they  are  not  authorized  now  if  they  are. 

16.  Discrimination  between  localities. — Both  the  English  Traffic  Act 
of  1854  and  the  Interstate  Commerce  Act  expressly  forbid  unjust  discrimina- 
tion for  or  against  localities.  In  Liverpool  Com  Traders'  Assn.  v.  London  & 
N.  W.  R.  Co.,  7  Ry.  &  Can.  Traffic  Cas.  125,  it  is  said:  '*  Probably  nothing 
has  been  alleged  against  railway  companies  which  has  been  more  bitterly 
resented  by  the  trading  community  than  the  differential  treatment  of  two  dif- 
ferent districts  by  railway  companies  serving  both  localities."  The  same  evil 
has  existed  extensively  in  this  country,  and  was  one  of  the  prominent  causes 
leading  to  the  passage  of  the  Interstate  Commerce  Act. 

In  an  early  case  decided  by  the  commission  it  is  said:  ''  The  act  to  regulate 
commerce  is  intended  for  the  protection  of  the  general  public,  and  its  pervad- 
ing principle  is  equality  for  all  persons  and  communities  under  substantially 
similar  circumstances  and  conditions.  This  demands  such  adjustments  of 
rates  as  shall  not  discriminate  unduly  in  favor  of  the  business  of  some  locali- 
ties, and  prove  destructive  to  similar  pursuits  in  other  localities,  and  prohibits 
carriers  from  imposing  excessive  rates  where  the  absence  of  competition 
affords  opportunity  to  do  so,  and  thus  unfairly  stimulate  favored  communi- 
ties at  the  expense  of  others.  The  larger  cities  and  commercial  centers  usually 
enjoy  valuable  advantages  because  the  interests  of  carriers  and  the  existence 
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of  competitioii  sufficiently  guard  them.  But  one  object  of  the  law  is  that  the 
strong  shall  not  have  undue  advantages  over  the  weak,  and  that  nunorities 
shall  be  protected  and  their  iutert^ts  guarded  so  that  substantial  equality  may 
exist  for  all."  Boards  of  Trade  Union  v.  Chicago,  M.  &  St.  P.  R.  Co.,  1  I. 
C.  R.  608;  1 1.  C.  C.  R.  215. 

In  Chicago  &  Alton  R.  Co.  v.  People,  67  HI.  11,  it  is  said  that  the  common 
law  forbids  unjust  discrimination  between  communities  and  localities  for  the 
same  reason  as  between  individuals.  We  have  shown  elsewhere  that  all  un  j  ust 
discrimination  is  contrary  to  the  common  law,  and  the  general  rule  would 
embrace  discrimination  between  localities  as  well  as  between  individuals.  8 
Am.  R.  R.  &  Corp.  Rep.  700,  note.  A  definite  personal  injury  would  be  less 
easily  shown  in  such  case,  and  this  may  account  for  the  absence  of  litigation 
on  the  subject. 

It  is  unlawful  for  a  railroad  company  to  favor  one  community  at  the  expense 
of  another,  or  to  equalize  the  diverse  advantages  of  different  localities  by  a 
system  of  rates  which  places  them  all  upon  a  par  in  the  same  market.  "  Each 
locality  is  entitled  to  have  and  retain  as  against  all  other  localities  the  benefits 
which  naturally  accrue  to  it  by  reason  of  its  advantageous  location."  Abbott 
V.  Canadian  Pac.  R.  Co.,  4  I.  C.  R.  274;  5  I.  C.  C.  R.  612.  '*That  rates 
should  be  fixed  in  inverse  proportion  to  the  natural  advantages  of  cx)mpeting 
towns,  with  the  view  of  equalizing  *  commercial  conditions,'  as  they  are  some- 
times described,  is  a  proposition  unsupported  by  law  and  quite  at  variance 
with  every  consideration  of  justice.  Each  community  is  entitled  to  the  bene- 
fits arising  from  its  location  and  natural  conditions,  and  any  exaction  of 
charges  unreasonable  in  themselves  or  relatively  unjust,  by  which  those  bene- 
fits are  neutralized  or  impaired,  contravenes  alike  the  provisions  and  the 
policy  of  the  statute."  Eau  Claire  Board  of  Trade  v.  Chicago,  M.  &  St.  P.  R. 
Co.,  4  I.  C.  R.  65;  6  I.  C.  C.  R.  264.  To  the  same  effect:  Chamber  of  Com- 
merce V.  Great  Northern  Ry.  Co.,  4  I.  C.  R.  230;  5  I.  C.  C.  R.  571;  Skinnin- 
grove  Iron  Co.  v.  Northeastern  R.  Co.,  5  Ry.  &  Can.  Traffic  Cas.  244. 

The  fact  that  one  locality  has  the  advantage  of  competition  in  carriage  is 
held  not  to  justify  a  railroad  in. giving  it  rates  which  are  relatively  unjust  to 
other  localities.  "  A  company  cannot  have  equal  rates  with  other  companies 
at  the  cost  of  inequalities  in  it^  own  system  merely  that  it  may  not  be  excluded 
from  competing."  Sir  Frederick  Peel,  in  Liverpool  Corn  Traders'  Assn.  v. 
London  &  N.  W.  R.  Co  ,  7  Ry.  &Can.  Traffic  Cas.  125, 148.  "  The  principle 
of  relative  justice  applied  is  that  where  a  carrier,  by  reason  of  competitive 
conditions,  or  for  other  reasons,  serves  certain  localities  at  very  low  rates,  the 
concessions  made  must  not  subject  other  localities  or  other  patrons  dependent 
on  the  same  carrier  to  undue  or  unreasonable  prejudice  or  disadvantage,  but 
there  must  be  an  equitable  adjustment  of  rates  so  that  there  is  no  unjust  dis- 
crimination between  competitors  in  like  pursuits.  There  may  be  cases  in 
which  a  carrier  legitimately  engaged  in  serving  some  territory  is  compelled  by 
some  new  and  aggressive  competition  to  reduce  normal  and  reasonable  rates  to 
retain  business  for  its  line,  and  where  corresponding  reductions  to  points  not 
affected  or  less  affected  by  destructive  competition  might  be  unreasonable. 
But  when  a  carrier  voluntarily  enters  a  field  of  competition  where,  by  reason 
of  a  disadvantageous  route,  or  the  rigor  of  the  competitive  conditions,  remu- 
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neratiYe  rates  cannot  be  charged,  and  its  service  to  a  portion  of  its  patrons  is 
unprofitable,  it  accepts  the  lefcal  obligation  that  its  service  shall  be  impartial 
to  all  who  sustain  similar  relations  to  the  traffic,  and  for  whom  the  service 
itself  is  not  substantially  dissimilar."  Manufacturers  &  Jobbers*  Union  v. 
Minneapolis,  etc..  R.  Co.,  3  I.  C.  R.  115;  4  I.  C.  C.  R.  79.  On  the  propriety 
of  taking  into  account  the  fact  of  competition  in  such  cases,  see  the  authori- 
ties cited  in  section  13  of  this  note. 

The  result  of  the  cases  seems  to  be  that  the  fact  that  one  locality  enjoys 
competition  in  transportation  is  not  a  factor  to  be  considered  in  determining 
whether  the  rates  between  that  and  other  localities  served  by  the  same  road 
are  relatively  just.  In  addition  to  the  cases  cited  are  the  following :  Abbott 
T.  Canadian  Pac.  Ry.  Co.,  4  I.  C.  R.  274;  6  I.  C.  C.  R.  612;  Raymond  v. 
Chicago,  M.  &  St.  P.  R.  Co.,  1  I.  C.  R.  627;  1  I.  C.  C.  R.  230;  Boarda 
of  Trade  Union  v.  Chicago,  M.  &  St.  P.  R.  Co.,  1 1.  C.  R.  608 ;  1  I.  C.  C.  R, 
215 ;  Eau  Claire  Board  of  Trade  v.  Chicago,  M.  &  St.  P.  R.  Co.,  4  I.  C.  R.  65; 

5  L  C.  C.  R.  264 ;  Chicago  &  A.  R.  Co.  v.  People,  67  111.  11 ;  Illinois  Central 
R.  Co.  V.  People,  121  111.  304  ;  Budd  v.  London  &  N.  W.  Ry.  Co.,  36  L.  T. 
(N.  S.)802;  S.  C,  4  Ry.  &  Can.  Traffic  Cas.  893;  Liverpool  Com  Traders' 
Aaan.  v.  London  &  N.  W.  Ry.  Co.,  7  Ry.  &  Can.  Traffic  Cas.  125.  The  general 
rule  laid  down  by  these  authorities  is,  that  rates,  as  between  localities,  should 
be  relatively  just  and  equal.  In  applying  this  general  rule  the  important 
question  is  as  to  what  factors  or  considerations  may  be  taken  into  account  in 
determining  the  relative  justness  and  equality  of  rates.  Undoubtedly  the 
principal  elements  to  be  considered  are  those  which  relate  to  the  cost  of  serv- 
ice and  the  renumerative  character  of  the  traffic.  Every  circumstance 
which  affects  the  cost  of  service,  as  between  two  localities  served  by  the  same 
road,  such  as  difference  in  length  of  haul,  or  difference  in  cost  of  handling  or 
working  the  traffic,  affords  a  legitimate  basis  for  a  difference  in  rates.  Illinois 
Central  R.  Co.  v.  People,  121  111.  304 ;  Boards  of  Trade  Union  v.  Chicago,  M. 

6  St.  P.  R  Co.,  1 1.  C.  R.  608 ;  1 1.  C.  C.  R.  215 ;  Bates  v.  Pennsylvania  R. 
Co.,  2  I.  C.  R.  715;  3  I.  C.  C.  R.  435;  ^Manufacturers  &  Jobbers'  Union  v. 
Minneapolis  &  St.  L.  R.  Co.,  3  I.  C.  R.  115 ;  4  I.  C.  C.  R.  79 ;  Board  of  Trade 
of  Chicago  v.  Chicago  &  A.  R.  Co.,  3  I.  C.  R.  233 ;  4  1.  C.  C.  R.  158 ;  Rice  v. 
Western  N.  Y.  &  Pa.  R.  Co..  3  L  C.  R.  162;  4  I.  C.  C.  R.  131 ;  Squire  v. 
Michigan  Central  R.  Co.,  3  I.  C.  R.  515  ;  4  I.  C.  C.  R.  611 ;  Eau  Claire  Board 
of  Trade  v.  Chicago,  M.  &  St.  P.  R.  Co..  4  I.  C.  R.  65;  5  I.  C.  C.  R.  264; 
Abbott  V.  Canadian  Pac.  R.  Co,,  4  I.  C.  R.  274;  5  I.  C.  C.  R.  612;  Ransome 
V.  Eastern  Counties  R.  Co.,  1  C.  B.  (N.  S.)  437;  87  E.  C.  L.  R  87;  Richardson 
V.  Midland  Ry.  Co.,  4  Ry.  &  Can.  Traffic  Cas.  1;  Girardot  v.  >Iidland  Ry. 
Co.,  4  Ry.  &  Can.  Traffic  Cas.  291;  Town  Commissioners  of  Newry  v.  Great 
Northern  Ry.  Co.,  7Ry.  &  Can.  Traffic  Cas.  184.  The  volume  of  traffic  to 
one  place  may  be  so  much  greater  than  to  another  that  it  can  be  worked  more 
economically,  and  this  is  held  to  justify  a  difference  in  rates  in  favor  of  the 
place  having  the  greater  traffic.  Richardson  v.  Midland  Ry.  Co.,  4  Ry.  & 
Can.  Traffic  Cas.  1;  Manufacturers  &  Jobbers'  Union  v.  Minneapolis  &  St. 
L.  R  Co.,  3  I.  C.  R  115;  4  I.  C.  C.  R.  79.  But  see  Girardot  v.  Midland  Ry. 
Co.,  4  Ry.  &  Can.  Traffic  Cas.  291. 
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A  railroad  cannot  be  said  to  discriminate  against  a  locality  which  it  does  not 
serve,  although  it  may  make  rates  to  other  localities  which  give  the  latter  an 
advantage  over  the  former.  Eau  Claire  Board  of  Trade  v.  Cliicago,  M.  &  St. 
P.  R.  Co..  4  I.  C.  R.  66 ;  6  I.  C.  C.  R,  364. 

It  is  held  that  there  may  be  an  unjust  discrimination  between  localities 
although  they  are  not  in  competition.  Illinois  Central  R.  Co.  v.  People,  121 
HI.  804.  Upon  this  point  the  court  says:  "The  injustice  spoken  of  is  not 
that  resulting  from  the  destruction  of  local  competition,  but  that  resulting 
from  overcharging.  Undoubtedly,  injustice  may  result  to  a  given  locality, 
and  thus  to  every  individual  interested  in  its  business,  by  giving  rates  to  a 
fairly  competing  point,  which  will  enable  that  point  to  take  the  business  away 
from  the  given  locality.  That,  however,  is  not  the  only  way  by  which  a  given 
locality  and  its  citizens  may  be  injured  by  unjust  discrimination.  It  can 
hardly  be  necessary  to  argue  that  a  discrimination  against  a  given  locality, 
where  there  is  charged  for  the  transportation  of  freight  to  or  from  it  an 
amount  which  the  law  does  not  allow,  is  unjust,  no  matcer  whether  other 
localities  are  only  charged  what  the  law  allows,  or  are  charged  less  than  the 
law  allows ;  and  it  must  also  be  equally  obvious,  that  in  a  case  of  this  kind 
each  individual  shipper  is,  in  fact,  injured  to  the  amount  of  the  excess  which 
he  is  required  to  pay  beyond  the  amount  which  the  law  allows,  although  he 
may,  in  fact,  be  ignorant  at  the  time  that  the  amount  which  he  is  required  to 
pay  is  beyond  the  amount  allowed  by  law.  The  effect  falls  in  the  first 
instance  upon  him,  although  it  is  true  that  he  may  ultimately  indemnify  him- 
self by  charging  the  amount  up  to  the  purchasers  of  that  which  is  shipped ; 
but  then  it  falls  upon  them,  and  is  an  unjust  discrimination  to  their  injury.*' 

The  fact  that  a  town  or  locality  has  made  large  contributions  in  aid  of  a 
railroad,  is  no  reason  why  it  should  have  preferential  rates.  Lincoln  Board  of 
Trade  v.  B.  &  M.  R.,  2  I.  C.  R.  95 ;  2  I.  C.  C.  R.  147. 

It  would  be  impossible  to  go  into  the  details  of  the  cases  relating  to  dis- 
crimination between  localities,  without  undue  expansion  of  this  note.  In 
Addition  to  the  cases  already  cited  in  this  section  we  refer  to  the  following 
upon  the  same  subject :  Harwell  v.  Columbus  &  W.  R  Co.,  1 1  C.  R.  631 ;  1 
I.  C.  C.  R.  236  ;  Crews  v.  Richmond  &  D.  R.  Co.,  1  I.  C.  R.  708  ;  1 1.  C.  C.  R. 
401 ;  Lincoln  Board  of  Trade  v.  Mo.  Pac.  R.  Co. ,  2  I.  C.  R.  98 ;  2  I.  C.  C.  R. 
156 ;  Detroit  Board  of  Trade  v.  Grand  Trunk  R.  Co.,  2  I.  C.  R  199  ;  2 1.  C.  C. 
R.  315 ;  Milwaukee  Chamber  of  Commerce  v.  Flint  &  Pere  Marquette  R  Co., 
2L  C.  R393;  2L  C.  C.  R  553;  Logan  v.  C.  &  N.  W.  R  Co..  2  L  C.  R431; 
2  I.  C.  C.  R  604;  New  Orleans  Cotton  Exchange  v.  Illinois  Central  R  Co..  2 
I.  C.  R  777;  3  I.  C.  C.  R  534 ;  Kemble  v.  Lake  Shore,  etc.,  R  Co.,  3  L  C. 
R  830 ;  5  I.  C.  C.  R.  166 ;  Poughkeepsie  Iron  Co.  v.  New  York  Central  &  H. 
R  R  Co.,  8  I.  C.  R  248 ;  4  I.  C.  C.  R  196 ;  Kaufman  Milling  Co.  v.  Missouri 
Pac.  R.  Co.,  3 1.  C.  R  400 ;  4  I.  C.  C.  R.  417 ;  Anthony  Salt  Co,  v.  Missouri 
Pac.  R  Co.,  4  L  C.  R  33  ;  5  I.  C.  C.  R  299 ;  Chamber  of  Commerce  of  Min- 
neapoUs  v.  Great  Northern  R.  Co.,  4  I.  C.  R.  230 ;  5  I.  C.  C.  R  571  ;  Board  of 
Trade  v.  Alabama  Midhind  R  Co.,  4  I.  C.  R  348 ;  Broughton  &  P.  Coal  Co., 
V.  Great  Western  Ry.  Co.,  4  Ry.  &  Can.  Traffic  Cas.  191 ;  Skinningrove 
Iron  Co.  V.  North  Eastern  Ry.  Co.,  5  Ry.  A  Can.  Traffic  Cas.  244;  Green- 
wood V.  Lancashire,  etc.,  Ry.  Co.,  6  Ry.  A  Can.  Traffic  Cas.  39 ;  Phipps  v. 
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London  A  N.  W.  R  Co.,  (1892)  2  Q.  B.  d29 ;  Interstate  Com.  Com.  y.  an< 
cinnati,  etc.,  R.  Co.,  56  Fed.  Rep.  925 ;  Interstate  Com.  Com.  y.  Detroit,  etc.» 
R  Co.,  67  Fed.  Rep.  1005. 

17.  DiBcruninationB  against  express  companies  and  against  carriers 
of  express  matter. — It  has  been  held  by  the  Supreme  Court  of  the  United 
States  that  railroad  companies  are  not  obliged  to  furnish  express  companies 
facilities  for  doing  an  express  business  upon  their  roads,  in  the  manner  in 
irhich  such  business  is  ustially  conducted,  unless  it  has  by  usage  held  itself 
out  as  a  common  carrier  of  such  companies  and  their  business,  or  unless  the 
duty  has  been  assumed  by  special  contract  or  imposed  by  statute.  Express 
Cases,  117  U.  S.  1,  1885.  So  far  as  appeared  in  those  cases  such  privileges 
were  never  granted,  except  in  pursuance  of  a  definite  written  contract  fixing 
the  rights  and  duties  of  the  parties,  and  such  contracts  usually  provided  for 
their  termination  upon  notice.  In  the*  cases  before  the  court  such  contracts 
between  the  plaintiff  express  companies  and  the  defendant  railroad  companies 
had  been  duly  terminated,  and  the  defendants  refused  to  renew  them  or  to 
accord  the  plaintiffs  the  usual  facilities  or  any  facilities  for  doing  an  express 
business,  except  to  carry  freight  for  them  upon  the  same  terms  as  for  any 
other  member  of  the  public.  The  express  companies  sued  to  compel  the 
defendants  to  grant  them  the  usual  or  reasonable  facilities  for  such  business. 
The  Supreme  Court  held  that  they  were  not  entitled  to  the  relief  and  directed 
the  suits  to  be  dismissed.  Six  judges  concurred  in  the  opinion  and  two  dis- 
sented. It  is  impliedly  if  not  expressly  held  that  the  railroad  companies  by 
affording  express  companies  the  usual  facilities  under  special  contracts,  did 
not  hold  themselves  out  as  common  carriers  of  such  companies  and  their  busi- 
ness, and  that  the  making  of  a  special  contract  with  one  company  did  not 
oblige  them  to  make  similar  contracts  with  other  companies  or  to  afford  them 
equal  facilities.  The  decision  of  the  lower  courts  will  be  found  in  10  Fed. 
Rep.  210 ;  3  McCrary,  147. 

This  case  has  been  followed  in  North  Carolina  and  is  in  accordance  with  an 
earlier  decision  in  Massachusetts.  Atlantic  Express  Co.  v.  Wilmington  &  W. 
R  Co..  Ill  N.  C.  4«8 ;  16  S.  E.  Rep.  393 ;  Sargent  v.  Boston  &  Lowell  R. 
Co.,  116  Mass.  416. 

Prior  to  the  decision  of  the  Supreme  Court  of  the  United  States  above 
referred  to,  it  had  been  held  by  a  number  of  federal  judges  that  railroad  com- 
panies were  under  obligation  to  afford  express  companies  reasonable  facilities 
for  carrying  on  their  business.  Dinsmorev.  Louisville,  etc.,  R.  Co.,  2  Fed. 
Rep.  465;  Texas  Express  Co.  v.  Texas  &  Pac.  R.  Co.,  6  Fed.  Rep.  426; 
Southern  Express  Co.  v.  Memphis,  etc.,  R.  Co.,  8  Fed.  Rep.  799;  Southern 
Express  Co.  v.  St.  Louis,  etc.,  R.  Co.,  10  Fed.  Rep.  210. 

It  has  also  been  held  in  a  number  of  cases  that  a  contract  by  which  a  rail- 
road company  gives  to  an  express  company  the  exclusive  right  of  doing  an 
express  business  on  its  road,  is  an  unjust  discrimination  and  void  and  that  it  is 
bound  to  treat  all  companies  alike.  Sandford  v.  Railroad  Co.,  24  Penn.  St. 
878 ;  New  England  Express  Co.  v.  Maine  Central  R.  Co.,  57  Maine,  188  ;  Inter- 
national Express  Co.  v.  Grand  Trunk  R  Co.,  81  Maine,  92;  McDuffee  v.  Rail- 
road Co.,  69  N.  H.  480;  Dinsmore  v.  LouiBville,  etc.,  R.  Co.,  2  Fed.  Rep.  465; 
Tszas  Express  Co.  t.  Texas  &  Fbc.  R  Co.,  6  Fed.  Rep.  426;  SouUiem  Express 
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Ck).  y.  Memphis,  etc.,  R.  Co.,  8  Fed.  Rep.  799.  And  see,  also.  Union  Looo- 
motive  Express  Co.  v.  Erie  Ry.  Co.,  87  N.  J.  L.  23;  Camblos  v.  Philadelphia 
&R.  R.  eo.,9Phila.  411. 

It  has  been  held  that  express  companies  do  not  come  within  the  Interstate 
Commerce  Act.  In  re  Express  Companies,  1 1.  C.  R.  677;  1 1.  C.  C.  R.  749; 
United  States  y.  Morsman,  42  Fed.  Rep.  448;  8 1.  C.  R.  112.  See,  also,  2d  Ann. 
Rep..  2  I.  C.  R.  251. 

There  has  been  much  controversy  in  England  between  the  railroad  com- 
panies and  the  carriers,  Vho  correspond  to  our  express  companies.  The  rail- 
road companies  have  endeavored  to  discriminate  against  the  carriers  in  varioua 
ways,  as  by  charging  the  carriers  more  for  the  same  service  than  was  charged 
to  other  members  of  the  public,  by  making  rates  and  classifications  which 
should  work  to  the  disadvantage  of  the  carrier,  by  charging  a  gross  sum  whick 
should  include  carriage  and  delivery,  and  by  compelling  carriers  to  pay  thia 
sum,  though  they  did  their  own  delivering,  and  by  affording  facilities  to  them- 
selves or  their  agents  in  receiving  and  delivering  goods,  which  were  denied  to 
the  carriers.  It  has  been  repeatedly  held  that  the  fact  that  one  requiring  the 
services  of  a  railroad  company  is  a  carrier,  is  not  a  circumstance  that  differen- 
tiates the  service,  or  justifies  any  difference  in  charge  or  treatment.  Parker 
v.  Great  Western  R.  Co.,  3  Eng.  R.  &  C.  Cas.  563;  7  M.  &  G.  253;  49  E.  C.  L. 
R.  252;  Edwards,  Assignee  of  Parker,  v.  Great  Western  R  Co.,  11  C.  B.  588; 
78  E.  C.  L.  R.  588;  Parker  v.  Great  Western  R.  Co.,  11  C.  B.  645;  73  E.  C.  L. 
R.  545;  Piddington  v.  South  Eastern  Ry.  Co.,  5  C.  B.  (N.  S.)  Ill;  94  E.  C.  L. 
R.  Ill;  Great  Western  R.  Co.  v.  Sutton,  L.  R.,  4  Eng.  &  I.  App.  226;  God- 
dard  v.  London  &  S.  W.  R.  Co.,  1  Nev.  &  Mac.  808.  It  has  been  held  in  a 
number  of  cases  that  a  box,  bale,  hamper  or  other  package  of  merchandise  to 
one  address,  cannot  be  charged  more,  if  it  is  made  up  of  several  small  parcels 
to  different  ultimate  consignees  (commonly  called  a  "  packed  parcel"),  than  if 
made  up  of  goods  destined  to  only  one  consignee.  Parker  v.  Great  Western 
R.  Co.,  3  Eng.  R.  A  C.  Cas.  563;  7  M.  &  G.  253;  49  E.  C.  L.  R.,252;  Crouch 
v.  London  &  N.  W.  R.  Co.,  2  Car.  &  Kir.  789;  Parker  v.  Great  Western  R. 
Co.,  11  C.  B.  646;  73  E.  C.  L.  R.  545;  Edwards,  Assignee  of  Parker,  v.  Great 
Western  R.  Co.,  11  C  B.  588;  73  E.  C.  L.  R.  688;  Baxendale  v.  North  Devon 
R.  Co.,  3  C.  B.  (N.  S.)  824;  Rddington  v.  South  Eastern  R.  Co.,  6  C.  B.  (N. 
S.)  Ill;  94  E.  C.  L.  R.  Ill;  Baxendale  v.  London  &  S.  W.  R.  Co..  L.  R.,  1 
Exch.  187;  Baxendale  v.  London  &  S.  W.  R.  Co.,  4  H.  &  C.  130;  Sutton  v. 
Great  Western  R.  Co.,  8  H.  &  C.  800;  Great  Western  R.  Co.  v.  Sutton,  4  Eng. 
<&  I.  App.  226.  The  same  ruling  is  made  in  Pick  ford  v.  Grand  Junction  R. 
Co.,  3  Eng.  R.  &  C.  Cas.  193;  10  M.  &  W.  399,  though  it  is  suggested  as  a 
possibility  that  a  slight  additional  charge  might  be  made  on  packed  parcels, 
because  of  the  liability  to  several  suits  in  case  of  loss,  instead  of  one.  The 
right  to  charge  more  for  packed  parcels  is  recognized  in  Crouch  v.  Great 
Northern  R.  Co.,  9  Exch.  556.  Charging  carriers  more  for  packed  parcels 
than  is  charged  to  merchants  or  other  members  of  the  public,  or  charging  one 
carrier  more  than  another,  is  clearly  a  violation  of  the  statutory  requirement 
to  charge  equally  to  all.  Crouch  v.  Great  Northern  R.  Co.,  9  Exch.  556;  Gar- 
ton  V.  Bristol  &  Exeter  R.  Co.,  4  H.  &  N.  33;  Garton  v.  Bristol  &  Exeter  R. 
Co.,  6  C.  B.  (N.  8.)  689;  95  E.  C.  L.  R.  639;  Sutton  v.  Great  Western  R  Co., 
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8  H.  &  C.  aOO;  Great  Western  R.  Co.  v.  Sutton,  4  Eng.  &  I.  App.  226;  Ford 
&  Co.  V.  London  A  8.  W.  R.  Co.,  7  Ry.  &  Can.  Traffic  Cas.  Ill,  See,  alao,  on 
the  subject  of  rates  for  packed  parcels,  Baxendale  v.  Eastern  Counties  R.  Co., 
4  C.  B.  (N.  S.)  63;  93  E.  C.  L.  R.  63;  Parker  v.  Great  Western  R.  Co.,  6  E.  & 
B.  77;  88  E.  C.  L.  R.  76. 

The  charging  a  gross  sum  to  include  carriage  and  also  collecting  and  deliv- 
ery, is  an  inequality,  and  prejudicial  to  carriers  who  do  their  own  collecting 
and  delivering.  Pickford  y.  Grand  Junction  R.  Co.,  8  Eng.  R.  &  C.  Cas.  193; 
10  M.  &  W.  899;  Baxendale  v.  London  &  S.  W.  R.  Co..  4  H.  &  C.  130;  Bax- 
endale  v.  London  &  S.  W.  R.  Co.,  L.  R.,  1  Exch.  137;  Parker  v.  Great  West- 
em  R  Co..  8  Eng.  R.  &  C.  Cas.  563;  7  M.  &  G.  253;  49  E.  C.  L.  R.  252;  Bax- 
endale y.  Great  Western  R.  Co.,  6  C.  B.  (N.  S.)  336;  94  E.  C.  L.  R.  336;  Garton 
T.  Bristol  &  Exeter  R.  Co.,  6  C.  B.  (N.  S.)  639;  95  E.  C.  L.  R.  639;  Baxendale 
V.  Great  Western  R.  Co,,  14  C.  B.  (N.  S.)  1;  108 E.  C.  L.  R.  1;  S.  C,  16  C.  B. 
(N.  8.)  137;  111  E.  C.  L.  R.  187  ;  Garton  v.  Bristol  &  Exeter  R  Co.,  1  B.  AS. 
112;  101  E.  C.  L.  R.  112;  Goddard  v.  London  &  S.  W.  R  Co.,  1  Nev.  A  Mac, 
808;  Mcnzies  y.  Caledonian  R.  Co.,  5  Ry.  &  Can.  Traffic  Cas.  306. 

The  affording  any  facilities  to  its  own  agents  or  to  favored  carriers  in  the 
receiving  or  delivery  of  goods,  which  are  denied  to  other  carriers,  is  an  undue 
prejudice  of  the  latter,  contrary  to  the  act  of  1854.  Garton  v.  Bristol  &  Exe- 
ter R  Co.,  3  C.  B.  (N.  S.)  639;  95  E.  C.  L.  R.  639;  Ford  v.  London  A  S.  W. 
R  Co.,  7  Ry.  &  Can.  Traffic  Cas.  Ill;  Cooper  v.  London  &  S.  W.  R  Co.,  4C. 
B.  (N.  S.)  738;  93  E.  C.  L.  R  738;  Baxendale  v.  London  &  S.  W.  R  Co., 
12  C.  B.  (N.  S.)  758;  104  E.  C.  L.  R  758;  Palmer  v.  London  &  S.  W.  R.  Co., 
L.  R,  1  C.  P.  588;  Palmer  v.  London,  etc.,  R  Co.,  L.  R.,  6  C.  P.  194;  Par- 
kinson V.  Great  Western  R.  Co.,  L.  R.,  6  C.  P.  554;  Garton  v.  Bristol  &  Exe- 
ter R  Co.,  1  B.  &  S.  112;  101  E.  C.  L.  R.  112. 

^8.  DiscriminatioziB  based  upon  the  shipment  of  large  aggregate  or 
guaranteed  quantities. —  Whether  the  giving  of  special  rates  to  those  ship- 
ping a  large  aggregate  amount  of  freight  in  a  given  time  constitutes  an  unjust 
discrimination,  is  a  question  upon  which  there  is  a  contrariety  of  opinion*.  In 
Concord  &  Portsmouth  R.  Co.  v.  Forsaith,  59  N.  H.  122, 1879,  the  suit  was  by 
the  railroad  company  to  recover  the  freight  upon  coal  transported  from  Ports- 
mouth to  Manchester.  A  statute  provided  that  "the  rates  shall  be  the  same 
for  all  persons  and  for  like  descriptions  of  freight  between  the  same  points." 
The  regular  tariff  on  coal  between  Portsmouth  and  Manchester  was  one  dollar 
and  fifty  cents  per  ton.  The  company,  by  its  published  tariffs,  allowed  a 
rebate  of  ten  per  cent  to  those  transporting  more  than  500  tons  of  coal  per 
annum  for  their  own  use  for  manufacturing  purposes  ;  also  ten  per  cent  to 
those  transporting  more  than  1,200  tons  of  merchandise  annually,  fifteen  per 
cent  if  more  than  2,400  tons,  and  twenty  per  cent  if  more  than  6,000  tons. 
Defendant  had  shipped  less  than  500  tons  of  coal  and  less  than  1,200  tons  of  mer- 
chandise, but  he  claimed  that  he  was,  liable  to  pay  only  one  dollar  and  twenty 
cents  per  ton,  that  being  the  lowest  rate  allowed  any  shipper.  The  court  held 
that  the  statute  was  declaratory  of  the  common  law;  that  neither  the  statute 
nor  the  common  law  required  an  absolute,  unvarying  equality;  that  it  was 
reasonable  to  charge  less  pro  rata  for  large  than  for  small  quantities,  and  that 
whether  the  rates  established  by  the  company  were  reasonably  equal  was  a 
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question  of  fact  to  be  determined  from  all  the  circumstances  of  the  case.  In 
course  of  its  opinion  the  court  said:  '*  The  terms  of  the  statute  must  receive 
the  interpretation  which  long-established  usage  and  the  custom  of  the  com- 
mercial world  have  given  them.  That  custom,  in  all  branches  of  business, 
always  has  been,  and  is,  to  move,  care  for  and  sell  a  large  amount  of  a  given 
commodity,  in  one  parcel  or  in  a  given  time,  at  a  less  price  per  pound,  yard 
or  ton,  than  a  smaller  quantity  of  the  same  commodity,  distributed  in  many 
and  smaller  parcels  at  different  times.  The  expense  of  handling,  carrying  and 
storing  the  smaller  amount  is  much  greater,  pro  rata,  than  that  of  the  same 
operations  upon  the  larger  amount  in  one  body,  and  a  discrimination  in  favor 
of  the  larger  dealers  is  not  inequality,  but  reasonable  equality.  By  another 
construction  the  statute  would  defeat  itself;  for,  taking  into  account  the 
lessened  expense  pro  rata  for  transporting  the  greater  amount  of  property  in 
a  single  body  or  in  a  given  time,  the  carrier  would,  by  absolute  equality 
of  rates  for  all  cases,  receive  a  greater  price  rate  for  carrying  the  larger 
quantity  than  the  smaller,  and  thereby  make  an  unjust  discrimination  against 
the  person  transporting  the  largest  quantity  of  goods.  Unreasonable  eqiiaUty 
is  inequality.''  This  case  does  not  appear  to  be  argued  with  the  clearnete  or 
•completeness  which  usually  characterizes  the  opinions  of  the  New  Hampshire 
court.  Some  slight  support  may,  perhaps,  be  found  for  the  same  views  in 
the  following  cases:  Harris  v.  Cockermouth  &  Workington  R.  Co.,  8  C.  B. 
(N.  S.)  698;  91  E.  C.  L.  R.  698;  Rhymney  Iron  Co.  v.  Rhymney  Ry.  Co.,  6 
Ry.  &  Can.  Traffic  Cas.  60;  Nicholson  v.  Great  Western  R.  Co.,  5  C.  B.  (N. 
S.)  366;  94  E.  C.  L.  R.  366;  Nicholson  v.  Great  Western  R.  Co.,  7  C.  B.  (N. 
S.)  755;  97  E.  C.  L.  R  755;  Ransome  v.  Eastern  Counties  Ry.  Co.,  4  C.  B. 
(N.  S.)  185;  98  E.  C.  L.  R.  185;  Johnson  v.  Pensacola  &  P.  R.  Co.,  17  Fla.  628; 
Menacho  v.  Ward,  27  Fed.  Rep.  529. 

The  weight  of  authority,  however,  is  decidedly  opposed  to  the  view  that  a 
discrimination  may  be  based  upon  the  quantity  of  freight  shipped  in  a  given 
time.  In  Scofleld  v.  Lake  Shore  &  M.  S.  R.  Co.,  48  Ohio  St.  571,  1885,  it 
appeared  that  the  defendant  had  a  contract  with  the  Standard  Oil  Company 
by  which  it  agreed  to  carry  oil  for  that  company  at  ten  cents  per  barrel  less 
than  for  any  other  shipper.  The  agreement  was  held  to  be  void,  and  to  the 
argument  urged  in  its  support  that  the  Standard  Oil  Company  furnished 
more  freight  than  any  other  shipper,  and  more  than  all  others  combined,  the 
court  said:  '*  The  principle  is  opposed  to  a  sound  public  policy.  It  would 
build  up  and  foster  monopolies,  add  largely  to  the  accumulated  power  of 
capital  and  money  and  drive  out  all  enterprise  not  backed  by  overshadowing 
wealth.  With  the  doctrine,  as  contended  for  by  the  defendant,  recognized 
and  enforced  by  the  courts,  what  will  prevent  the  great  grain  interest  of  the 
Northwest,  or  the  coal  and  iron  interests  of  Pennsylvania,  or  any  of  the  great 
commercial  interests  of  the  country,  bound  together  by  the  power  and  influ- 
ence of  aggregated  wealth  and  in  league  with  the  railroads  of  the  land,  driv- 
ing to  the  wall  all  private  enterprises  struggling  for  existence,  and  with  am 
iron  hand  thrusting  back  all  but  themselves."    P.  609. 

In  Hays  v.  Pennsylvania  Co.,  12  Fed.  Rep.  809,  it  appeared  that  the  plahi- 
tdif  was  a  coal  miner  in  Salineville,  Ohio,  and  shipped  his  coal  to  Cleveland. 
Vhe  regular  rate  was  one  dollar  and  sixty  cents  per  ton,  but  a  rebate  of  fron 
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thirty  to  seventy  cents  per  ton  was  made  to  all  shipping  more  than  5,000  tons 
per  year,  the  amount  of  rebate  depending  upon  the  amount  shipped.  Tlie 
plaintiff  shipped  leas  than  5,000  tons  and  had  paid  at  the  rate  of  one  dollar  and 
sixty  cents  per  ton.  He  sued  to  recover  the  excess  paid  by  him  over  the  rate 
paid  by  the  most  favored  shipper.  He  was  held  entitled  to  recover.  The 
questions  involved  are  quite  elaborately  discussed  by  Baxter,  J.,  who  says: 
"The  discrimination  complained  of  rested  exclusively  on  the  amount  of 
freight  supplied  by  the  respective  shippers  during  the  year.  Ought  a  dis- 
crimination resting  exclusively  on  such  a  basis  to  be  sustained?  If  so,  then 
the  business  of  the  country  is,  in  some  degree,  subject  to  the  will  of  railroad 
officials;  for,  if  one  man  engaged  in  mining  coal,  and  dependent  on  the  same 
railroad  for  transportation  to  the  same  market,  can  obtain  transportation  at 
from  twenty -five  to  fifty  cents  per  ton  less  than  another  competing  with  him 
in  business,  solely  on  the  ground  that  he  is  able  to  furnish  and  does  furnish 
the  larger  quantity  for  shipment,  the  small  operator  will,  sooner  or  later,  be 
forced  to  abandon  the  unequal  contest  and  surrender  to  his  more  opulent 
rival.  If  the  principle  is  sound  in  its  application  to  rival  parties  engaged  in 
mining  coal,  it  is  equally  applicable  to  merchants,  manufacturers,  millers, 
dealers  in  lumber  and  grain,  and  to  everybody  else  interested  in  any  business 
requiring  any  considerable  amount  of  transportation  by  rail;  and  it  follows 
that  the  success  of  all  such  enterprises  would  depend  as  much  on  the  favor  of 
railroad  officials  as  upon  the  energies  and  capacities  of  the  parties  prosecuting 
the  same. 

*'  It  is  not  difficult,  with  such  a  ruling,  to  forecast  the  consequences.  The 
men  who  control  railroads  would  be  quick  to  appreciate  the  power  with  which 
such  a  holding  would  invest  them,  and,  it  may  be,  not  slow  to  make  the  most 
of  their  opportunities,  and  perhaps  tempted  to  favor  their  friends  to  the  detri- 
ment of  their  personal  or  political  opponents,  or  demand  a  division  of  the 
profits  realized  from  such  collateral  pursuits  as  could  be  favored  or  depressed 
by  discriminations  for  or  against  them ;  or  else,  seeing  the  augmented  power 
of  capital,  organize  into  overshadowing  combinations  and  extinguish  all  petty 
competition,  monopolize  business  and  dictate  the  price  of  coal  and  every 
other  commodity  to  consumers.  We  say  these  results  might  follow  the  exer- 
cise of  such  a  right  as  is  claimed  for  railroads  in  this  case.  But  we  think  no 
such  i)ower  exists  in  them;  they  have  been  authorized  for  the  common  benefit 
of  every  one,  and  cannot  be  lawfully  manipulated  for  the  advantage  of  auy 
class  at  the  expense  of  any  other.  Capital  needs  no  such  extraneous  aid.  It 
possesses  inhereut  advantages,  which  cannot  be  taken  from  it.  But  it  has  no 
just  claim,  by  reason  of  its  accumulated  strength,  to  demand  the  use  of  the 
public  highways  of  the  country,  constructed  for  the  common  benefit  of  all, 
on  more  favorable  terms  than  are  accorded  to  the  humblest  of  the  land,  and  a 
discrimination  in  favor  of  parties  furnishing  the  largest  quantity  of  freight^ 
and  solely  on  that  groimd,  is  a  discrimination  in  favor  of  capital,  and  is  con- 
trary to  a  sound  public  policy,  violative  of  that  equality  of  right  guaranteed 
to  every  citizen,  and  a  wrong  to  the  disfavored  party,  for  which  the  courts 
are  competent  to  give  redress."    Welker,  D.  J.,  concurred. 

This  language  is  quoted  and  approved  by  Brewer,  J.,  in  Burlington,  etc^ 
B.  Go.  T.  Kqe& western  Fuel  Co.,  81  Fed.  Bep.  652,  655,  and  is  expressly  cos- 
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curred  in  by  McKenna  and  Acheson,  JJ.,  in  Kinsley  y.  Buffalo,  etc.,  R.  Co.,  87 
Fed.  Hep.  181.  Both  these  cases  involved  the  same  question,  which  was 
decided  in  accordance  with  the  views  expressed  by  Baxter,  J.  See,  also. 
United  States  v.  Tozer.  87  Fed.  Rep.  686. 

In  Louisville,  etb.,  R.  Co.  v.  Wilson,  132  Ind.  517 ;  32  N.  E.  Rep.  811,  it 
was  held  that  an  agreement  to  ship  500  carloads  of  ties  per  month  did  not 
justify  a  reduction  from  the  established  rate  of  ten  dollars  per  car.  The 
court  states  the  law  to  be  that  "a  railroad  company  engaged  in  the  business 
of  a  common  carrier  is  not  permitted  by  the  law  to  discriminate  in  favor  of  a 
shipper  who  is  able  to  furnish  a  large  amount  of  freight  over  one  engaged  in 
the  same  business  who  is  unable  to  furnish  the  same  quantity  as  that  shipped 
by  his  more  opulent  rival." 

In  Providence  Coal  Co.  v.  Providence  &  W.  R.  Co.,  1  I.  C.  R.  3tt3  ;  1 1.  C. 
C.  R.  107,  it  appeared  that  the  defendant  company  had  a  regulation  as  fol- 
lows :  ''  For  the  purpose  of  facilitating  quick  dispatch  of  the  coal  cars  of  the 
company,  a  discount  of  ten  per  cent  will  be  made  from  the  following  rates,  to 
any  person,  firm  or  corporation,  who  shall  receive  consignments  of  coal,  in 
any  one  year,  amounting  to  80,000  tons  or  upwards,  at  any  one  station  on  the 
line  of  this  road,"  It  appeared  that  there  was  only  one  person  who  received 
as  much  as  80,000  tons  a  year.  It  was  held  that  the  rule  gave  an  undue 
preference  to  large  shippers,  was  not  based  upon  any  correct  principle,  and 
was,  therefore,  contrary  to  the  Interstate  Commerce  Act.  The  rate  from 
Providence  to  Worcester  was  one  dollar  per  ton.  The  shipper  of  30,000  tons 
between  these  points  would  thus  pay  $27,000  freight,  while  the  shipper  of 
29,000  tons  would  pay  $29,000,  and  yet  the  latter  service  would  not  cost 
more  per  ton,  and  the  aggregate  cost  of  the  service  would  be  less.  In  the 
opinion  by  Judge  Cooley  it  is  said :  "A  discrimination,  such  as  the  oflPer  and 
its  acceptance  by  one  or  more  dealers  would  create,  must  have  a  necessary 
tendency  to  destroy  the  business  of  small  dealers.  Under  the  evidence 
In  the  case  it  appears  almost  certain  that  this  destruction  must  result, 
the  margin  for  profit  on  wholesale  dealings  in  coal  being  very  small. 
The  discrimination  is,  therefore,  necessarily  unjust  within  the  meaning 
of  the  law.  It  cannot  be  supported  by  the  circumstance  that  the  offer 
is  open  to  all ;  for,  although  made  to  all,  it  is  not  possible  that  all 
should  accept.  Moreover,  in  testing  such  a  discrimination  we  must  con- 
sider the  principle  by  which  it  must  be  supported  ;  and  the  principle  which 
would  support  a  80,000  ton  limitation  would  support  one  of  60,000  or 
100,000  equally  well ;  the  quantity  named  would  be  arbitrary  in  any  case.  It 
might  easily  be  so  large  as  practically  to  be  open  to  the  largest  dealer  only, 
A  railroad  company,  if  allowed  to  do  so,  might  in  this  way  hand  over  the 
whole  trade  in  its  road  in  some  necessary  article  of  commerce  to  a  single 
dealer ;  for  it  might  at  will  make  the  discount  equal  to  or  greater  than  the 
ordinary  profit  in  the  trade  ;  and  competition  by  those  who  could  not  get  the 
discount  would  obviously  be  then  out  of  the  question.  So  extreme  a  case 
would  not,  however,  be  needful  to  show  the  inadmissibility  of  such  a 
discount  as  is  here  offered  ;  the  injustice  would  be  equally  manifest  if  several 
dealers  instead  of  one  were  able  to  accept  the  offer.  A  railroad  company  has 
no  right,  by  any  discrimination  not  grounded  in  reason,  to  put  any  single 
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dealer,  whether  a  large  dealer  or  a  small  dealer,  to  any  such  destructive 
disadvantage." 

In  commenting  upon  the  wholesale  and  retail  principle  as  applicable  to 
carriers,  it  is  sajd  :  ''But  when  a  question  of  rebates  or  discounts  is  under 
eonsideration,  it  might  be  misleading  to  consider  them  in  the  light  of  the  prin- 
ciples which  merchants  act  upon  in  the  case  of  wholesale  and  retail  transac- 
tions. There  is  a  very  manifest  difficulty  in  applying  these  principles  to  the 
conveniences  which  common  carriers  furnish  to  the  public,  a  difficulty  which 
springs  from  the  nature  of  the  duty  which  such  carriers  owe  to  the  public. 
That  duty  is  one  of  entire  partiality  "  (impartiality  ?)  "of  service.  The  mer- 
chant is  under  no  corresponding  duty,  and  may  make  his  rules  to  suit  his  own 
interest,  and  discriminate  as  he  pleases." 

These  views  are  supported  by  the  subsequent  cases  of  Harvard  Co.  v.  Penn- 
sylvania Co.,  8  I.  C.  R.  267;  4  I.  C.  C.  R.  212;  Schumacher  Milling  Co.  v. 
Chicago,  R  I.  &  P.  R.  Co.,  4  I.  C.  R  375;  Brownell  v.  Columbus  &  C.  R 
Co.,  4  I.  C.  R.  285;  5  I.  C.  C.  R.  638.  The  opinion  of  Conunissioner  Knapp 
in  the  last  case  cited  is  especially  forcible  on  this  subject. 

In  Burlington,  etc.,  R.  Co.  v.  Northwestern  Fuel  Co.,  81  Fed.  Rep.  652,  a 
contract  was  made  between  the  parties  by  which  the  fuel  company  undertook 
to  ship  100,000  tons  of  coal  per  annum,  and  the  railroad  company  agreed  to 
carry  the  same  at  one  dollar  and  sixty  cents  per  ton,  and,  at  the  same  time, 
agreed  not  to  carry  for  others  in  less  quantities  than  100,000  tons  yearly  for 
less  than  two  dollars  and  forty  cents  per  ton.  The  discrimination  was  held  to 
be  against  public  policy  and  void.  A  similar  contract  was  involved  in  Qood- 
ridge  v.  Union  Pacific  R  Co.,  (TJ.  8.)  8  Am.  R  R  &  Corp.  Rep.  684,  but  as 
the  parties  had  not  shipped  the  requisite  amount  to  be  entitled  to  the  reduced 
rate,  the  question  now  under  consideration  did  not  arise. 

Some  English  cases  favor  the  validity  of  a  reduced  rate,  in  consideration  of 
the  guaranty  of  a  specified  amount  of  freight.  In  Greenop  v.  South  Eastern 
Ry.  Co.,  2  Nev.  &  Mac.  319,  it  appeared  that  the  defendant  gave  F.  certain 
rebates  from  the  regular  rates  in  consideration  of  his  agreement  to  send  over 
the  defendant's  line,  from  Boulogne  to  London,  850  tons  of  goods  per  month. 
The  defendant  made  the  same  offer  to  others,  and  also  offered  a  proportionate 
reduction  to  those  who  would  guarantee  to  send  any  less  amount.  Plaintiff 
was  engaged  in  the  same  business  with  F.,  but  it  was  held  that  F.  was  not 
unduly  preferred  nor  the  plaintiff  unduly  prejudiced.  In  Nicholson  v.  Great 
Western  R.  Co.,  5  C.  B.  (N.  S.)  866;  94  E.  C.  L.  R  366,  the  defendant  entered 
into  a  contract  with  the  Ruabon  Coal  Company,  by  which  it  gave  it  reduced 
rates  on  coal,  and  gave  it  other  advantages  of  a  money  value  equivalent  to  a 
reduction  in  rates,  in  consideration  of  the  coal  company  agreeing,  for  ten 
years,  to  send  over  the  defendant's  lines,  beyond  a  distance  of  100  miles,  suf- 
ficient coal  each  year  to  yield  the  defendant  £40,000  annual  revenue,  the 
same  to  be  in  fully  loaded  trains,  seven  a  week.  The  plaintiffs  were  rival 
coal  miners  and  shippers,  and  complained  of  the  agreement  as  an  undue  pref- 
ference  of  the  Ruabon  Coal  Company.  The  agreement  was  sustained,  not 
because  of  the  aggregate  amount  guaranteed,  but  because  the  traffic  of  the 
Ruabon  Company  was  sent  regularly  in  trainloads/and  the  reduction  in  rates 
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was  only  fair  and  reasonable  in  view  of  the  diminished  cost  of  working  the 
traffic.  It  is  said :  **  Now,  according  to  the  construction  we  put  upon  the  act  of 
17  &  18  Vict,  cliap.  81,  it  is  not  contravened  by  a  railway  company  carrying  at 
a  lower  rate  in  consideration  of  a  guaranty  of  large  quantities,  and  full  train- 
loads  at  regular  periods,  provided  the  real  object  of  the  railway  company  be 
to  obtain  thereby  a  greater  remunerative  profit  by  the  diminished  cost  of  car- 
riage, although  the  effect  may  be  to  exclude  from  the  lower  rate  those  persons 
who  cannot  give  such  guaranty."  For  further  proceedings  in  the  case  see 
Nicholson  v.  Great  Western  R.  Co.,  7  C.  B.  (N.  8.)  755;  97  E.  C.  L.  R.  755. 
And  see,  also,  on  the  same  subject,  Strick  v.  Swansea  Canal  Co.,  16  C.  B.  (N. 
8.)  246;  111  E.  C.  L.  R.  245.  The  decision  in  the  Ruabon  Coal  Company's 
case  is  approved,  arguendo,  in  Evershed's  Case,  2  Q.  B.  D.  254;  8  Q.  B.  D.  134; 
8  H.  L.  (App.  Cas.)  1029. 

19.  Beduced  rates  in  consideration  of  contracts  securing:  to  the 
carrier  the  whole  or  some  portion  of  the  shipper's  business  for  a  speci- 
fied time  or  other  like  advantages  —  season  contracts. — An  agreement 
of  a  shipper  to  send  his  traffic  exclusively  by  a  particular  railway  for  a  term 
of  years,  is  held  to  be  no  justification  for  a  discrimination  in  favor  of  such 
shipper  by  such  railway.  Diphwys  Casson  81ate  Co.  v.  Festiniog  Ry.  Co., 
2  Nev.  &  Mac.  73 ;  Holland  v.  Festiniog  Ry.  Co.,  2  Nev.  &  Mac.  278 ; 
Rhymney  Iron  Co.  v.  Rhymney  Ry.  Co.,  6  Ry.  &  Can.  Traffic  Cas.  60.  In 
theflratof  these  cases  it  is  said:  "Equal  treatment  does  not  consist  in  all 
being  offered  a  similar  agreement,  for  if  the  agreement  is  not  for  the  public 
interests,  it  leaves  untouched  the  right  of  all  under  the  Traffic  Act  to  be  put 
upon  equal  terms.  Now,  it  is  no  advantage  to  the  public  that  a  district 
should  be  served  by  only  one  railway,  and  a  trader  ought  not  to  forfeit  his 
right  under  the  statute  because  he  objects  to  a  condition  which  he  may  con- 
sider to  be  detrimental  to  the  public  interests  no  less  than  to  himself.  And 
although  a  company  may  consult  its  own  fair  interests,  this  does  not  extend 
to  interests  remote  from  present  transactions  and  from  any  profits  to  be  made 
out  of  them.  The  Traffic  Act  would  never  apply  if  it  were  a  sufficient  answer 
to  a  complaint  of  preference  that  the  favored  persons  had  agreed  to  aid  the 
company  in  warding  off  some  threatened  or  apprehended  competition.  A 
railway  company  cannot  compel  the  company  to  purchase  equality  of  treat- 
ment by  imposing  conditions  of  that  character,  or  of  those  contained  in  the 
special  agreements  of  the  Festiniog  Railway  Company.  The  same  offer  may 
be  made  to  all,  but  circumstances  are  so  unlike  that  every  kind  of  partiality 
would  ensue  if  the  offer  must  be  accepted  or  the  parties  submit  to  higher 
charges."  See,  also,  Garton  v.  Bristol  &  Exeter  Ry.  Co.,  1  B.  &  8.  112 ;  101 
E.  C.  L.  R.  112;  Bayles  v.  Kansas  Pac.  R.  Co.,  13  Col.  181.  So  it  is  an 
unjust  discrimination  for  the  defendant  to  charge  the  plaintiff  higher  than  the 
regular  rate  because  he  would  not  ship  by  the  defendant  exclusively. 
Menacho  v.  Ward,  27  Fed.  Rep.  629. 

In  Baxendale  v.  Great  Western  R.  Co.,  5  C.  B.  (N.  S.)  809 ;  94  E.  C.  L.  R 
809,  it  appeared  that  8.  was  a  large  manufacturer  of  paper  at  Bristol  and  sent 
large  quantities  of  paper  to  London  and  to  other  parts  of  England  reached  by 
the  defendant's  lines  and  by  rival  lines.  •  Plaintiffs  had  carried  for  8.  between 
Bristol  and  London,  but  defendant,  to  secure  the  business,  agreed  to  carry  for 
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S.  from  Bristol  to  London  at  much  less  than  the  regular  rates  in  conMderation 
of  S.  giving  the  defendant  the  trafQc,  and  also  in  consideration  of  his  employ- 
ing defendant  to  ship  his  paper  to  other  points  on  its  lines.  It  was  held  that 
this  was  an  undue  preference  of  S.  and  an  undue  prejudice  of  the  plaintiff, 
who  was  a  carrier  of  express  matter  over  the  defendant's  road.  The  principal 
question  was  whether  the  agreement  of  S.  to  send  his  goods  by  defendant's 
line  to  other  points,  to  the  exchision  of  rival  lines,  was  a  sufficient  justification 
for  the  reduced  rates  on  goods  to  London.  Upon  this  point  Willes,  J.,  says: 
•*The  question,  therefore,  is  reduced  to  this  —  whether  it  is  a  legitimate 
ground  for  giving  a  preference  to  one  of  the  customers  of  the  railway,  that  he 
engages  to  employ  other  lines  of  the  company  for  traffic  distant  from  and 
unconnected  with  the  goods  in  question  or  their  carriage.  And  we  are  of 
opinion  that  it  is  not.  The  goods  are  the  same  in  quantity  and  quality,  in  the 
cost  of  receiving  and  carriage,  and  in  the  profit  which  is  thereby  made, 
whether  they  be  received  from  Somerville  or  from  the  complainants;  and  it  is 
undue  and  unreasonable  to  charge  more  or  less  for  the  same  service,  according 
as  the  customer  of  the  railway  thinks  proper  or  not  to  bind  himself  to  employ 
them  in  totally  distinct  transactions.  In  this  respect  the  present  case  is  alto- 
gether distinguishable  from  that  of  Nicholson  against  the  same  respondents, 
in  which  a  difference  in  charge  was  sustained  upon  goods  from  and  to  the 
same  places,  between  persons  who  sent  large  quantities  at  a  time  and  stipu- 
lated to  send  given  large  quantities  every  year,  and  others  who  declined  to  do 
80.  The  advantages  there  stipulated  for  by  the  company  related  to  the  car- 
riage of  the  goods  upon  the  same  line,  and  directly  affected  the  rate  at  which 
they  could  profitably  be  carried.  In  fact,  those  advantages  made  a  difference 
similar  to  that  between  the  selling  of  goods  wholesale  and  retail — the  profit 
of  carrying  the  goods  sent  in  large  quantities  at  the  less  rate  at  which  they 
were  carried  equalling  or  exceeding  the  profit  upon  the  goods  sent  in  smaller 
quantities  at  the  greater  rate  at  which  they  were  carried.  In  the  present  case, 
as  already  explained,  the  advantages  stipulated  for  are  wholly  distinct  from 
and  do  not  affect  the  price  or  profit  of  the  carriage  from  Bristol  to  London, 
and  they  ought  not  to  be  taken  into  account  in  determining  the  charge  for 
such  carriage." 

In  Harris  v.  Cockermouth  &  Workington  R.  Co.,  8  C.  B.  (N.  S.)  693;  91  E. 
C.  L.  H.  693,  the  defendant  gave  special  rates  to  the  tenants  of  Lord  L.  upon 
coal,  because  Lord  L.  had  threatened  that  if  it  did  not  do  so  he  would  build 
an  independent  railway  for  the  use  of  his  tenants  and  thereby  the  company 
would  lose  one-third  of  its  traffic.    It  was  held  to  be  an  undue  preference. 

Ihiring  a  rate  war  the  Houston  &  T.  C.  R.  Co.  made  a  secret  contract  with 
a  cotton  shipper  to  carry  his  cotton  for  the  season  at  a  fixed  price,  whether 
the  open  rates  should  be  more  or  less.  The  war  was  settled  and  rates  were 
fixed  at  a  higher  price  than  the  contract  provided  for.  Plaintiff  paid  the 
higher  rates,  and,  having  learned  of  the  contract,  sued  to  recover  the  excess 
paid  over  the  contract  rate.  It  was  held  that  the  contract  was  not  necessarily 
an  unjust  discrimination,  but  whether  it  was  or  not  was  a  question  for  the 
Jury  upon  all  the  facts.  Houston  &  T.  C.  R.  Co.  v.  Rust,  58  Tex.  98.  A 
rimilar  contract  was  sustained  in  Bonfa  v.  Philadelphia  &  R.  R.  Co.,  141 
PeDn.  St.  484.    Of  the  latter  case  it  is  said  in  the  principal  case :  '*  The  claim 
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of  the  plaintiffs  was  to  recover  damages  to  the  amount  of  upwards  of  $60,000 
for  unjust  discrimination  in  favor  of  Audenried  <&  Co.,  rival  coal  shippers  to 
the  plaintiffs,  by  the  payment  to  Audenried  &  Co.  of  rebates  on  coal  shipped 
from  Port  Richmond  to  points  beyond  New  Brunswick  at  the  rate  of  $1.65 
for  steamer  coal,  and  other  rates  for  other  grades.  It  was  proved  that  these 
rebates  were  paid  under  agreements  between  Audenried  &  Co.  and  the  defend- 
ant, made  at  the  beginning  of  the  season,  and  to  continue  throughout  the 
season,  and  the  referee  was  of  opinion  and  so  found,  that  these  contracts  for 
continuous  shipments  during  the  whole  season  at  fixed  rates  constituted  such 
a  difference  in  the  conditions  and  circumstances  of  the  shipments  for  Auden- 
ried &  Co.  and  the  plaintiffs,  respectively,  as  to  justify  the  discrimination, 
and  prevent  it  from  being  illegal."  The  case  was  tried  by  a  referee  whose  con- 
clusions were  confirmed.  In  course  of  his  opinion  he  says:  *'  The  expediency 
of  permitting  special  agreements  and  special  rates  by  railway  carriers  is  one 
of  the  questions  of  the  day  entering  into  the  problems  of  railway  manage- 
ment. But,  until  the  legislature  shall  cut  up  by  the  roots  all  special  agree- 
ments and  special  rates,  1  apprehend  that  it  cannot  be  safely  affirmed  that  all 
such  agreements  are  per  se  unlawful  although  discriminating.  The  true 
question  in  each  particular  case  as  it  arises  is,  whether  the  special  agreement 
is  reasonable  under  all  the  circumstances,  and  honestly  made  with  a  single  eye 
to  the  interest  of  the  railway  company.  If  it  be  so,  then  the  only  responsi- 
bility resting  upon  the  company  is  that  they  be  willing  to  make  the  same 
agreement  with  every  other  person  under  the  like  circumstances." 

The  obligation  that  the  railroad  company  should  be  willing  to  make  similar 
agreements  "  with  every  other  person  under  the  like  circumstances,"  affords 
little  protection  to  the  public,  if  the  company  is  not  obliged  to  make  the  offer 
public  but  may  keep  its  special  agreements  secret. 

20.  Reduced  rates  in  conBideration  of  collateral  agreements  not 
relating  to  the  traffic  in  question. — In  Root  v.  Long  Island  R.  Co.,  114  N. 
Y.  800,  one  Quintard  entered  into  a  contract  with  the  defendant  company  by 
which  he  was  to  construct  a  dock  and  coal  pocket  on  the  lands  of  the  company, 
of  which  Quintard  was  to  have  the  use  of  part  and  the  defendant  of  the 
remainder.  In  consideration  of  this  the  defendant  agreed  to  carry  Quintard's 
coal  at  a  rebate  of  fifteen  cents  per  gross  ton  from  the  regular  rates,  and  to 
furnish  him  an  office  free  of  rent.  The  contract  was  to  continue  for  ten  years, 
at  the  end  of  which  period  the  defendant  was  to  purchase  the  improvements 
at  an  agreed  valuation.  Quintard  built  the  dock  and  coal  pocket  at  an 
expense  of  some  $17,000,  and  afterwards  shipped  coal  in  pursuance  of  the 
contract.  His  assignee  sued  to  recover  rebates  agreed  to  be  paid  by  the  con* 
tract,  and  the  railroad  defended  on  the  ground  that  the  contract  was  against 
public  policy  and  void.  There  was  a  judgment  for  the  plaintiff.  The  Court 
of  Appeals  held  that  whether  the  contract  created  an  unjust  discrimination 
was  a  question  of  fact  under  the  evidence,  and  that,  as  the  referee  had  not 
found  this  question  one  way  or  the  other,  tne  judgment  could  not  be  dis- 
turbed. The  contract  also  provided  that  Quintard  was  to  load  the  cars.  It 
did  not  provide  for  the  shipment  of  any  specified  quantity,  but  it  was  under- 
stood that  the  quantity  was  to  be  l&rge.  The  court  says:  "  The  facilities 
which  Quintard  was  to  provide  for  the  loading  of  the  coal,  his  services  in 
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loading  the  cars,  the  large  quantities  which  he  was  to  ship,  in  connection  with 
the  large  sums  of  money  that  he  had  expended  in  the  erection  of  the  dock,  in 
part  for  the  use  and  accommodation  of  the  defendant,  are  facts  which  tend  to 
explain  the  provision  of  the  contract  complained  of,  and  render  it  a  question 
of  fact  for  the  determination  of  the  trial  court,  as  to  whether  or  not  the  rebate^ 
under  the  circumstances  of  this  case,  amounted  to  an  imjust  discrimination, 
to  the  injury  and  prejudice  of  others  " 

In  Union  Pacific  Ry.  Co.  v.  Goodridge,  149  U.  8.  680 ;  8  Am.  R.  R.  &  Corp. 
Hep.  684,  one  question  was  whether  the  release  of  an  unliquidated  claim  for 
damages  would  justify  an  agreement  for  reduced  rates  on  coal,  and  it  was 
held  in  the  negative.  "  To  hold  a  defense  thus  pleaded  to  be  valid,"  says  the 
court,  "  would  open  the  door  to  the  grossest  frauds  upon  the  law,  and  practi- 
cally enable  the  railroad  company  to  avail  itself  of  any  consideration  for  & 
rebate  which  it  considers  sufficient,  and  to  agree  with  the  favored  customer 
upon  some  fabricated  claim  for  damages,  which  it  would  be  difficult,  if  not 
impossible,  to  disprove.  For  instance,  under  the  defense  made  by  this  com- 
pfltny,  there  is  nothing  to  prevent  a  customer  of  the  road,  who  has  received  & 
personal  injury,  from  making  a  claim  against  the  road  for  any  amount  he 
chooses,  and  in  consideration  thereof,  and  of  shipping  all  his  goods  by  that 
road,  receiving  a  rebate  for  all  goods  he  may  ship  over  the  road  for  an 
indefinite  time  in  the  future.  It  is  almost  needless  to  say  that  such  a  contract 
could  not  be  supported." 

In  Louisville,  etc.,  R.  Co.  v.  Wilson,  132  Ind.  617;  32  N.  E.  Rep.  311,  one 
question  was,  whether  an  agreement  by  a  shipper  of  railroad  ties  to  sell  the 
company  ties  at  a  specified  price  less  than  the  market  rates  justified  an  agree- 
ment to  carry  his  ties  for  fourteen  dollars  per  car,  while  all  others  were  charged 
twenty -four  dollars  per  car.  It  was  held  that  whether  this  agreement  of  the 
shipper  "relieved  the  discrimination  of  its  objectionable  features,  by  which  it 
became  a  reasonable  discrimination,  was  a  matter  of  fact,  which  was  properly 
subiditted  to  the  jury  for  its  determination."  The  jury  found  that  the  dis- 
crimination was  not  reasonable,  and  their  verdict  was  affirmed. 

See,  also,  the  cases  cited  in  sections  18  and  10  of  this  note,  and  the  case  of 
Brundred  v.  Rice,  7  Am.  R.  R.  &  Corp.  Rep.  367. 

21.  DiBcrixnination  between  connecting  caorriers. — Nothing  in  the  com- 
mon law,  or  in  the  act  to  regulate  commerce,  or  in  similar  acts,  requires  a  rail- 
road company  to  make  arrangements  with  connecting  carriers  for  the  through 
billing  of  freight  or  through  ticketing  of  passengers  and  the  like,  and  a  railroad 
company  may  refuse  to  make  such  arrangements  altogether,  or  may  make 
them  with  one  connecting  carrier  and  refuse  to  do  so  with  others,  and  in  such 
case  it  will  not  be  guilty  of  an  unjust  discrimination  or  the  giving  of  an  undue 
preference.  Eclipse  Towboat  Co.  v.  Pontchartrain  R.  Co.,  24  La.  Ann.  1 ; 
Atchison.  T.  &  8.  F.  R.  Co.  v.  Denver  &  N.  0.  R.  Co.,  110  U.  S.  667;  Pull- 
man Palace  Car  Co.  v.  Missouri  Pac.  R.  Co.,  116  U.  S.  667;  Kentucky  <&  Ind. 
Bridge  Co.  v.  L.  &  N.  R.  R.  Co.,  37  Fed.  Rep.  667;  Little  Rock,  etc.,  R.  Co. 
V.  East  Tenn.,  etc.,  R  Co.,  47  Fed.  Rep.  771;  Oregon  Short  Lin%  &  U.  N.  R. 
Co.  V.  Northern  Pac.  R.  Co.,  61  Fed.  Rep.  466;  S.  C.  affirmed.  61  Fed.  Rep. 
168;  Interstate  Com.  Com.  v.  Cincinnati,  etc.,  R.  Co.,  66  Fed.  Rep.  926;  Little 
Bock,  etc.,  R  Co.  y.  St.  Louis,  etc.,  R.  Co.,  69  Fed.  Rep.  400;  Chicago  <& 
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Alton  R.  Co.  V.  Pennsylania  R  Co.,  1  I.  C.  R  867;  i  I.  C.  C.  R.  86;  In  le 
Joint  Rail  &  Water  Rates,  2  I.  C.  R.  486;  3  I.  C.  C.  R  645;  Copchart  v.  L.  & 
N.  R.  Co.,  8  I.  C.  R.  278;  4  I.  C.  C.  R.  265;  Southern  <fe  Isle  of  Wight  Steam 
Ferry  Co.  v.  London  &  S.  W.  R.  Co.,  2  Nev.  &  Mac.  341;  Napier  v.  Glasgow 
&  S.  W.  R.  Co.,  3  Sess.  Cas.  (8(1  series)  87;  2  Nev.  &  Mae.  2»2. 

In  the  case  first  cited  the  defendant  operated  a  short  railroad  between  New 
Orleans  and  Lake  Pontchartrain.  At  the  lake  it  connected  with  lines  of 
steamers  which  plied  between  the  lake  and  Mobile.  It  made  a  contract  with 
the  Morgan  Steamship  Company,  by  which  it  agreed  to  **pro  rate"  with  it 
on  through  business  to  and  from  New  Orleans,  and  agreed  not  to  do  so  with 
any  other  steamboat  line.  The  plaintiff  operated  a  rival  line  of  boats,  and  was 
compelled  to  pay  local  rates  on  the  defendant's  road,  which  were  more  than 
the  proportion  of  a  through  rate  received  by  the  defendant.  The  contract 
with  the  Morgan  Company  was  sustained,  and  the  court  says:  "  We  cannot 
perceive  anything  illicit  in  this  agreement.  The  plaintiffs  do  not  pret4;nd  that 
the  railroad  charged  them,  or  the  public  generally,  too  much,  but  that  it 
charged  Morgan  too  little.  What  law  did  they  violate  in  so  doing  ?  No  stat- 
ute of  Louisiana  has  been  infringed;  none  is  quoted  by  appellants  except  the 
charter  of  the  company,  and  that  is  silent  on  the  subject.  No  rule  of  juris- 
prudence has  been  violated  so  far  as  we  can  perceive.  The  company  is  a 
juridical  person;  its  special  business  is  to  make  contracts  in  regard  to  freight, 
and  what  is  there  to  prevent  it  from  making  an  agreement  by  which  a  large 
loan  is  secured  to  enable  it  to  extend  its  road  and  build  its  depots,  and  by 
which  a  daily  line  of  fine  steamers  is  secured  to  connect  its  short  route  with 
the  great  highways  to  the  east  and  north  ?  And  what  is  there  to  prevent  its 
declining  *'  to  pro  rate"  with  the  Creole  and  Camelia  when  it  found  that  the 
effect  of  pro  rating  with  several  lines  was  to  enable  them  to  engage  in  the 
game  of  competition  at  the  railroad's  expense." 

But  a  railroad  company  cannot  discriminate  in  its  local  rates,  according  as 
traffic  comes  or  goes  by  one  connecting  carrier  or  another.  Samuels  v.  Louis- 
ville &  N.  R.  Co.,  31  Fed.  Rep.  57;  New  York  &  N.  R.  Co.  v.  New  York  & 
New  Eng.  R.  Co ,  3  I.  C.  R  542;  4  I.  C.  C.  R.  702;  Ayr  Harbor  Trustees  v. 
Glasgow  &  S.  W.  R.  Co.,  4  Ry.  &  Can.  Traffic  Cas.  90;  Tooner  v.  London,  C. 
A  D.  R.  Co.,  8  Nev.  &  Mac.  79.     See,  also,  sections  12  and  13  of  this  note. 

In  Indiana  River  S.  S.  Co.  v.  East  Coast  Trans.  Co.,  28  Fla.  887;  10  South. 
Rep.  480,  it  was  held  that  a  railroad  company,  whose  line  terminated  on  the 
Indiana  river,  where  it  had  a  dock  and  station,  could  not  grant  to  one  line  of 
steamboats  the  exclusive  privilege  of  landing  at  the  dock  and  of  receiving  and 
delivering  freight  and  passengers  thereat.  See,  also,  sections  7,  8  and  9  of 
this  note.  Compare  Ilwaco  Ry.  &  Nav.  Co.  v.  Oregon  Short  Line  &  U.  N.  R 
Co.,  57  Fed.  Rep.  673;  51  Fed.  Rep.  311. 

22.  Biscrimination  between  oil  shipped  in  tajiks  and  oil  shipped  in 
barrels. —  Much  complaint  has  been  made  of  discrimination  in  this  regard. 
Railroad  companies  are  not  generally  equipped  with  tank  cars  for  the  trans- 
portation of  oil,  but  such  cars  are  owned  and  provided  by  shippera  and 
intended  for  their  exclusive  use.  Discrimination  has  been  made  by  charging 
more  per  barrel  or  per  100  pounds  for  oil  in  barrels  than  for  oil  in  tanks,  by 
charging  for  the  weight  of  the  barrel  when  no  such  charge  is  made  for  the 
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weight  of  the  tank,  by  allowing  for  leakage  from  tanks  and  not  from  barrels, 
and  in  other  ways.  All  these  forms  of  discrimination  have  been  pronounced 
to  be  unjust  by  the  commission  and  also  by  the  courts.  State  ex  rel.,  etc.,  v. 
Cincinnati,  etc.,  R.  Co.,  47  Ohio  St.  130 ;  2  Am.  R  R.  &  Corp.  Rep.  106;  Rice 
V.  Louisville,  etc..  R;  Co.,  1 1.  C.  R.  722 ;  1 1.  C.  C.  R.  503 ;  In  re  Tank  <& 
Barrel  Rates  on  Oil,  2  I.  C.  R.  245  ;  21.  C.  C.  R.  365  ;  Scofield  v.  Lake  Shore 
&  M.  S.  R.  Co.,  2  I.  C.  R.  67 ;  2  L  C.  C.  R.  90 ;  Rice  v.  Western  N.  Y.  &  Pa. 
R  Co..  3  L  C.  R.  162;  4  L  C.  C.  R 131;  Rice  v.  Cincinnati,  etc.,  R.  Co.,  3  L  C.  R 
841 ;  5 1.  C.  C.  R.  193 ;  Independent  Refiners'  Assn.  v.  Western  N.  Y..  etc., 
R  Co.,  4  L  C.  R  162. 

In  Rice  v.  Oncinnati,  etc.,  R.  Co.,  3  I.  C.  R  841.  854 ;  51.  C.  C.  R.  193,  it 
is  said :  ''  The  rules  of  equality  are  violated  when  rates  are  so  adjusted 
between  tank  and  barrel  shipments  that  substantial  advantage  is  secured  by 
those  employing  the  former  mode  for  the  transportation  of  their  merchandise. 
It  matters  little  by  what  device  or  arrangement  this  relative  unfairness  is 
accomplished;  it  must  receive  condemnation  proportionn.te  to  the  injury  which 
it  occasions.  The  tank  shipper  may  rightfully  enjoy  the  benefits  of  greater 
economy  and  convenience,  for  these  are  incident  to  his  business  and  independ- 
ent of  the  carrier's  control,  but  upon  no  just  principle  of  transportation  can 
he  be  lawfully  favored  in  the  rates  themselves.  In  a  contest  between  different 
and  competing  methods  of  distributing  an  article  of  general  consumption, 
every  consideration  of  justice  should  induce  the  railroads  to  stand  in  a  neutral 
attitude.  If  absolute  impartiality  cannot  be  perfectly  maintained,  the  disad- 
vantage ought  not  to  be  on  the  side  of  the  weaker  contestant.  Especially  is 
this  so  when  the  carrier,  failing  to  provide  the  special  equipment  presumably 
best  adapted  to  a  particular  trafilc,  uses  the  special  vehicle*  of  shippers  who 
are  able  to  furnish  them,  while  their  less  fortimate  rivals  are  compelled  to 
depend  upon  its  ordinary  facilities.  In  such  a  case,  when  a  species  of  part- 
nership exists  between  the  carrier  and  those  shippers  who  supply  the  vehicle 
in  which  their  merchandise  is  most  conveniently  transported,  the  rights  of 
competing  shippers  whose  circumstances  are  not  so  favorable  in  this  respect 
should  be  constantly  and  effectually  protected.  In  the  absence  of  adequate 
equipment  freely  afforded  to  all  patrons  alike,  the  railroads  should  so  adjust 
rates  between  those  who  can  and  those  who  cannot  furnish  their  own  convey- 
ance that,  in  the  relative  charges  to  each,  there  shall  be  no  discrimination  against 
the  dependent  shipper." 
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(Supreme  Court  of  Wisconsin,  January  30,  1894.) 
1.  Electric  wibes  in  street.    Trollbt  company  hat  be  compelled  to 

flTBINO  OUARD  WIRES  WHERE  IT  CROSSES  THE  WIRES  OF  A  TELEPHONE  COM- 
PANY PREYiousLY  LICENSED.  A  telephone  company  doing  an  established 
business,  and  having  its  wires  strung  in  the  streets  by  license  of  the  city,  may 
have  mandamus  to  a  street  car  comx)any,  thereafter  licensed  to  use  electric 
power  on  the  same  streets,  toobey  an  ordinance  requiring  it  to  string  guard 
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wires  to  its  trolley  wire  Id  places  where  it  must  cross  other  wires,  so  as  to  prevent 
damage  by  its  breakage,  on  a  showing  that  relator  is  in  special  danger  as 
to  the  life  of  its  servants  and  the  integrity  of  its  property  in  case  of  such 
breakage,  that  breakage  cannot  be  prevented  altogether  and  that  guard  wires 
are  the  approved  and  only  safeguard  therefor. 

2«  Reasonableness  of  obdinance  imposing  such  duty.  In  view  of  an 
admission  that  guard  wires  are  the  only  safeguard  to  cross  wires,  and  prop- 
erty connected  therewith,  in  case  the  trolley  wire  breaks,  an  ordinance  requir- 
ing the  street  car  company  to  string  guard  wires  at  the  crossings  with  other 
lines  of  wire  is  not  unreasonable  nor  an  undue  exercise  of  the  police  power. 

8.  An  ordinance  requiring  a  street  car  company  to  string  guard  wires  to  its 
trolley  wire  "  whenever  it  shall  be  necessary  to  cross  "  telephone  or  other  lines 
of  wire,  demands  the  protection  of  existing  crossings,  and,  so  construed,  is 
not  retroactive  but  merely  remedial. 

4.  Duty  may  be  enforced  by  mandamus.  Mandamus  is  an  appropriate 
remedy  to  enforce  the  duty  imposed  by  such  ordinance,  and  the  relator  is  not 
obliged  to  wait  until  damage  has  actually  been  sustained. 

Miller,  Noyea  <&  MiUer  and  Fethers,  Jeffrie  <b  Fifidd,  for 
appellaDt.     Jackson  <b  Jackson,  for  respondent. 

Orton,  Ch.  J.  This  is  an  appeal  from  an  order  of  the  Circuit 
Court  sustaining  the  demurrer  of  the  respondent  to  the  relation 
of  the  appellant,  and  quashing  the  alternative  writ  of  mandamus. 
The  material  facts  set  out  in  the  relation  are  briefly  as  follows : 
The  relator,  the  telephone  company,  obtained  its  right  from  the 
state  to  do  business  in  the  city  of  Janesville,  and  to  erect  and 
maintain  poles,  cross  arms  and  wires  over  and  through  the  streets, 
ways  and  alleys  of  said  city,  and  operated  telephone  wires  and 
erected  poles  in  the  streets,  ways  and  alleys,  with  the  permission, 
consent  and  approval  of  said  city,  from  1879  until  the  present 
time,  at  a  great  expense,  and  has  now  151  telephones  in  said  city 
and  suburbs.  The  main  trunk  lines  of  the  poles  and  wires  have 
been  and  are  now  maintained  upon  East,  Main  and  Milwaukee 
streets.  All  the  rights,  right  of  way  and  easements  that  it  had 
previously  enjoyed  as  a  telephone  company  were  confirmed  by  an 
ordinance  of  said  city,  dated  October  10,  1892,  a  copy  of  which 
is  attached  hereto,  and  marked  "Exhibit  1,"  and  the  company 
has  since  exercised  and  enjoyed  the  same,  and  all  the  said  lines 
and  poles  have  been  where  they  are  now  for  years,  with  a  few 
exceptions,  and  where  they  should  be.  The  relator  has  complied 
with  the  statutes  of  the  state,  and  paid  its  license  fee,  and  has  a 
license  to  do  business  as  a  telephone  company.     The  defendant  is 
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a  corporation  by  the  laws  of  the  state,  and  obtained  its  rights  to 
operate  a  street  railway  in  said  city  by  horse  power  by  ordinances 
of  said  city,  dated  October  8  and  November  25,  1885,  and  ope- 
rated the  same  on  the  same  streets  upon  which  the  relator  had  its 
poles  and  wires,  among  others  East,  Main  and  Milwaukee  streets. 
By  an  ordinance  of  the  city,  dated  December  15, 1891,  the  former 
ordinances  were  so  amended  as  to  give  the  defendant  the  right  to 
use  "  electrical  power  "  in  operating  its  street  railway,  and  on  a 
single  or  double  track,  with  all  necessary  curves,  turnouts,  switches, 
poles,  brackets  and  wires.  The  defendant  has  erected  its  poles, 
wires  and  overhead  wires  over  and  above  the  streets  already  occu- 
pied by  the  relator  in  the  manner  aforesaid,  and,  among  others. 
East,  Main  and  Milwaukee  streets,  in  said  city.  The  defendant 
company  is  compelled  to  use  very  strong  conductors  of  electricity 
to  run  its  cars,  and  it  uses  main  and  trolley  wires,  which  are  not 
insulated,  while  the  wires  of  the  relator  are  insulated,  and,  though 
good  and  sufficient,  can  only  use  feeble  and  delicate  currents  of 
electricity  in  telephoning.  The  currents  used  by  the  defendant  are 
exceedingly  dangerous  to  property  and  persons,  by  setting  fires  to 
buildings,  and  by  injuring  persons  coming  in  contact  therewith. 
The  poles  of  the  relator  are  liable  to  break,  and  the  wires  to  break 
and  fall,  by  the  force  of  storms,  and  cannot  be  prevented ;  and, 
when  the  wires  do  fall,  they  make  direct  crosses  with  the  wires 
of  the  defendant,  and  the  high-tension  currents  of  electricity 
used  by  the  defendant  pass  in  the  wires  of  the  relator,  and  destroy 
its  instruments  and  other  property,  and  endanger  the  health  of  its 
employees  and  others,  and  are  liable  to  set  fires  in  the  city.  If 
the  defendant  had  constructed  its  railway  system  properly  it  would 
have  placed  "  guard  wires  "  at  not  less  than  four  feet  above  its 
trolley  wires,  and  in  that  manner  prevented  such  serious  conse- 
quences by  restmining  and  carrying  off  the  high-tension  currents 
safely.  Such  guard  wires,  so  placed  and  maintained,  are  the 
approved  method  of  avoiding  or  preventing  the  threatened  mis- 
chief. The  defendant  is  required  to  apply  such  safeguards  by  an 
ordinance  of  the  city,  dated  October  10,  1892.  The  relator  has 
complied  with  said  ordinance,  and  the  defendant  has  failed  to  do 
so.     This  is  the  substance  of  the  relation. 

We  are  of  the  opinion  that  the  facts  set  out  in  the  relation  are 
sufficient  to  entitle  the  relator  company  to  the  remedy  asked  for : 

VOL.  IX. —  41 
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(1)  The  telephone  company  occupied  the  streets  of  the  city  with 
its  poles  and  wires,  and  was  in  the  safe  and  successful  prosecution 
of  its  business,  under  the  authority  of  law,  and  "  by  the  permia- 
sion,  consent  sLnd  approval "  of  the  city  of  Janesville.  (2)  The 
defendant  company  afterwards  sets  its  poles  and  extends  its  wires 
along  the  same  streets,  so  that  its  lines  frequently  cross  the  lines 
of  the  relator,  and  in  such  near  contact  as  to  endanger  the  persons 
in  its  employment  and  its  property,  and  threaten  the  destruction 
of  its  business.  Has  the  defendant  the  right  to  do  this,  if  it  is  in 
its  power  to  prevent  the  threatened  mischief?  By  the  common 
maxim  that  one  person  has  no  right  to  use  his  own  to  the  injury 
of  anotlier,  and  by  the  common  principles  of  elementary  law,  it 
would  seem  that  it  had  not.  The  defendant  has  intruded  upon 
the  established  business  of  the  relator  in  such  way  as  to  endan- 
ger it  and  the  persons  engaged  in  it,  when,  by  the  adoption  of 
such  a  simple  safeguard,  and  the  only  practicable  one,  such  danger 
can  be  avoided,  and  tlie  business  of  both  subsist  together.  Ought 
not  the  defendent  to  be  compelled  to  adopt  such  safeguard? 
These  facts  are  admitted  by  the  demurrer.  The  learned  counsel 
of  the  respondent  insists  that  the  relator  had  not  such  priority  of 
its  business  by  any  right.  It  is  averred  in  the  relation  that  it  was 
established  according  to  law,  and  prosecuted  "  by  the  permission, 
consent  and  approval "  of  the  city.  That  would  clearly  give  the 
relator  a  right,  and  that  riglit  and  its  enjoyment  were  prior  to  any 
right  of  the  defendant.  The  relator's  wires  are  up  in  the  streets, 
bearing  sufficient  electrical  power  to  make  telephonic  communica- 
tions, and  the  defendant  crosses  them  in  many  places  with  its  wires, 
bearing  electrical  power  sufficient  to  propel  the  cars  upon  its  street 
railway,  and  the  first  storm  that  comes  may  blow  down  the  poles  and 
wires  of  the  relator,  and  its  wires  come  in  contact  with  the  wires  of 
the  defendant,  where  they  cross  each  other,  and  become  charged 
with  its  dangerous  currents  of  electricity,  set  fire  to  the  buildings  in 
which  the  telephone  instruments  are  used  and  injure  other  prop- 
erty and  the  persons  employed  in  the  "  exchange  "  and  other 
places,  so  as  to  endanger  or  destroy  the  business  of  the  relator. 
Ought  not  the  defendant  to  be  compelled  to  adopt  the  above 
safeguards  to  prevent  this  threatened  mischief,  or  to  vrithdraw 
its  lines  from  the  vicinity  of  the  relator's  wires  ?  The  company 
that  caused  the  mischief  ought  to  repair  it. 
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Section  7  of  tlie  ordinance  of  the  city,  dated  October  10, 1892) 
imposes  this  dnty  upon  the  company  using  this  ^'  electrical  power 
system  ^  in  all  cases,  and  requires  it  to  apply  such  safeguards 
under  a  penalty.  But  much  more  is  it  the  duty  of  such  com- 
pany when  it  is  an  intruder  upon  the  already  established  business 
of  another  company.  The  electric  force  is  the  most  powerful 
and  dangerous  agency  of  nature,  and,  even  when  restrained  or 
controlled  by  the  most  perfect  machinery  and  appliances,  its  high- 
tension  currents  are  extremely  dangerous  in  many  directions.  If 
a  municipal  corporation  has  not  the  inherent  provisional  or  police 
power  to  pass  ordinances  to  regulate  or  restrain  the  use  of  such 
a  dangerous  agency  within  the  corporate  limits,  it  certainly  can- 
not have  such  power  for  any  purpose.  It  is  claimed  that  said 
ordinance  has  only  future  operation  or  efEect.  In  application  to 
the  case,  section  7  of  said  ordinance  provided :  "  Whenever  it 
shall  be  necessary  to  cross  *  *  *  telephone  line  or  lines  or 
any  wires  used,"  etc.  Has  it  not  been  necessary  for  the  defend- 
ant company  to  cross  these  telephone  lines  or  wires  of  the  relator 
since  the  passage  of  the  ordinance,  and  is  it  not  now  necessary  to 
do  so }  Then  the  ordinance,  by  its  terms,  is  applicable  to  this 
case.  The  ordinance  is  made  to  regulate  existing  things,  and 
things  which  continue  to  exist,  as  the  wires  of  the  defendant  cross 
the  wires  of  the  relator.  Whenever  at  any  time  wires  so  cross 
this  safeguard  must  be  applied.  The  ordinance  has  a  present  and 
future  eflEect.  It  is  said  these  wires  crossed  before  the  ordioance 
was  passed.  That  is  true,  and  they  have  continued  to  cross  ever 
since,  in  violation  of  the  ordinance.  The  ordinance  does  not  pro- 
hibit the  crossing  of  such  wires.  It  provides  the  remedy  for  it 
as  an  existing  evil,  and  requires  safeguards  to  be  so  placed  as  to 
avoid  the  danger  to  persons  and  property.  It  is  not  retroactive  in 
any  sense.  First.  The  ordinance  is  reasonable,  because  it  requires 
that  to  be  done  which  in  law  and  good  conscience  the  defendant 
ought  to  do  for  the  protection  of  the  relator,  whose  established 
business  it  has  engangered  and  disturbed.  Second.  It  is  clearly  sus- 
tained under  the  police  power  of  the  city.  "  The  test  is  whether  it  is 
designed  and  tends  to  protect  some  public  or  private  right  from 
the  injurious  act  of  the  company;  as  when  it  prohibits  the 
running  of  the  cars  of  one  company  on  any  street  so  near  the  depot 
of  another  railroad  as  to  interfere  with  safe  and  convenient  access 
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to  the  latter  road."  Tied.  Lim.  597-699.  The  statute  of  New 
York,  requiring  telegraph,  telephone  and  electric  wires  to  be 
placed  underground  in  streets  in  certain  cities  (Chap.  499,  Laws 
1885)  was  upheld  in  People  v.  Squire,  107  N.  Y.  593 ;  14  N.  E. 
Eep.  820 ;  W.  U.  Tel.  Co.  v.  Mayor,  etc.,  38  Fed.  Eep.  552. 
The  right  and  authority  in  a  city  "  to  regulate,  control  and  pro- 
hibit the  location,  laying,  use  and  management  of  telegraph, 
telephone  and  electric  light  and  power  'wires  and  poles,' 
*  *  *  in  order  to  guard  and  secure  the  public  safety  and 
convenience,"  is  upheld  in  Wisconsin  Tel.  Co.  v.  City  of  Oshkosh, 
62  Wis.  32 ;  21  N.  W.  Eep.  828.  Ordinance  to  regulate  street 
railways  is  upheld  in  State  v.  Madison  St.  Ry.  Co.,  72  Wis.  612 ; 
40  N.  W.  Rep.  487,  and  in  State  v.  Hilbert,  72  Wis.  184;  39  N. 
W.  Kep.  326.  Cities  can  regulate  the  placing  of  electric  wires 
in  the  streets.  Keasbey  Electric  Wires,  38 ;  Van  Hook  v.  City 
of  Selma,  70  Ala.  361 ;  Mutual  Union  Tel.  Co.  v.  City  of  Chicago, 
16  Fed.  Rep.  309 ;  Delaware,  L.  &  W.  R.  Co.  v.  East  Orange,  41 
N.  J.  Law,  127 ;  W.  U.  Tel.  Co.  v.  City  of  Philadelphia,  (Penn. 
Sup.)  12  Atl.  Rep.  144 ;  Telegraph  Co.  v.  Town  of  Harrison,  31 
N.  J.  Eq.  627 ;  Toledo,  W.  &  W.  Ry.  Co.  v.  City  of  Jackson- 
ville,  67  111.  37 ;  Sioux  City  St.  Ry.  Co.  v.  Sioux  City,  138  U.  S. 
98 ;  11  Sup.  Ct.  Rep.  226.  There  can  be  no  question,  at  this 
late  day,  but  that  our  municipal  corporations  may  make  all 
reasonable  regulations  for  the  location  and  use  of  electric  wires 
in  the  street,  and  require  all  reasonable  safeguards  for  the  same. 
The  question  is  virtually  so  settled  in  this  state  by  our  own 
decisions. 

The  relator  is  entitled  to  sue  out  the  writ  of  mandamus 
to  compel  the  defendant  to  properly  place  such  guard  wires 
as  the  proper  safeguard  in  such  a  case  to  protect  its  rights 
and  safety.  The  relator  is  especially  interested  in  the  defend- 
ant's performance  of  this  public  duty.  It  is  admitted  to  be  true 
that  such  guard  wires  so  placed  are  the  very  best  and  most 
approved  method  of  safeguard  in  such  case.  This,  then,  is  a  clear 
legal  right  to  be  enforced  by  mandamus.  Marbury  v.  Madison, 
1  Cranch,  137 ;  Railroad  Co.  v.  Hall,  91  U.  S.  343 ;  People  v. 
Chicago  &  A.  R.  Co.,  130  111.  175 ;  22  N.  E.  Rep.  857.  There 
is  no  adequate  remedy  in  such  a  case,  except  by  the  writ  of 
mandamus,  to  compel  the  respondent  company  to  do  what  it  is 
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clearly  right  for  it  to  do,  and  that  the  relator  has  the  right  to 
compel  it  to  do.  The  penalty  enforced  would  not  cure  the  mis- 
chief. Rex  V.  Barker,  3  Burrows,  1266 ;  Scott  &  J.  Tel.  §  78 ;  High 
Extr.  Rem.  §  320 ;  People  v.  Boston  &  A.  R.  Co.,  70  N.  Y.  569 ; 
Haines  v.  People,  19  111.  App.  354 ;  People  v.  Chicago  &  A.  Ry.  Co., 
67  111.  118 ;  Ohio  &  M.  Ry.  Co.  v.  People,  121  III.  483 ;  13  N.  E.  Rep. 
236 ;  Indianapolis  &  C.  R.  Co.  v.  State,  37  Ind.  489 ;  State  v. 
Demaree,  80  Ind.  519 ;  Uniontown  v.  Com.,  34  Penn.  St.  293 ; 
Howe  V.  Commissioners,  47  Penn.  St.  361 ;  Queen  v.  Trustees 
Luton  Roads,  1  Adol.  &  E.  (N.  S.)  860 ;  Cambridge  v.  Railroad 
Co.,  7  Mete.  (Mass.)  70 ;  Railroad  Comi-s.  v.  Portland  &  O.  C.  R, 
Co.,  63  Maine,  269 ;  State  v.  Northeastern  R.  Co.,  9  Rich.  Law, 
247  ;  State  v.  Hartford  &  N.  H.  R.  Co.,  29  Conn.  538 ;  State  v. 
Wilson,  17  Wis.  687 ;  State  v.  Richter,  37  Wis.  275 ;  State  v. 
Supervisors  of  Wood  Co.,  41  Wis.  28 ;  State  v.  Chicago,  M.  &  N. 
R.  Co.,  79  Wis.  259 ;  48  N.  W.  Rep.  243 ;  Overseers  of  Porter 
Tp.  V.  Overseers  of  Jersey  Shore,  82  Penn.  St.  275.  It  is  said 
that  no  such  damages  have  yet  accrued.  The  relation  very 
clearly  shows  that  such  damage  is  imminent  and  threatening,  and 
the  danger  is  all  the  time  present.  This  might  be  suflScient 
ground  for  an  injunction  to  restrain  the  defendant  from  crossing 
the  wires  of  the  relator  with  its  wires  —  a  much  more  violent 
remedy.  The  relator  does  not  seek  to  prohibit  such  crosses,  but 
only  to  make  them  safe.  The  relator  is  conducting  its  telephone 
business  under  constant  fear  and  apprehension.  Must  it  wait 
tmtil  the  full  extent  of  the  apprehended  consequences  have  been 
realized  ?  The  remedy  sought  is  clearly  the  proper  one.  The 
demurrer  of  the  respondent  to  the  relation,  and  the  motion  to 
quash  the  writ,  should  have  been  overruled.  The  order  of  the 
Circuit  Court  is  reversed,  and  the  cause  remanded,  with  direction 
to  overrule  the  demurrer  and  the  motion  to  quash  the  writ,  and 
for  further  proceedings  according  to  law.* 

Street  railroads — municipal  control  and  regulation. — The  principal 
case  presents  a  phase  of  the  question  of  the  public  control  of  railways  and 
the  powers  of  municipal  corporations  over  street  railways.  On  the  right  of 
the  legislative  authorities  to  compel  railroads  to  construct  works  and  take  pre- 
cautions for  the  safety  and  welfare  of  the  public,  see  New  'Sork  &  N.  E.  R. 
Co.  ▼.  Town  of  Bristol,  post,  and  cases  cited  in  note.   As  to  the  municipal  regu- 

♦Reported  in  57  N.  W.  Rep.  970. 


826      Des  Moiwbs  Cnr  Rt.  Oo.  v.  Citt  of  Des  Moikes. 

Iflitioii  and  control  of  street  railroads,  see  South  Covington  &  C  St.  R.  Go. 
V.  Berry,  6  Am.  R.  R.  &  Corp.  Rep.  258,  and  note ;  Sternberg  v.  State,  7  Am. 
R.  R.  &  Corp.  Rep.  579,  and  note,  and  authorities  in  4  Am.  R.  B.  &  Corp. 
Bep.  foot  of  page  210. 
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(Supreme  Court  of  Iowa,  May  12,  1894) 

1.  Street  railroads.  Whether  obmoed  to  remote  TSiA.CK  to  FEBior 
CONSTRUCTION  OF  SEWER.  A  Street  railway  company  cannot  be  compelled  by 
the  city  to  tear  up  its  track  laid  in  the  center  of  a  street  pursuant  to  an  ordi- 
nance duly  accepted,  to  permit  the  laying  of  a  sewer  under  it,  where  it  appears 
that  the  receipts  of  the  company,  which  has  expended  large  amounts  in  lay- 
ing its  track  and  making  a  safe  roadbed  there,  would  be  greatly  diminished, 
aoid  public  convenience  interfered  with,  and  the  sewer  can  just  as  well  be  laid 
on  one  side  of  the  track. 

2.  Remedy  to  prevent  interference  with  track  for  such  purpose. 
Injunction  will  lie,  at  the  instance  of  a  street  railway,  to  prevent  a  city  and 
the  city  ofiQcers  from  unreasonably  requiring  it  to  tear  up  its  tracks,  the  remedy 
at  law  not  bdng  adequate. 

ACTION  in  equity  to  restrain  the  defendants  from  removing 
or  otherwise  interfering  with  part  of  the  railway  track  of 
the  plaintiff.  There  was  a  hearing  on  the  merits,  and  a  decree 
in  favor  of  the  defendants.     The  plaintiff  appeals, 

Guernsey  <&  Baily^  for  appellant.  Hugh  Brenno/n  and  J,  B. 
Mershon^  for  appellees. 

KoBiNSON,  J.  The  plaintiff  is  a  corporation  organized  and 
existing  nnder  the  laws  of  this  state,  and  owns,  and  is  engaged  in 
the  business  of  operating,  a  system  of  street  railways  in  the  city 
of  Des  Moines.  The  system  includes  what  is  known  as  the 
«  Eleventh  and  Twelfth  Street  Line,"  the  "  Clark  Street  line " 
and  the  "  Jefferson  Street  Line."  The  Clark  street  line  is  a  pro- 
longation of  the  Eleventh  and  Twelfth  street  line,  and  is  a  little 
more  than  two  miles  in  length.  The  Jefferson  street  line  is  some- 
what shorter.  The  portions  of  Des  Moines  reached  by  these 
lines  contain  a  large  number  of  people,  many  of  whom  depend 
upon  the  street  railway  for  transportation  to  the  business  part  of 
the  city,  and  have  no  other  convenient  means  of  reaching  it. 
The  Eleventh  and  Twelfth  street  line  extends  on  Twelfth  street 
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from  School  street  to  University  avenue  —  a  distance  of  2,552 
feet  —  and  is  the  part  of  the  rail\^ay  in  controversy.  It  consists 
of  a  single  track  of  two  rails,  placed  in  the  center  of  the  street, 
and  has  been  in  use  for  several  years.  In  May,  1893,  the  city  of 
Des  Moiues  entered  into  a  contract  with  Bryan  &  Youngerman 
for  the  construction  of  what  is  known  as  "  Sewer  No.  2,"  wliicli 
included  a  pipe  sewer  in  Twelfth  street  where  the  railway  in  con- 
troversy is  located.  The  city  claims  the  right  to  construct  the 
sewer  in  the  center  of  the  street,  and  to  compel  the  temporary 
removal  of  the  track  for  that  purpose.  The  defendants  Fink- 
bine  and  Chase,  as  the  board  of  public  works  of  the  city,  have 
notified  the  plaintiff  to  remove  its  track  to  permit  the  construc- 
tion of  the  sewer,  and  the  plaintiff  seeks  to  prevent  all  interfer- 
ence with  the  track.  The  District  Court  dismissed  the  petition, 
and  adjudged  that  plaintiff  pay  the  costs  of  the  action. 

The  plaintiff  is  the  assignee  and  owner  of  the  rights  conferred 
upon  the  Des  Moines  Street  Railway  Company  by  an  ordinance 
of  the  city  of  Des  Moines  passed  in  the  year  1866,  and  of  the 
railway  system  which  has  been  constructed  under  that  ordinance 
and  the  amendments  thereto.  Some  questions  arising  under  that 
ordinance  were  considered  by  this  court  in  Des  Moines  St.  Ry. 
Co.  V.  Des  Moines  B.  G.  St.  Ry.  Co.,  73  Iowa,  515 ;  33  N.  W. 
Rep.  619 ;  35  N.  W.  Rep.  602 ;  S.  C,  74  Iowa,  586 ;  38  K  W. 
Rep.  496.  It  was  held  in  those  cases,  in  effect,  that  the  ordinance 
and  its  acceptance  constituted  a  valid  contract  between  the  city 
and  the  street  railway  company.  In  securing  the  contract  for 
building  the  sewer,  the  contractors  believed  it  would  be  placed  in 
the  center  of  the  street,  and  perhaps  were  authorized  to  act  upon 
that  belief,  for  the  reason  that  most  of  the  sewers  of  the  city  had 
been  placed  in  the  center  of  the  streets  through  which  they  were 
constructed,  and  possibly  for  other  reasons.  The  contract,  how- 
ever, did  not  specify  in  terms  in  what  part  of  the  street  the  sewer 
should  be  placed,  excepting  that  it  should  be  laid  "  according  to 
the  lines  and  grades  furnished  from  time  to  time  by  the  city  engi- 
neer." The  construction  of  sewer  No.  2  was  commenced  by  the 
contractor,  and  progressed  to  Eleventh  street.  The  plaintiff  liad 
a  line  of  railway  in  the  center  of  that  street,  and,  when  it  was 
reached  by  the  contractor,  the  plaintiff  was  asked  to  remove  the 
track  to  permit  the  building  of  the  sewer  in  the  center.     It  agreed 
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to  do  so  on  condition  that  the  sewer  on  Twelfth  street  should  be 
placed  on  one  side  of  its  track  in  that  street.  The  proposition 
appears  to  have  been  assented  to  by  the  contractor  and  by  Mr. 
Finkbine,  of  the  board  of  public  works.  Thereupon  the  plain- 
tiff caused  to  be  prepared  and  submitted  to  the  city  council  a  reso- 
lution, of  which  the  following  is  a  copy  :  "  Resolved,  that  here- 
after, where  pipe  sewers  are  being  put  down  in  the  several  streets 
of  the  city  of  Des  Moines  where  there  is  a  single  track  for  street 
railway  purposes,  such  track  being  in  the  center  of  the  street,  the 
sewer  shall  be  laid  outside  of  the  line  of  street  railway,  and  on 
one  side  of  the  street ;  the  side  of  the  street  to  be  determined  by 
the  board  of  public  works."  The  resolution  was  adopted  on  the 
seventeenth  day  of  July,  and  the  plaintiff  complied  with  its  part 
of  the  agreement  by  removing  its  track  in  Eleventh  street.  The 
resolution  was  reconsidered  on  the  twenty-second  day  of  Septem- 
ber, after  this  action  was  commenced. 

It  is  said  by  the  appellee  that  every  franchise  is  accepted  sub- 
ject to  the  police  power  of  the  state,  which  cannot  be  bartered 
away,  and  the  appellant  assents  to  that  proposition.  But  it  is 
claimed  that  the  demand  made  by  the  city  is  unreasonable,  and, 
therefore,  should  not  be  enforced.  It  is  well  settled  that  a  munici- 
pal ordinance  or  by-law,  to  be  valid,  "  must  be  reasonable,  conso- 
nant with  the  general  powers  and  purposes  of  the  corporation, 
and  not  inconsistent  with  the  laws  or  policy  of  the  state,  and  that 
the  courts  may  declare  void  ordinances  and  by-laws  which  are  not 
reasonable.  Meyers  v.  Railroad  Co.,  57  Iowa,  557 ;  10  N.  W.  Rep. 
896,  and  authorities  therein  cited ;  Town  of  State  Center  v.  Bar- 
enstine,  66  Iowa,  249 ;  23  K  W.  Rep.  652.  See,  also,  City  of  St. 
Louis  V.  Weber,  4A  Mo.  547;  1  Beach  Pub.  Corp.  §  512 ;  1  Dill. 
Mun.  Corp.  §§  319-322 ;  Ex  parte  Chin  Tan,  60  Cal.  82.  An 
ordinance  is  unreasonable  if  it  be  partial,  unfair  or  oppressive  in 
its  effects,  as  by  imposing  a  serious  burden  without  adequate 
cause.  Ibid. ;  Ex  parte  Frank,  52  Cal.  606 ;  Harrisburg  City 
Pass.  Ry.  Co.  v.  City  of  Harrisburg,  149  Penn.  St.  65;  24 
Atl.  Rep.  56.  It  is  not  shown  that  the  sewer  in  question  was 
located  in  the  center  of  Twelfth  street  by  ordinance  ;  but,  con- 
ceding that  it  was  so  located  by  action  as  formal  and  entitled  to 
as  much  weight  as  an  ordinance,  we  are  required  to  determine 
whether  that  action  was  reasonable  and  valid.     The  ordinance  of 
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the  year  1866  required  that  all  single  tracks  be  laid  in  the  center 
of  the  streets  in  all  cases  when  it  should  be  practicable  to  so  lay 
them.  The  railway  in  question  was  constructed  according  to 
that  requirement,  and  a  large  amount  of  labor  and  material  has 
been  used  and  much  time  spent  in  making  a  good  roadbed.  The 
cost  to  the  plaintifE  of  removing  its  track  to  permit  the  construc- 
tion of  the  sewer,  and  replacing  it  after  the  sewer  is  constructed, 
including  the  making  of  a  good  roadbed,  would  be  about  $3,000. 
It  would  require  years  to  make  as  good  and  safe  a  roadbed  as  the 
one  now  under  the  track,  and  the  tearing  up  of  the  track  would 
cause  great  inconvenience  to  patrons  of  the  road,  and  would  nec- 
essarily reduce  the  receipts  of  the  plaintiff  during  the  time  that 
the  sewer  was  being  constructed.  The  reasons  urged  for  placing 
the  sewer  in  the  center  of  the  street  are  that  nearly  all  of  the 
sewers  in  the  city  are  placed  in  the  centers  of  streets,  and  those 
placed  at  the  sides  are  few,  and  so  placed  for  exceptional  reasons ; 
that  the  contract  made  for  building  the  sewer  required  it  to  be 
located  in  the  center  of  the  street ;  that  to  change  it  to  the  side 
would  cause  great  expense,  delay  and  inconvenience ;  that  the 
city  has  at  all  times  required  water  pipes  to  be  laid  at  one  side 
of  the  streets,  and  gas  pipes  at  the  other,  and  that  the  property 
owners  at  one  side  of  the  street  would  be  at  greater  expense  than 
those  on  the  other  to  connect  with  the  sewer,  if  it  is  placed  at  the 
side.  The  evidence  shows  clearly  that  the  sewer  can  be  placed 
outside  of  the  line  of  the  railway  without  impairing,  in  any 
respect,  the  efficiency  of  the  sewer  system,  and  that  sanitary  con- 
siderations do  not  require  that  it  be  placed  in  the  center  of  the 
street.  If  the  sewer  is  placed  at  the  side  the  increase  of  the  cost 
in  making  a  single  connection  between  the  sewer  and  the  prop- 
erty on  the  side  of  the  street  furthest  away  would  not  exceed 
three  dollars.  Whether  the  contract  for  the  sewer  requires  that 
it  be  located  in  the  center  of  the  steeet  we  need  not  deter- 
mine, as  the  contract  provides  that  any  change  in  the  plans  or 
specifications  shall  not  work  a  forfeiture,  and  that  the  difference 
in  cost  caused  by  the  changes  shall  be  determined  by  the  engineer 
and  board  of  public  works  on  the  basis  of  the  contractor's  bid. 
The  evidence  shows  that  the  expense  of  constructing  the  sewer 
at  the  side  of  the  street  need  not  be  materially,  if  any,  greater 
VOL.  IX. —  42 
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than  to  place  it  in  the  center.  We  are  of  the  opinion  that  the 
reasons  for  placing  it  in  the  center  of  the  street  are  not  of  suffi- 
cient importance  to  impose  upon  the  plaintiff  the  burden  of 
removing  its  track,  and  to  expose  the  patrons  of  this  line  to  the 
inconvenience  and  danger  which  would  be  caused  by  such  a 
removal.  In  other  words,  we  think  the  demand  of  liie  city  is 
unreasonable.  It  is  shown  that,  if  the  plaintiff  will  transfer  its 
passengers  at  the  point  where  the  workmen  engaged  in  construct- 
ing the  sewer  shall  be  at  work,  the  cost  of  constructing  it  will  not 
be  materially  increased,  and  the  plaintiff  avers  its  willingness  to 
make  such  transfer.  If  required  by  the  city  it  will  be  provided 
for  in  the  decree.  It  is  said  the  plaintiff  has  an  adequate  remedy 
at  law,  but  we  think  not.  It  has  a  right  to  protect  its  track  and 
roadbed  by  an  action  of  this  nature.  The  decree  of  the  District 
Ck)urt  is  reversed.* 

Street  railways  —  Tighta  aM  respects  distuitence  in  consequence  of 
street  improvements.  —  The  principal  case  is  in  accordance  with  the  ruling^ 
of  District  Judge  Hanford  in  Clapp  v.  City  of  Spokane,  53  Fed.  Rep.  514 ;  7 
Am,  R.  R.  &  Corp.  Rep.  477,  note  2.  In  Milwaukee  St.  R.  Co.  v.  Adiam,  8 
Am.  R.  R.  &  Corp.  Rep.  820,  it  was  held  that  contractors  for  paying  a  street 
would  be  enjoined  from  unnecessarily  interfering  with  the  running  of  cars. 
Gas  and  water  companies  are  held  to  lay  their  pipes  in  streets  subject  to  the 
right  in  the  municipality  to  change  the  grade  of  the  street  or  otherwise 
improve  it,  and  if  their  pipes  are  exposed  or  injured  thereby,  they  must  bear 
the  burden  of  repair.  Roanoke  Ghis  Co.  t.  City  of  Roanoke,  6  Am.  R.  B.  & 
Corp.  Rep.  88,  and  note  ;  Columbus  Gas  Light  &  Coke  Co.  v.  City  of  Colum- 
bus, 7  Am.  R.  R.  &  Corp.  Rep.  472,  and  note.  The  same  rule  has  been  held  ta 
apply  in  the  case  of  the  construction  of  sewers  in  streets.  Portsmouth  Qas 
light  Co.  V.  Shanahan,  65  N.  H.  288 ;  19  Atl.  Rep.  1002 ;  National  Water 
Works  Co.  V.  City  of  Kansas,  28  Fed.  Rep.  921.  Notes  of  these  cases  will  be 
found  in  6  Am.  R.  R.  &  Corp.  Rep.  105,  106.  So  it  has  been  held  that  a. 
street  railroad  company  must  conform  its  track  to  the  grade  and  improvement 
of  the  street,  aty  of  Detroit  v.  Ft.  Wayne  &  E.  R.  Co.,  8  Am.  R.  R.  &  Corp. 
Rep.  188. 

*  Reported  In  58  N.  W.  Rep.  906. 
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Ellis  v.  JBostok  &1u'SL  Oo. 

(Supreme  Judicial  Court  of  Massachusetts,  January  4,  1894.) 

1.  -Blbctric  btrekt  railway.  Frightened  horse.  I^uty  of  motor- 
XAK.  Where  a  motorman,  while  operating  a  street  car,  and  sounding  the  gong, 
sees  that  the  car  and  noise  are  frightening  a  horse,  and  thereby  endangering 
the  driver,  it  is  his  duty  to  do  what  he  reasonably  can  to  diminish  the  fright 
of  the  horse. 

2.  In  such  case  the  failure  of  the  motorman  to  see  the  frightened  condition 
of  the  horse,  when  he  may  see  it  by  the  exercise  of  reasonable  care,  is 
i^cgligence. 

ACTION  for  personal  injuries  by  Alexander  Ellis  against  the 
Boston  and  Lynn  Eailroad  Company.    Verdict  and  judg- 
ment for  plaintiff.    Defendant  excepts. 

A,  A.  Strout  and  John  Warren  Johnson^  for  plaintiff.  Prao- 
tor,  Tappcm  dk  Wanrren^  for  defendant 

Knowlton,  J.  Although  there  was  some  conflict  of  evidence 
in  this  case,  the  jury  may  have  found  that  the  plaintiff,  having 
no  reason  to  think  it  unsafe  so  to  do,  drove  down  a  street  in  the 
city  of  Lynn  on  whicli  was  an  electric  railway,  and  there  met  one 
of  the  defendant's  open  electric  cars,  filled  with  passengers,  on 
which  the  motorman  was  continually  sounding  the  gong ;  that 
his  horse  was  frightened  at  the  car  and  at  the  noise  of  the  motor 
and  of  the  gong,  and  manifested  his  fear  in  such  a  way  as  to 
show  the  motorman  that  the  plaintiff  and  his  daughter,  who  was 
riding  with  him,  were  in  great  peril ;  and  that  the  motorman^ 
instead  of  stopping  the  car,  or  ceasing  to  sound  the  gong,  kept 
on  with  the  car  and  continued  to  make  a  loud  clangor  with  the 
gong,  so  that  the  horse  became  unmanageable,  broke  the  carriage, 
threw  the  plaintiff  out,  and  thereby  inflicted  serious  injuries  upon 
him. 

The  defendant's  requests  for  rulings  go  upon  the  theory  that 
the  manager  of  an  electric  railway  car  upon  a  street  is  never 
called  upon  to  stop  the  car,  or  to  change  his  method  of  managing 
it,  to  avoid  any  danger  from  the  fright  of  horses  other  than  the 
danger  of  collision  with  the  car.  These  requests  were  founded 
on  an  erroneous  view  of  the  law.    It  is  a  well-known  fact  that 
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most  horses  are  frightened  at  their  first  view  of  a  moving  electric 
car,  especially  if  they  encounter  it  in  a  quiet  place,  away  from 
the  distracting  noises  of  a  busy  city  street.  It  is  only  Uy  careful 
training  and  a  frequent  repetition  of  the  experience  that  they 
acquire  courage  to  meet  and  pass  such  a  car  on  a  narrow  street 
without  excitement.  The  rights  of  the  driver  of  a  horse  and  the 
manager  of  an  electric  car,  under  such  circumstances,  are  equal. 
Each  may  use  the  street,  and  each  must  use  it  with  a  reasonable 
regard  for  the  safety  and  convenience  of  the  other.  The  motor- 
man  is  supposed  to  know  that  his  car  is  likely  to  frighten  horses 
that  are  unaccustomed  to  the  sight  of  such  vehicles,  while  most 
horses  are  easily  taught,  after  a  time,  to  pass  it  without  fear.  It 
is  his  duty,  if  he  sees  a  horse  in  the  street  before  him  that  is 
greatly  frightened  at  the  car,  so  as  to  endanger  his  driver  or 
other  persons  in  the  street,  to  do  what  he  reasonably  can  in  the 
management  of  his  car  to  diminish  the  fright  of  the  horse ;  and 
it  is  also  his  duty  in  running  the  car  to  look  out,  and  see  whether, 
by  frightening  horses  or  otherwise,  he  is  putting  in  peril  other 
persons  lawfully  using  the  street,  on  foot  or  with  teams.  In  this 
way  the  convenience  and  safety  of  everybody  can  be  promoted 
without  serious  detriment  to  anybody.  Of  course,  the  owners 
and  drivers  of  horses  are  required  at  the  same  time  to  use  care  in 
proportion  to  the  danger  to  which  they  are  exposed.  Benjamin 
V,  Railway  Co.,  (Mass )  35  N.  E.  Rep.  95.  These  principles  were 
adopted  by  the  presiding  justice  for  tlie  guidance  of  the  jury  at 
the  trial  of  this  case,  and  the  instructions  given  were  correct.  So 
far  as  the  defendant's  requests  for  instructions  embody  correct 
propositions  of  law,  they  were  covered  by  the  instructions  given. 
The  judge  was  not  bound  to  tell  the  jury  that  certain  facts,  of 
which  there  was  evidence,  would  or  would  not  constitute  negli- 
gence, apart  from  other  facts,  which  were  testified  to. 

The  jury  were  rightly  instructed  to  consider  the  question 
whether  the  motorman  ought  to  have  seen  the  frightened  condi- 
tion of  the  horse  if  he  did  not  see  it,  and  to  treat  his  failure  to 
see  it,  when  he  might  have  seen  it  by  the  exercise  of  due  care,  as 
negligence.  There  was  ample  evidence  to  warrant  the  verdict, 
and  the  bill  of  exceptions  discloses  no  error  in  the  proceedings. 
Exceptions  overruled.* 

♦Reported  in  85  N.  E.  Rep.  1127. 
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CSable  and  electric  railroads — duty  of  motoneer  in  case  of  frigbtezied 
horses  —  liability  of  company. —  Where,  in  an  action  against  a  street  car 
company  for  injury  caused  by  a  collision,  defendant  asks  an  instruction  to  the 
effect  that,  if  plaintiff  stopped  his  horse  near  the  car,  and  the  car  then  started 
with  the  horse  in  a  position  of  safety,  and  the  horse  became  xmmanageable 
from  having  been  scared  by  the  ringing  of  the  gong,  and  jumped  in  front  of 
the  car  before  it  could  be  stopped,  this  would  not  be  negligence,  it  is  proper 
to  modify  the  instruction  by  adding  that  if  the  horse  was  in  a  state  of  alarm, 
and  the  gong  was  rung  violently,  and  so  near  to  the  horse  as  to  produce 
greater  alarm,  and  cause  the  accident,  that  might  be  negligence.  Philadelphia 
Traction  Co.  v.  Lightcap,  (Ct.  of  App.)  61  Fed.  Rep.  762. 

In  an  action  against  an  electric  street  railway  company  for  injuries  to  a 
team  frightened  by  one  of  defendant's  cars,  an  instruction  that  if  the  car  was 
running  at  high  speed,  and  as  soon  as  it  came  in  sight  the  horses  began  to  rear 
and  jump,  and  the  conductor  saw,  or  ought  to  have  seen,  by  the  exercise  of 
ordinary  prudence,  that  the  team  was  frightened,  and  in  view  of  the  width 
between  the  track  and  retaining  wall,  a  man  of  ordinary  prudence  would  have 
stopped  the  car,  then  the  conductor  was  negligent  in  failing  to  stop  it,  is  no 
error  Gibbons  v.  Wilkesbarre  &  S  St.  R.  Co.,  155  Penn.  St.  279 ;  26  Atl. 
Rep  417.  In  such  action  an  instruction  that,  if  the  driver  of  the  team  was 
placed  in  a  state  of  peril  by  the  negligence  of  the  person  in  charge  of  the  car, 
defendant  is  responsible  for  the  consequences  that  ensued,  provided  he  exer- 
cised ordinary  care,  though  the  peril  may  have  been  increased  by  an  effort 
made  to  avoid  it,  or  though  it  might  have  been  lessened  or  escaped  by  the 
exercise  of  unusual  courage  and  self-possession,  is  not  error.  Ibid.  It  is  not 
contributory  negligence,  as  a  matter  of  law,  for  a  person  to  drive  on  a  street 
occupied  by  an  electric  railway,  even  though  the  cars  cause  noi^  calculated 
to  frighten  horses,  and  the  space  between  the  track  and  the  retaining  wall  is 
narrow.  Ibid.  See,  also,  Steiner  v.  Philadelphia  Traction  Co..  2  Am.  R.  R 
&  Corp.  Rep.  435 ;  Cornell  v.  Detroit  Electric  R.  Co..  82  Mich.  495 ;  46  N.  W. 
Rep.  791 ;  5  Am.  R.  R.  &  Corp.  Rep.  45,  note ;  Central  R.  Co.  v.  Allmon, 
147  DL  471 ;  85  N.  E.  Rep.  725. 


NbWAEK  PiLSSENGEB  Rf.  Co.  V,  BlOCK. 
(Court  of  Errors  and  Appeals  of  New  Jersey,  December  5,  1898.) 

1.  Btbest  railways.  Suit  for  personal,  injuries.  Directino  ver- 
dict. When  a  trial  judge  is  requested  to  nonsuit  or  direct  a  verdict  in  the 
trial  of  an  action  to  enforce  a  liability  for  negligence,  his  duty  is  to  determine 
-whether  facts  have  been  established  by  evidence  from  which  negligence  may 
be  reasonably  inferred.  If  the  real  facts  are  in  substantial  dispute,  the  case 
cannot  be  taken  from  the  Jury. 

2.  Duty  op  one  crossino  street  upon  which  an  eleotrig  railway  is 
OFKRATED.  CONTRIBUTORY  NEGLIGENCE.  The  rule  requiring  one  exercising 
his  lawful  rights,  in  a  place  where  the  exercise  of  lawful  rights  by  others  may 
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put  him  in  peril,  to  use  such  precaution  and  care  for  his  safety  as  a  roasonablj 
prudent  man  would  use  under  the  circumstances,  is  the  measure  of  duty  for 
•one  who  crosses  a  public  highway  on  foot.  He  must  use  his  powers  of  obser- 
vation to  discover  approaching  vehicles,  and  his  judgment  how  and  when  to 
cross  without  collision,  but  his  observation  need  not  extend  beyond  the  dis- 
tance within  which  vehicles  moving  at  lawful  speed  would  endanger  him.  If 
obstacles  temporarily  intervene  to  prevent  observation,  he  should  wait  until 
the  required  observation  can  be  make. 

3.  Relativb  rights  op  electric  railway  aud  of  pedestrians  in  street. 
Speed  op  car.  Street  cars  propelled  by  electricity  and  running  along  land 
burdened  only  with  the  easement  of  a  public  highway,  cannot  be  run  at  a 
rate  of  speed  incompatible  with  the  lawful  and  customary  use  of  the  highway 
by  others  with  reasonable  safety. 

FANNY  BLOCK,  the  defendant  in  error,  brought  an  action  of 
tort  against  the  Newark  Passenger  Railway  Company,  the 
plaintiff  in  error,  in  the  Essex  Circuit,  to  recover  damages  for  an 
injury  received  from  a  car  of  the  company  running  in  a  public  street. 
After  the  evidence  was  all  in,  counsel  for  the  railway  company 
requested  the  judge  to  direct  a  verdict  in  its  favor.  The  request 
was  refused,  and  exception  was  taken.  Other  exceptions  were 
taken  to  the  charge,  and  to  refusals  to  cliarge  as  requested.  After 
judgment  in  favor  of  defendant  in  error,  the  cause  was  removed 
by  writ  of  error  to  the*  Supreme  Court,  and  error  was  assigned  on 
the  exceptions.     The  judgment  was  there  affirmed. 

Anthony  Q.  Keaahey  and  Edwa/rd  Q,  Keaaheyy  for  plaintiff  in 
«rror.     Louis  Hood  and  Sa/m/ud  Kalideh^  for  defendant  in  error. 

Magie,  J.  {after  stating  the  facts).  In  support  of  the  assign- 
ment of  errors  founded  on  the  exception  to  the  refusal  of  the 
trial  judge  to  direct  a  verdict  for  plaintiff  in  error,  it  is  insisted 
that  the  evidence  (all  of  wHich  is  contained  in  the  bill  of  excep- 
tions, showed  that  there  was  no  negligence  on  its  part  producing 
the  injury  for  which  the  action  was  brought,  but  that  there  was 
negligence  on  the  part  of  the  defendant  in  error  producing,  or 
contributing  to  produce,  her  injury.  In  reviewing  a  judgment 
founded  on  a  verdict  directed  by  tlie  trial  judge  after  the  whole 
evidence  was  in,  this  court  declared  that  a  jury  should  only  be  con- 
trolled in  its  verdict  by  a  peremptory  instruction  when  the  testi- 
mony is  of  such  a  conclusive  character  as  would  compel  the  court, 
in  the  exercise  of  a  sound  legal  dificretion^  to  set  aside  a  verdict  in 
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oppoBition  thereto,  or,  as  the  learned  chancellor  who  delivered  the 
opinion  said :  "  To  put  it  more  forcibly  and  more  accurately,  if  the 
evidence  be  such  that  the  court  would  set  aside  any  number  of  ver- 
dicts rendered  against  it,  the  jury  may  be  controlled."     Crue  v. 
Caldwell,  52  K  J.  Law,  215 ;  19  Atl.  Rep.  188.     This  rule  must 
furnish  the  test  of  the  propriety  of  refusing  a  peremptory  direc- 
tion to  find  a  verdict.     It  has  been  questioned  elsewhere  wliether, 
in  actions  to  enforce  a  liability  arising  from  negligence,  the  trial 
judge  can  withdraw  from  the  jury,  by  nonsuit  or  direction  for  a 
verdict,  the  question  of  negligence,  which  is  a  mixed  question  of 
law  and  fact.     In  this  state  the  power  of  the  trial  judge  to  non- 
suit has  been  exercised  and  approved  for  many  years  in  a  long  line 
of  cases  too  familiar  to  need  to  be  referred  to.     The  power  to  direct 
a  verdict  is  identical  with,  and  rests  upon  the  same  foundation  as, 
the  power  to  nonsuit.     When  in  such  cases  the  trial  judge  is 
requested  to  nonsuit  or  to  direct  a  verdict,  his  duty  is,  as  was  well 
expressed  by  Lord  Chancellor  Cairns  in  Metropolitan  Ry.  Co.  v. 
Jackson,  3  App.  Cas.  193,  to  say  whether  any  facts  have  been 
established  by  evidence  from  which  negligence  may  be  reason- 
ably  inferred.       If  none,    there   is   no   case  to   go   to  a  jury ; 
but     if,     from     facts     established,     negligence     may     reason- 
ably and   legitimately  be    inferred,  it   is  for    the   jury   to   say 
whether  from  those  facts  negligence  ought  to  be  inferred.     In 
performing  this  function  the  trial  judge  must  take  care  not  to 
trench  on  the  peculiar  province  of  the  jury  to  determine  ques- 
tions of  fact,  and  must  bear  in  mind  that  the  question  is  not 
whether  he  would  infer  negligence  from  the  established  facts,  but 
whether  negligence  can  be  reasonably  and  legitimately  inferred 
therefrom  by  the  jury.     It  follows  that,  if  the  real  facts  have  not 
been  established  by  the  evidence,  but  renudn  in  substantial  dis- 
pute, the  trial  judge  must  submit  them,  and  the  inferences  to  be 
drawn  from  those  which  the  jury  find  established,  to  the  deter- 
mination of  the  jury.     Moebus  v.  Becker,  46  N.  J.  Law,  41 ; 
Railroad  Co.  v.  Shelton,  (N.  J.  Err.  &  App.)  26  Atl.  Rep.  937. 
When  this  request  was  made  it  was  obviously  impossible  for  the 
trial  judge  to  say  what  facts  had  been  established.     The  evidence 
was  contradictory  to  a  degree  unusual  even  in  cases  of  this  sort. 
It  was  impossible  of  reconciliation,  and  the  real  facts  could  only 
be  determined  by  the  jury  settling  the  credit  to  be  given  to  wit- 
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nesses  and  weighing  and  comparing  their  variant  testimony. 
Under  such  circumstances  it  would  have  been  error  to  withdraw 
the  case  from  the  jury. 

The  argument  in  behalf  of  the  plaintiff  in  error  is  next 
addressed  to  an  exception  taken  to  the  ruling  of  the  trial  judge 
upon  a  request  to  charge.  To  make  the  result  intelligible  it  should 
be  stated  that  the  evidence  of  defendant  in  error  in  respect  to  the 
mode  in  which  she  received  her  injury  was  that  she  was  struck 
and  run  over  by  a  car  of  plaintiff  in  error,  propelled  by  elec- 
tricity, and  running  on  the  west-bound  or  north  street  car  track 
in  Springfield  avenue  in  Newark  ;  that  when  struck  she  was  cross- 
ing the  avenue  from  south  to  north  on  a  crosswalk  at  the  inter- 
section of  Prince  street  with  the  avenue ;  that  an  east-bound  car 
running  on  the  south  street  car  track  had  stopped  upon  the  cross- 
ing, and  she  had  waited  until  it  passed,  when  she  went  on,  "  look- 
ing both  sides ; "  that,  not  seeing  any  west-bound  car,  she  stepped 
on  that  track,  and  was  immediately  struck  and  run  over.  It 
appeared  by  the  evidence  of  witnesses  called  by  her  that  tlie  east- 
bound  car  stopped  at  the  crossing  and  went  on,  and  the  west- 
bound car  passed  it,  running  at  great  speed  and  without  giving 
signals ;  one  witness  estimated  the  speed  at  fifteen  miles  an  hour. 
The  request  in  question  was  as  follows :  "  If  the  jury  believe 
the  account  of  the  plaintiff  and  her  witnesses  as  to  the  fact  that  one 
car  stopped  at  Prince  street  and  passed  the  other  below  that  street, 
it  was  the  duty  of  plaintiff  to  wait  long  enough  before  crossing  to 
allow  the  down  car  to  pass  far  enough  for  her  to  see  whether 
another  was  coming,  and  if  she  neglected  that  duty  she  was  guilty 
of  contributory  negligence,  and  cannot  recover,  although  the  jury 
may  believe  that  the  up  car  was  going  at  an  unusual  rate  of 
speea  —  the  track  being  straight,  and  the  car  visible  far  enough 
to  avoid  it  at  any  possible  speed."  The  judge  declined  to  charge 
in  that  respect  otherwise  than  he  had  charged,  and  this  exception 
was  taken.  The  request  is  open  to  criticism  as  asserting  a  fact 
respecting  the  distance  at  which  a  car  was  visible,  which  was  in 
dispute.  But  it  may  be  considered,  however,  as  raising  the  ques- 
tion of  the  duty  of  the  injured  person  under  the  circumstances 
above  set  out,  and  whether  the  request  correctly  states  that  duty. 

It  is  first  contended  that  the  question  of  duty  in  this  case  is 
affected  by  the  fact  that  defendant  in  error  was  crossing  a  high- 
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way  along  which  cars  propelled  by  electricity  constantly  ran.  It 
is  argued  that  the  duty  to  take  precaution  against  danger  varies 
with  the  degree  of  peril ;  that  the  lawful  use  of  a  highway  by 
such  cars  has,  by  reason  of  tlieir  running  at  greater  speed,  created 
additional  danger  to  others  using  the  highway,  and  that  their 
duty  in  respect  to  such  danger  has  thus  been  enhanced  and 
enlarged.  It  is  even  insisted  that  the  duty  of  persons  traversing 
highways  on  which  such  cars  run  is  like  that  imposed  on  persons 
passing  along  a  highway  where  it  is  crossed  at  grade  by  a  railroad 
operated  by  steam  power.  It  is  not  pretended,  and  the  case  does 
not  show,  that  plaintiff  in  error  has  acquired  by  legislative  grant 
any  right  to  run  its  cars  in  the  highway  at  any  rate  of  speed. 
Such  a  grant  to  use  a  rate  of  speed  in  highways  which  would  be 
destructive  of  its  customary  use  by  others,  and  incompatible 
therewith,  would  not  be  within  legislative  competency,  except  on 
compensation  made  to  the  owners  of  the  land  traversed  by  the 
highway.  Public  highways  have  been  acquired  by  dedication  or 
condemnation  for  the  use  of  the  public  in  passing  and  repassing. 
Up  to  very  recent  times  the  public  have  used  the  rights  of  pass- 
ing and  repassing  on  highways,  on  foot  or  on  horseback,  or  in 
vehicles  drawn  by  horses  or  other  animals.  When  authority  was 
granted  to  lay  rails  on  highways,  and  to  run  thereon  cars  drawn 
by  horses  for  the  carriage  of  passengers,  it  was  long  questioned 
whether  such  a  use  of  the  highway  did  not  impose  an  additional 
burden  upon  the  land,  and  whether  such  a  grant  could  be  made 
without  compensation.  It  was  finally  settled  by  the  weight  of 
authority  that  the  use  of  the  highway  by  such  cars  was  only  a 
modification  of  the  original  use  to  which  it  had  been  devoted, 
and  that  no  additional  burden  was  imposed  by  such  grant.  That 
doctrine  was  adopted  in  this  state.  Citizens'  Coach  Co.  v.  Cam- 
den H.  E.  Co.,  33  N.  J.  Eq.  267.  But  it  must  be  conceded  that 
a  grant  of  a  right  to  use  the  highway  in  a  mode  incompatible 
with  its  customary  use  by  the  public  would  impose  an  additional 
burden,  and  could  not  be  made  without  compensation.  The 
public  has  acquired  such  rights  in  the  use  of  highways  as 
the  owners  of  the  lands  traversed  thereby  have  yielded  or 
been  deprived  of,  and  it  may  not  be  restricted  in  the  enjoyment 
of  such  rights  by  a  use  of  the  highway  inconsistent  and  incom- 
voL.  IX. —  43 
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patible  therewith,  at  least  without  legislative  grant.  Whether 
the  public  rights  thus  acquired  may  be  thus  diminished  or 
destroyed  by  legislative  grant  when  no  compensation  is  made  to 
landowners  is  not  a  question  involved  in  this  case,  and  no  opinion 
is  intended  to  be  expressed  thereon.  As  has  been  stated,  no  leg- 
islative grant  in  this  case  is  shown.  The  contention  of  plaintiff  in 
«rror  rather  takes  this  shape :  It  asserts  that  its  cars,  propelled  by 
electricity,  are  capable  of  being  run  at  greater  speed  than  other 
vehicles  in  the  liighway,  and  that  the  public  convenience  demands, 
for  passengers  carried  in  such  cars,  what  is  called  "  rapid  transit ;" 
and  it  draws  the  inference  that  its  cars  may,  therefore,  be  run  at 
such  speed  as  will  satisfy  this  public  demand,  and  that  other  per- 
sons lawfully  using  the  highway  in  the  customary  modes  must 
govern  themselves  and  use  the  highway  accordingly.  Judicial 
opinions  have  been  cited  to  us  which  appear  to  support  these 
extraordinary  propositions.  I  am  unable  to  subscribe  to  the 
notion  which,  carried  to  its  logical  conclusion,  would  permit  this 
xjompany,  and  other  companies  running  cars  in  pubUc  highways 
propelled  by  electricity,  cables,  etc.,  to  run  at  any  rate  of  speed 
which  they  may  deem  a  demand,  undefined  and  unrecognized  by 
law,  to  require.  The  right  to  use  the  highways  by  such  cars  is 
not  paramount  to  the  rights  of  others  in  the  customary  use 
thereof.  It  must  be  used  in  a  manner  consistent  with  ^uch  riglits 
of  others.  Such  a  paramount  right  as  is  contended  for  could  not, 
in  my  judgment,  be  granted  without  compensation,  and  it  surely 
cannot  be  acquired  from  a  vague  notion  of  a  public  demand  for 
rapid  transit.  There  is  no  just  analogy  between  the  right  of  a 
street  railway  running  such  cars  longitudinally  along  the  high- 
way and  the  right  of  a  railroad  company  running  its  trains  across 
A  highway  at  grade.  The  latter  company  acquires  by  condemna- 
tion a  right  to  run  its  tracks  over  the  lands  covered  by  the  high- 
way, and  so  burdens  it  with  an  Ewiditional  easement.  By  legisla- 
tive grant  it  uses  the  easement  so  acquired  in  the  passage  of 
trains  run  at  great  speed,  and  to  a  certain  extent  the  pubUc  ease- 
ment of  passage  is,  at  such  crossing,  modified.  No  grant  for 
the  acquisition  and  use  of  such  additional  easemejit  has  been  made 
to  the  street  railways,  and  in  the  absence  of  such  grant  no  right 
to  run  cars  at  excessive  rates  of  speed  exists.  Their  only  right 
in  this  respect  is  to  run  at  such  rate  as  will  not  interfere  with 
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the  customary  use  of  the  highway  by  others  of  the  public  with 
safety. 

Let  us  now  consider  whether  the  request  under  consideration 
correctly  states  the  duty  of  defendant  in  error  under  the  circum- 
stances supposed.  The  duty  devolving  on  one  using  a  highway 
for  passage  on  foot  varies  with  circumstances  which  are  infinitely 
various.  It  may  be  of  one  degree  when  the  highway  is  a  quiet 
country  road,  and  of  another  degree  when  it  is  the  crowded 
street  of  a  great  city.  It  may  differ  at  different  hours  of  the  day, 
with  respect  to  different  vehicles  and  the  differing  rates  of  speed 
at  which  they  are  moving,  and  by  reason  of  different  opportuni- 
ties of  observation.  It  is  impossible,  in  my  judgment,  to  classify 
these  variant  circumstances,  and  to  lay  down  a  precise  rule  as  to 
the  degree  of  care  required  in  each  class.  In  dealing  with  cases 
of  this  sort  we  must  recur  to  the  general  rule  which  requires  one, 
in  exercising  his  lawful  rights  in  a  place  where  the  exercise  of 
like  rights  by  others  may  put  him  in  peril,  to  use  such  precaution 
and  care  for  his  safety  as  a  reasonably  prudent  man  would  use 
under  the  circumstances.  From  this  rule  it  may  be  said,  in 
general,  that  one  who  passes  on  foot  along  a  sidewalk  or  footpath 
of  a  highway  must  use  his  powers  of  observation  in  respect  to 
other  passers  thereon,  and  a  reasonable  judgment  to  avoid  collision. 
In  crossing  the  roadway  a  foot  passenger  must  likewise  use  his 
powers  of  observation  to  discover  approaching  vehicles,  and  a  like 
judgment  when  and  how  to  cross  without  collision.  In  the  latter 
case,  doubtless,  the  degree  of  care  required  exceeds  that  required 
in  the  former  case,  not  because  the  right  of  the  foot  passenger 
and  the  right  of  the  driver  of  a  vehicle  differ,  but  because  of  the 
circumstances.  The  vehicle  usually  travels  at  a  greater  speed  ; 
it  cannot  be  so  quickly  stopped  or  diverted  from  its  course.  A 
street  car  cannot  deviate  from  its  track,  while  the  passer  on  foot 
may  quickly  stop,  turn  aside,  or  even  retrace  his  steps.  So,  it 
may  also  be  generally  said  that,  if  obstacles  temporarily  intervene 
to  prevent  observation,  reasonable  prudence  would  dictate  delay 
until  such  observation  as  is  requisite  has  been  made. 

But  the  request  before  us  brings  into  question  the  extent  to 
which  one  crossing  the  roadway  on  foot  must  extend  his  observa- 
tion. Its  claim  is  that  such  observation  must  be  extended  to  any 
approaching  car,  no  matter  how  distant.     But  this  is  obviously 
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an  exaggerated  notion  of  the  duty  required.  The  most  prudent 
man  would  never  suppose  himself  required  to  thus  observe.  If 
Buch  a  rule  of  duty  were  adopted  and  practiced  in  a  crowded 
city,  the  crossing  of  many  streets  would  be  barred  to  pedestrians 
for  a  great  part  of  the  time.  The  general  rule  to  which  we  have 
recurred  does  not  justify  this  excessive  view  of  the  duty  required. 
It  will  require  one  crossing  the  roadway  on  foot  to  extend  his 
observation  only  to  the  distance  within  which  vehicles  proceed- 
ing at  customary  and  reasonably  safe  speed  would  threaten  his 
safety.  Under  this  rule  the  defendant  in  error  should  doubtless 
have  waited  until  she  could  have  observed  any  west-bound  car 
which,  traveling  at  customary  and  reasonably  safe  speed,  might 
imperil  her  in  crossing,  but  she  was  not  bound  to  delay  until  she 
could  have  seen  any  car  on  that  track  at  any  distance  coming 
with  excessive  and  dangerous  speed.  The  charge  was  ample  and 
correct  on  this  subject,  and  the  instruction  asked  for  was  prop- 
erly refused. 

The  trial  judge  was  further  requested  to  charge  that  any  one 
approaching  a  crossing  must  take  notice  of  it,  and  exercise  a 
reasonable  measure  of  care  to  avoid  contact  with  the  moving  car, 
and  "  if,  by  looking,  the  plaintiff  could  have  seen  and  so  avoided 
an  approaching  car,  she  cannot  recover."  The  request  was  not 
refused,  but  the  trial  judge  said  that  he  had  "  charged  substan- 
tially according  to  his  understanding  of  the  law  on  that  subject." 
An  exception  was  then  taken  to  the  charge  so  far  as  it  did  not 
embrace  "  that  secondary  proposition."  Such  an  exception  does 
not  draw  into  review  an  omission  in  the  charge.  If  counsel  con- 
ceived that  a  pertinent  proposition  of  law  had  been  omitted,  he 
should  have  specifically  requested  the  desired  instruction  and 
excepted  to  a  refusal.  '  If  the  proposition  in  question  had  been 
requested  and  refused,  I  think  there  would  have  been  no  error. 
It  is  a  proposition  applicable  to  the  crossing  of  the  highway  by 
the  lines  of  a  steam  railroad.  It  is  inapplicable  to  the  crossing 
of  a  street  railway,  the  cars  on  which  must  not  exceed  such  speed 
as  will  permit  the  lawful,  customary  use  of  the  highway  by  others 
with  reasonable  safety.  Prudence  doubtless  requires  one  about 
to  cross  a  railroad  track  to  use  his  eyes  to  observe  any  approach- 
ing car  within  his  vision ;  but,  as  has  been  shown,  prudence  does 
not  require  one  crossing  the  track  of  a  street  railway  to  extend 
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his  observation  to  the  whole  line  of  track  within  his  vision,  but 
only  to  snch  distance  as,  assuming^  the  required  care  in  their 
management,  approaching  cars  would  imperil  his  crossing. 

Other  requests  to  charge,  the  judge  declined  to  give  otherwise 
than  already  given.  The  charge  correctly  stated  the  law  in  tlie 
particulars  covered  by  these  requests,  and  there  was  no  error  in 
declining  to  repeat,  in  other  language,  the  doctrines  already  laid 
down  as  law. 

The  remaining  exceptions  are  two  portions  of  the  charge 
which,  it  is  urged,  tended  to  improperly  affect  the  jury.  But  the 
charge  imposed  on  the  jury,  in  the  plainest  terms,  the  duty  of 
deciding  the  disputed  questions  of  fact,  and  settling  the  infer- 
ences to  be  drawn  therefrom.  When  that  is  done,  comments,  or 
even  expressions  of  opinion,  by  the  judge  upon  the  evidence,  are 
not  open  to  exception.  Engle  v.  State,  50  N.  J.  Law,  272 ;  13 
Atl.  Rep.  604,  and  cases  cited.  I  may  add  that,  if  the  rule  were 
different,  the  language  of  the  charge  is  not,  in  my  opinion,  open 
to  any  criticism  of  this  sort.  No  error  being  found,  the  judg- 
ment below  should  be  affirmed.* 

1.  Street  railroads  —  relative  rights  and  duties  of  the  company  and 
others  in  the  use  of  the  street  and  crossings. —  A  street  car  has  no 
superior  right  of  way  as  against  a  vehicle  going  along  a  street  which  crosses 
the  street  car  track.  O'NeiU  v.  Dry  Dock,  etc.,  R  Co.,  129  N.  Y.  125;  29 
N.  E.  Rep.  84. 

At  a  street  crossing  as  high  a  degree  of  care  is  required  of  those  in  charge 
of  an  electric  street  car  as  of  those  driving  other  vehicles.  Watson  v.  Minne- 
apolis St.  R.  Co.,  58  IVIinn.  551  ;  55  N.  W.  Rep.  742.  A  street  railway  car  has 
no  priority  of  way  at  a  street  crossing,  with  respect  to  other  vehicles,  and 
when  the  driver  of  such  another  vehicle,  approaching  the  street  railway  track 
to  cross  it,  sees  a  car  approaching  at  such  a  distance,  that  he  can  apparently 
make  the  crossing  safely,  he  has  a  right  to  attempt  it,  and  it  is  not  negligence 
per  se  in  him  to  attempt  it  without  looking  a  second  time  at  the  car.     Ibid. 

Upon  much  traveled  streets  in  a  city  it  is  negligence  to  run  an  electric  street 
railway  car  over  a  crossing  at  a  high  and  dangerous  rate  of  speed  ;  and  it  is 
also  negligence  to  run  it  over  a  crossing,  the  person  in  charge  of  it  not  being 
on  the  lookout^  nor  having  the  car  under  control,  nor  using  the  proper  means 
to  stop  it,  so  as  to  avoid  a  collision.    Ibid. 

One  about  to  cross  a  street  railway  track  is  bound,  on  reaching  the  track,  to 
look  in  both  directions  for  an  approaching  car,  and  failure  so  to  do  is  negli- 
gence per  se.  Ehrisman  v.  East  Harrisburg  City  Pass.  R.  Co.,  150  Penn.  St. 
180 ;  24  Atl.  Rep.  596. 

♦  Reported  in  27  Atl.  Rep.  1067. 
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The  granting  of  a  franchifie  by  the  electors  of  a  city  to  a  corporation  to  build 
and  operate  a  street  railway  in  the  streets  of  the  city  does  not  exempt  the  street 
railway  company  from  liability  for  injuries  caused  by  its  negligence,  whether 
such  negligence  consists  in  the  improper  and  careless  management  of  its  prop- 
erty, or  in  the  character  of  the  motive  power  employed  in  propelling  its  cars. 
Lincoln  Rapid  Transit  Co.  v.  Nichols,  37  Neb.  332 ;  55  N.  W.  Rep.  872. 

2.  Collision  with  vehicle  croBsing  track  —  facts  held  to  make  a  case 
for  the  jury. —  In  an  action  against  a  street  car  company  for  personal  injuries 
caused  by  an  electric  car  colliding  with  a  heavy  loaded  wagon  which  plaintiff 
was  driving  across  the  tracks  from  one  cross  street  to  another,  there  was  evi- 
dence that  plaintiff  saw  the  car  nearly  400  feet  away  when  he  started  to  drive 
across ;  that  it  was  daylight ;  that  when  he  saw  the  car  was  getting  close  to 
him  he  ''stirred  up"  his  horses  to  get  over  the  tracks ;  and  that  the  driver  of 
the  car  put  on  brakes  only  when  the  front  of  the  car  was  about  .twenty  feet 
from  plaintiff.  Held,  that  the  question  of  due  care  by  both  parties  was  for 
the  jury.     Driscoll  v.  West  End  St.  R.  Co.,  159  Mass.  142 ;  34  N.  E.  Rep.  171. 

8.  Gollision  with  vehicle  standing  between  track  and  curb — negli* 
gence  of  company. —  In  an  action  against  a  street  railroad  company  for  per- 
sonal injuries,  plaintiff,  the  driver  of  a  delivery  wagon,  testified  that  he  drove 
his  wagon  close  to  the  curb  because  he  knew  the  street  was  so  narrow  as  to 
render  it  difficult  for  cars  to  pass  teams ;  that  after  making  the  delivery  he 
noticed  an  approaching  car,  and  went  to  the  rear  of  the  wagon  to  shut  up  the 
tailboard  ;  that  he  signaled  the  motoneer  to  stop,  and  started  to  unhit'Ch  tlie 
horse  to  get  him  out  of  the  way  of  the  car ;  and  that,  while  imhitching,  the 
car  struck  the  end  of  the  wagon,  frightening  the  horse,  which  turned  around 
and  injured  plaintiff.  Held,  sufficient  evidence  of  negligence  on  defendant's 
part  to  warrant  the  submission  of  the  case  to  the  jury.  Kestner  v.  Pittsburgh 
&  B.  Traction  Co.,  158  Penn.  St.  422 ;  27  Atl.  Rep.  1048. 

4.  Collision  with  vehicle  —  contributory  negligence  in  obstructing 
track  while  unloading. —  Where  one,  after  dark,  obstructs  an  electric  street 
car  track  with  his  team  while  unloading  his  wagon,  he  is  guilty  of  such  negli- 
gence as  will  bar  an  action  for  the  injuries  to  the  team  from  a  car,  though 
it  was  more  convenient  to  unload  the  wagon  in  that  position  than  in  any 
other.  Winter  v.  Federal  St.  &  P.  V.  Pass.  R.  Co.,  153  Penn.  St.  26;  25  Atl. 
Rep.  1028. 

6.  Injury  to  pedestrian  crossing  track  —  contributory  negligence  — 
failure  to  look  along  track. —  A  person  who  is  afflicted  with  deafness,  and 
who  wears  a  protruding  apparel,  obstructive  of  the  sense  of  sight,  and  who 
ventures,  without  looking  right  or  left,  to  cross  a  street  railway  track,  acts 
rashly,  and  is  guilty  of  contributory  negligence,  and  cannot  recover  damages 
in  case  of  an  injury  sustained  by  a  collision  with  a  coming  mule  and  car. 
Schulte  V.  New  Orleans,  etc.,  R.  Co.,  44  La.  Ann.  50d;  10  South.  Rep.  811. 
To  same  effect:  Ehrisman  v.  East  Harrisburg  City  Pass.  R.  Co..  150  Penn. 
St,  180  ;  24  Atl.  Rep.  596. 

The  driver  of  a  car  has  a  right  to  assume  that  a  woman  about  to  cross  the 
track  is  a  person  of  sound  hearing,  and  that  she  will  exercise  her  senses,  so  as 
to  avoid  an  accident,  by  stopping  in  time  to  let  the  mule  and  car  pass  freely. 
Schulte  v.  New  Orleans,  etc.,  R.  Co.,  44  La.  Ann.  509;  10  South.  Rep.  811. 
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Smith  v.  Louisville  &  N.  R.  Co. 

(Court  of  Appeals  of  Kentucky,  October  10,  1893.) 

1.  Railroad  companies.  AnTHORiTT  of  brakeman  to  eject  trespasser. 
A  brakeman  has  an  implied  authority  to  remove  from  his  train,  in  a  lawful 
nuuiner,  a  trespasser  found  on  a  car  platform. 

3.  Ejectino  trespasser  while  train  in  motion.  Liability  op  company. 
Where  a  brakeman,  in  removing  a  trespasser,  kicks  him  from  the  train  while 
in  rapid  motion,  the  railroad  company  is  liable  for  injuries  caused  thereby, 
the  act  being  within  the  scope  of  the  brakeman*s  employment. 

James  Andrew  Scott  and  Rufus  K,  DinTde^  for  appellant. 
John  W,  Rodmam,^  for  appellee. 

Hazelbiog,  J.  The  plaintiff,  a  minor,  suing  by  his  next 
friend,  alleged  that  while  he  was  riding  on  the  defendant's  car 
from  Collins'  Station  to  the  city  of  Frankfort,  and  while  the  car 
was  in  rapid  motion,  "  the  defendant  willfully,  negligently  and 
carelessly,  by  one  of  its  agents  and  servants,  to  wit,  a  brakeman, 
kicked  and  threw  "  him  off  of  its  train,  thereby  breaking  his  arm 
and  causing  him  other  serious  injury.  The  defendant  denied 
these  averments,  and  for  a  further  defense  alleged  that  the  plain- 
tiff secretly  got  on  the  rear  end  of  one  of  its  trains  for  the  pur- 
pose of  obtaining  a  free  ride  to  Frankfort,  and  while  so  riding 
was  discovered  by  its  agent  and  servant,  and  thereupon  volun- 
tarily jumped  off  the  car  when  in  rapid  motion,  and  whatever 
injury  he  received  was  caused  by  his  own  act.  The  plaintiff,  who 
was  seventeen  years  of  age,  and  whose  home  was  in  Frankfort, 
testified  that  he  had  been  working  at  Collins'  Station,  some  two 
miles  west  of  the  city,  and,  becoming  sick,  had  gotten  on  the  train 
for  the  purpose  of  stealing  a  ride  home.  That  he  was  sitting  on 
the  platform,  with  his  feet  on  the  steps,  and  was  discovered  by  the 
brakeman,  who  demanded  his  fare,  and,  upon  his  not  having  either 
a  ticket  or  any  money,  he  was  told  that  he  must  get  off.  He  replied 
that  he  would  if  the  train  would  stop.  The  brakeman  then  said  :  "I 
thought  I  told  you  to  get  off  of  here,"  and  at  the  same  time  kicked 
him  upon  the  hip,  which  broke  loose  his  hold  on  the  railing,  and  he 
fell  headlong  on  the  ground,  becoming  unconscious.  The  brake- 
man  testified  that  when  he  discovered  the  plaintiff,  and  ascer- 
tained that  he  had  neither  a  ticket  nor  money,  he  told  him  that  he 
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must  get  off  when  the  train  got  to  the  bridge,  and  that  before  he 
finished  the  sentence  tlie  plaintiff  answered  that  he  would  get  off 
now,  and  swung  himself  off  in  the  cut,  etc.  He  also  testified,  over 
the  objection  of  the  plaintiff,  that  "  he  had  no  authority  from  the 
conductor,  or  in  any  way,  to  put  persons  off  the  train,"  and  that 
it  was  not  his  duty  to  do  so,  but  that  it  was  his  duty  to  look  after 
the  comfort  of  the  passengers,  and  to  assist  them  in  getting  on 
and  off  at  stations,  and,  in  the  absence  of  the  conductor,  to  take 
up  tickets  and  collect  fares  for  the  convenience  of  the  conductor 
when  he  was  engaged  in  other  parts  of  the  train  ;  that  if  the  plain- 
tiff had  paid  him  he  would  have  handed  it  to  the  conductor,  etc. 
The  conductor  testified  that  the  brakeman  had  no  authority  to 
put  any  one  off  for  non-payment  of  fare,  and  he  gave  him  no 
£uch  instruction.  "  It  is  his  duty,"  testified  the  conductor,  "  to 
look  after  the  safety  and  comfort  of  passengers,  to  assist  them  on 
and  off  the  train,  and  to  assist  me  in  ejecting  an  unruly  passen- 
ger or  one  who  has  no  right  to  ride,  and,  when  I  am  otherwise 
engaged,  to  collect  tickets  and  fare,  and  give  them  to  me,"  etc. 
Upon  this  state  of  case  the  court  told  the  jury  that  if  they 
believed  from  the  evidence  "  that  it  was  a  part  of  the  duty  of 
the  brakeman,  under  his  employment  as  brakeman,  to  eject  or 
put  off  of  the  train  persons  who  failed  or  refused  to  pay  their 
fare,  and  they  shall  further  believe  that  the  brakeman  kicked 
plaintiff  off  the  care  while  in  motion,  or  used  unnecessary  force 
in  putting  him  off  the  car,  they  should  find  for  the  plaintiff  such 
damages  as  he  sustained  thereby  not  exceeding  $10,000;"  but 
ihat  if  they  believed  from  the  evidence  "that  the  plaintiff 
jumped  off  the  train,  and  was  not  kicked  off  by  the  defendant's 
employee,  they  should  find  for  the  defendant,"  and,  lastly,  that  if 
they  believed  from  the  evidence  "  that  the  brakeman  was  not 
charged  or  required,  as  part  of  his  duty  under  his  employment  as 
brakeman,  to  put  persons  off  the  train  who  had  failed  to  pay 
their  fare,  they  should  find  for  the  defendant."  The  jury  found 
for  the  defendant,  and  did  so  possibly  because,  without  regard  to  the 
question  of  whether  the  brakeman  kicked  the  plaintiff  off  the 
train,  the  proof  subm'itted  to  them  was  conclusive  that  the  brake- 
man  had  not  been  instructed  to  put  persons  off  the  train,  and 
that  such  service  was  no  part  of  his  duty. 

We  are  of  opinion  that  the  only  question  under  the  pleadings 
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and  the  proof,  which  should  have  been  submitted  to  the  jury,  was 
whether  the  brakeraan  kicked  the  plaintiff  from  the  train.  It 
was  admitted  that  the  brakeman  was  an  employee  of  the  defend- 
ant, and  that  the  train  was  in  rapid  motion  when  the  plaintiff  got 
off  or  was  kicked  off.  Whether  or  not  what  the  brakeman  did 
was  in  the  scope  of  his  authority  or  in  the  Une  of  his  employment 
was  a  question  of  law,  or  of  mixed  law  and  fact,  to  be  determined 
by  the  court  alone  from  the  proof,  if,  indeed,  that  were  required, 
and  from  common  observation  and  experience,  from  knowledge 
of  the  nature  of  the  business,  and  the  daily  practices  which  obtain 
in  its  exercise.  Now,  we  know  it  to  be  held  universally  that  the 
conductor,  using  no  unnecessary  force,  may  remove  from  the  car 
persons  who  refuse  to  pay  their  fare,  or  are  drunk,  riotous  or 
unruly.  It  is  an  authority  conceded  to  him  —  indeed,  a  duty 
required  of  him  —  and  we  would  refuse  to  hear  a  railroad  com- 
pany's effort  to  plead  or  prove  that  it  gave  no  such  authority  to 
its  conductors,  or  did  not  charge  them  with  such  duties ;  and 
such,  we  believe,  should  be  the  rule  with  respect  to  brakemen. 
Even  from  the  proof  in  this  case,  if  we  were  to  be  so  confined, 
we  learn  that  he  was  to  assist  in  the  ejection  of  persons  who  had 
not  the  right  to  ride,  and,  upon  the  conductor's  being  engaged  in 
another  part  of  the  train,  he  was  to  collect  fares,  and  necessarily 
to  enforce  the  regulations  of  the  company  to  whatever  extent  the 
conductor  might  himself  enforce  them.  We  are  so  fully  in 
accord  with  the  view  of  the  subject  taken  by  the  court  in  Hoff- 
man V.  Railroad  Co.  that  we  quote  its  language  :  "  It  is  conceded 
that  authority  in  a  conductor  to  remove  a  trespasser  in  a  lawful 
manner,  whether  conferred  by  the  rules  or  not,  is  implied,  and  is 
incident  to  his  position.  We  think  the  same  concession  must  be 
made  in  respect  to  the  authority  of  a  brakeman  who  finds  a  tres- 
passer on  the  platform  of  a  car.  His  duties  do  not  primarily 
pertain  to  the  protection  of  the  cars  against  intruders ;  but  he  is 
a  servant  of  the  company  on  the  train  concerned  in  its  manage- 
ment, and  fully  cognizant  of  the  obvious  fact  that  intruders  who 
jump  upon  the  trains  for  a  ride  without  intention  of  becoming 
passengers  are  wrongfully  there.  Suppose  a  train  was  standing 
still,  and  a  trespasser  was  put  off  by  force  by  a  brakeman,  using 
no  unnecessary  violence,  would  it  not  be  a  good  defense  to  an 
VOL.  IX. —  44 
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action  against  him  for  the  assault  that  he  was  brakeman,  and  did 
the  act  complained  of  in  that  capacity,  although  without  express 
authority  ?  The  implied  authority  in  such  a  case  is  an  inference 
from  the  nature  of  the  business,  and  its  actual  daily  exercise, 
according  to  common  observation  and  experience.  But,  assuming 
authority  in  the  conductor  or  brakeman  to  remove  a  trespasser  in  a 
lawful  manner,  the  question  remains  whether,  when  a  conductor  or 
brakeman,  without  warning  or  notice  of  any  kind,  kicks  a  boy  of 
eight  years  from  the  platform  of  a  car  while  the  train  is  running  at  a- 
speed  of  ten  miles  an  hour,  he  can  be  said  to  be  acting  within  the 
scope  of  his  employment,  so  as  to  make  the  company  liable  for 
the  act.  Assuming  the  case  made  by  the  plaintiflE,  the  act  was 
flagrant,  reckless  and  illegal.  But  the  point  is,  was  the  act  within 
the  scope  of  the  employment  and  authority  ?  *  *  *  In  this 
case  the  authority  to  remove  the  plaintiff  from  the  car  was  vested 
in  the  defendant's  servants.  The  wrong  consisted  in  the  time 
and  mode  of  exercising  it."  And  the  company  was  held  respon- 
sible. 87  N.  Y.  25.  In  this  case  the  brakeman  sought  to  collect 
the  fare  from  the  defendant,  not  for  himself,  but  for  the  com- 
pany. Upon  his  failure  to  pay,  he  sought  to  eject  him  from  the 
car,  not  to  accomplish  his  own  ends,  but  to  subserve  the  interests 
of  the  company.  The  company,  it  is  true,  owed  the  plaintiff  no 
duty  arising  out  of  a  contract  to  carry  him  or  to  protect  him ; 
nevertheless,  it  might  not  violate  the  common  instincts  of 
humanity,  or  treat  the  plaintiff  brutally,  in  its  process  of  ejecting 
him  from  the  car.  Undoubtedly,  where  the  object  of  the  servant 
—  the  end  sought  to  be  reached  by  him  —  is  the  intentional  or 
malicious  infliction  of  an  injury  upon  the  person  of  the  trespasser, 
the  company  is  not  liable  for  his  act,  and  the  existence  of  malice 
or  intentional  and  willful  design  is  a  question  of  fact  to  be  ascer- 
tained from  all  the  circumstances  of  the  case.  If  the  end  sought 
by  the  employees  was  the  infliction  of  an  injury  —  if  the  purpose 
he  had  in  view  when  he  kicked  the  plaintiff  off  the  train,  if  he 
did  kick  him  off,  was  to  injure  him  —  then  the  company  is  not 
liable,  because  the  act  would  be  malicious  and  willful.  But  if  the 
end  sought  was  the  ejection  of  the  intruder  —  if  his  purpose  was 
devoid  of  evil  design  and  merely  to  protect  the  interest  of  his. 
employer  —  then,  however  careless  or  reckless  the  meana 
employed,  the  company  is  liable.     The  case  cited  by  counsel  for 
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the  appellee,  and  said  to  be  directly  in  point,  illustrates  the  dis- 
tinction. The  plaintiff,  a  boy  and  a  trespasser,  was  driven  off  the 
train  by  a  brakeman,  who  threw  coal  at  him  so  as  to  cut  and 
blind  him,  and  cause  him  to  slip  and  fall  on  the  track,  whereby 
he  was  injured.  The  company  was  held  not  to  be  liable.  Coal 
Co.  V.  Heeman,  86  Penn.  St.  418.  So,  this  court,  in  the  case  of 
Winnegar's  Admr.  v.  Central  Pass.  Ry.  Co.,  85  Ky.  547 ;  4S.W. 
Rep.  237,  said  :  "  If  one  driving  the  cars  for  the  corporation 
should  leave  the  car  and  beat  or  abuse  one  on  the  sidewalk,  the 
company  would  not  be  responsible."  The  principle  involved  and 
stated  by  this  court  in  Sherley  v.  Billings,  8  Bush,  147,  in  this  lan- 
guage, that "  if  the  servant  goes  beyond  the  scope  of  his  employment 
he  is  as  much  a  stranger  to  his  master  as  to  any  third  person  and  his 
acts  can  in  no  sense  be  regarded  as  the  acts  of  his  master,"  is  easy  of 
announcement  but  sometimes  difficult  of  application.  In  all  casei> 
where  unnecessary  force  is  used  it  may  be  said  that  the  servant 
acted  without  authority,  express  or  implied.  It  can  truthfully 
be  claimed  in  all  cases,  and  by  all  companies,  that  the  authority 
of  their  servants  is  limited  to  the  exercise  only  of  force  sufficient 
to  eject  a  trespasser  or  passenger  in  a  lawful  manner.  Neverthe- 
less, the  company  is  liable  if  the  servant  in  the  exercise  of  his 
authority,  within  the  general  scope  of  his  employment  and  in  the 
line  of  his  duty,  use  unnecessary  force,  or  use  it  under  circum- 
stances or  at  a  time  when  the  consequences  ordinarily  would  be 
seriously  injurious  to  the  person  ejected.  In  this  case  it  does  not 
matter  that  the  act  of  ejection  is  charged  in  the  petition  as  having 
been  done  willfully  as  well  as  negligently  and  carelessly.  The 
willfulness  is  charged  against  the  defendant  company,  and  for 
this  reason  it  cannot  be  said  that  the  use  of  the  term  "  willful " 
in  itself  shows  the  act  to  have  been  malicious  on  the  servant's 
part,  and,  therefore,  beyond  the  scope  of  his  authority.  The 
servant  is  not  charged  with  committing  the  act  willfully,  but  the 
company  is  charged  to  have  willfully  done  it  by  its  agent  and 
servant. 

The  allegation  of  the  answer  that  the  plaintiff  voluntarily 
swung  himself  off  the  train  is  not  such  an  affirmative  averment 
as  required  a  reply.  The  simple  issue  was  presented  whether  or 
not  the  brakeman  kicked  him  off.  The  statement  that  he  swung 
himself  off  is  merely  in  emphasis  of  the  denial  that  he  was  kicked 
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off.  It  is  mere  surplusage,  and  at  any  rate  is  in  direct  conflict 
with  the  averment  of  the  petition  that  the  plaintiff  was  kicked 
oif,  and  is  in  substance  a  denial  of  that  averment.  We  are  oi 
opinion  that  the  only  issues  to  be  submitted  to  the  jury  in  this 
case  are  whether  or  not  the  brakeman  kicked  the  plaintiff  off  of 
the  ear,  as  testified  to  by  the  plaintiff,  and  whether  he  did  so  with 
or  without  malice  or  evil  design,  as  indicated  above ;  and  upon 
the  determination  of  these  issues  depends  the  question  of  the 
company's  responsibihty  for  the  plaintiff's  injury.  Judgment 
reversed,  with  directions  to  proceed  as  indicated  by  this  opinion.* 

1.  Railroad  companies — liability  for  act  of  brakeman  in  ejecting 
trespasser  —  authority  of  brakeman. —  In  Corcoran  y.  Concord  &  H.  R. 
Co.,  (Circ.  Ct.  of  App.)  56  Fed.  Rep.  1014,  it  was  held  that  the  mere  fact  that 
a  trespasser  riding  upon  a  freight  train  is  thrown  from  the  top  of  a  car  while 
the  same  is  in  rapid  motion,  by  a  person  carrying  a  lantern,  whom  he  sup- 
poses to  be  a  brakeman,  is  not  sufficient  to  show  a  liability  on  the  company's 
part  for  resulting  injuries,  when  there  is  no  evidence  as  to  the  alleged  brake- 
man's  authority.  The  trial  court  directed  a  verdict  for  the  defendant.  This 
was  affirmed  for  the  simple  reason  that  no  evidence  was  given  showing  the 
brakeman's  authority.  The  court  in  effect  holds,  therefore,  that  a  brakeman 
has  no  presumptive  authority  to  remove  trespassers. 

So,  where  it  appeared  that  a  boy  was  forcibly  removed  from  a  freight  train 
by  some  employee  of  the  company,  whose  name  and  position  were  unknown^ 
and  there  was  no  evidence  to  show  that  such  employee  was  acting  in  the  scope 
of  his  employment  or  duty,  it  was  held  that  a  verdict  In  favor  of  the  boy  for 
injuries  sustained  must  be  set  aside.  Bess  v.  Chesapeake  &  O.  R.  Co.,  85  W. 
Va.  492;  14  S.  E.  Rep.  234. 

The  question  is  well  considered  and  the  authorities  reviewed  in  Farber  v. 
Missouri  Pac.  Ry.  Co.,  116  Mo.  81;  22  S.  W.  Rep.  631,  in  which  the  plaintiff, 
a  trespasser,  was  injured  by  being  forcibly  ejected  from  a  freight  train  by  a 
brakeman.  The  court  says:  "It  being,  then,  an  uncontro verted  fact  that 
plaintiff  was  wrongfully,  and  without  any  lawful  right  whatever  on  the  train, 
the  liability  of  the  defendant  to  him  for  an  injury  he  may  have  received  is  not 
founded  upon  the  duty  and  obligations  imposed  by  law  on  ccmmon  carriers, 
but  is  referable  to  the  law  of  agency.  It  was  said  in  Snyder  v.  Railroad  Co., 
60  Mo.  418,  that  '  it  is  firmly  established  in  this  state  that  the  master  is  civilly 
liable  for  the  tortious  acts  of  his  servants,  whether  of  omission  or  commission, 
and  whether  negligent,  fraudulent  or  deceitful,  when  done  in  the  course  of 
his  employment,  even  though  the  master  did  not  authorize  or  know  of  such 
acts,  or  may  have  disapproved  or  forbidden  them.'  (Jarretzen  v.  Duenckel, 
50  Mo.  107.  Indeed,  the  doctrine  of  the  old  cases,  as  announced  in  McManus 
V.  Crickett,  1  East,  106,  no  longer  obtains  in  the  courts  of  this  state.  The 
liability  of  the  master  for  the  acts  of  the  servant  rests  now  upon  the  condition 
whether  or  not  the  act  of  the  servant  was  in  the  course  of  his  employment. 

*  Reported  in  23  S.  W.  Rep.  652. 
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Perkins  v.  Railroad  Co. ,  65  Mo.  201 ;  Craker  v.  Railroad  Co. ,  86  Wis.  657.  This 
test  must  determine  this  case.  It  is  assumed  by  plaintiff  that  this  court  should 
take  judicial  notice  that  it  was  within  the  line  of  the  brakeman's  employ- 
ment to  put  trespassers  off  of  the  train  from  which  he  was  expelled,  and  the 
defendant  is  necessarily  liable  for  the  reckless  performance  of  this  duty  by 
the  brakeman.  The  learned  counsel  cites  us  to  no  well-considered  case  in 
which  such  a  presumption  is  indulged.  In  McGowan  v.  Railroad  Co.,  61  Mo. 
528,  Jud^je  Hougb,  in  discussing  whether  certain  employees  were  fellow- 
servants,  said:  'This  court  cannot  take  judicial  notice  of  the  duties  required 
of,  or  performed  by,  such  servants,  nor  of  the  degrees  of  supremacy  or  sub- 
ordination existing  among  them.'  On  the  contrary,  in  Wood's  Railway  Law 
(§  816),  it  is  said  *  the  conductor  of  a  train,  being  in  charge  of  it,  and  having 
full  control  of  it,  for  the  time,  represents  the  company  as  to  any  matter  con- 
nected with  its  management  and  control,  and  for  an  act  done  by  him  in  the 
line  of  his  duty,  as  by  the  ejection  of  a  trespasser  from  the  train,  etc.,  the 
company  would  unquestionably  be  liable;  but  for  the  act  of  a  brakeman  of 
the  train,  who,  without  the  direction  of  the  condu<itor,  should  remove  a  tres- 
passer from  the  train,  the  company  would  not  be  liable,  unless  express 
authority  to  do  an  act,  to  which  the  act  complained  of  is  incident,  is  shown, 
because  the  act  is  not  one  which  comes  within  the  scope  of  his  duty.'  Farber 
v.  Railway  Co.,  82  Mo.  App.  881;  Bess  v.  Railway  Co.,  85  W.  Va.  492;  14  S. 
£.  Rep.  284.  The  authorities  cited  by  Wood  support  his  text.  Marion  v. 
Railroad  Co.,  59  Iowa,  428;  18  N.  W.  Rep.  415;  Peck  v.  Railroad  Co.,  70  N- 
Y.  587;  Rounds  v.  Railroad  Co.,  64  N.  Y.  129;  Walker  v.  Railway,  28  L. 
T.  14.  We  think  that  the  powers  and  duty  of  the  brakeman  were  a  matter  of 
fact,  to  be  determined  by  evidence,  and  we  are  not  justified  in  taking  ex  ofiScio 
notice  of  their  extent  or  character.  Moreover,  there  is  no  reason  for  assuming, 
in  the  absence  of  proof,  that  the  brakeman  on  a  freight  train  has.  been  clothed 
with  the  power  to  remove  persons  who  shall  endeavor  to  take  passage  on  the 
train.  It  was  not  to  be  presumed  that  any  one  would  violate  the  law,  and 
attempt  to  ride,  in  the  first  place,  and  hence  require  his  services  for  such  pur- 
pose; nor  that  this  subordinate  would  be  so  invested,  when  he  had  a  superior 
present  in  person  of  the  conductor,  upon  whom  such  duties  usually  devolve. 
Railroad  Co.  v.  Anderson,  82  Tex.  516;  17  8.  W.  Rep.  1089.  Having  reached 
this  conclusion,  it  must  be  apparent  that  there  was  no  evidence  whatever  tend- 
ing to  show  that  the  brakeman  was  employed,  either  generally  or  specially,  to 
remove  passengers  from  the  train.  Had  he  been  shown  to  have  such  authority, 
and  had  he  exercised  it  in  the  cruel  and  unjustifiable  manner  charged  by  plain- 
tiff, no  doubt  would  be  entertained  as  to  the  company's  liability.  Brill  v. 
Eddy,  115  Mo.  296;  22  S.  W.  Rep.  488.  But  the  mere  fact  that  plaintiff  was 
injured  by  the  tortious  act  of  the  brakeman  while  he  was  in  the  employ  of 
defendant  cannot  render  defendant  liable.  The  wrong  perpetrated  must  per- 
tain to  the  particular  duty  of  the  brakeman;  in  other  words,  the  act  must  be 
within  the  scope  of  his  employment;  and  this  the  evidence  failed  to  show. 
Stringer  v.  Railway  Co.,  96  Mo.  299;  9  S.  W.  Rep.  905;  Sherman  v.  Railway 
Co.,  72  Mo.  68-66;  Flower  v.  Railway  Co.,  69  Penn.  St.  210;  Coal  Co.  v.  Hee- 
man,  86  Penn.  St.  418;  Marion  v.  Railroad  Co.,  59  Iowa,  428;  18  N.  W.  Rep. 
415." 
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It  was  also  held  in  the  same  case  that  it  is  not  competent  to  prove  the  duties 
of  a  brakeman  by  the  testimony  of  one  who  has  only  been  round  trains  a  few 
times,  when  the  brakemen  had  been  attending  to  their  business,  and  who  tes- 
tified that  he  had  no  other  knowledge  of  their  duties  than  what  he  had  observed, 
and  what  he  had  been  told  by  railroad  men  that  they  were  supposed  to  be. 

2.  Causing  trespasser  to  jump  from  moving  train  by  tlireats  —  lia- 
bility of  company. —  Plaintiff  was  sitting  on  a  box  car,  which  was  standing 
in  defendant's  yard.  An  engine  was  attached  to  the  car  without  his  observ- 
ing it,  and  the  train  was  moved  away.  A  person  came  to  plaintiff  and 
ordered  him  to  leave  the  train,  using  violent  and  threatening  language,  in  con- 
sequence of  which  plaintiff  leaped  from  the  car  while  it  was  in  rapid  motion 
and  was  injured.  The  court  instructed  that  if  defendant's  servant,  within 
the  scope  of  his  employment,  by  peremptory  order  and  threats,  caused  plain- 
tiff to  get  off  the  car  when  it  was  dangerous  to  do  so,  defendant  was  liable. 
Held,  correct.     Gulf,  etc.,  R.  Co.  v.  Kirkbride,  79  Tex.  457 ;  15  S.  W.  Rep.  495. 

3.  lyecting  trespasser  from  moving  train,  when  not  negligence. — 
Removing  a  trespasser  from  a  train  of  cars  while  the  train  is  in  motion,  when 
the  train  is  moving  very  slowly,  is  not  negligence  or  wantonness  per  se. 
Southern  Kansas  Ry.  Co.  v.  Sanford,  45  Kans.  872 ;  25  Pftc.  Rep.  891. 
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(Supreme  Judicial  Court  of  Massachusetts,  Worcester,  January  6,  1894.) 

1.  Railroad  companies.  Rigiit  to  bb  on  depot  grounds.  A  person 
who,  heing  temporarily  in  town,  goes  to  the  depot  for  a  time  table  to  see  if 
there  are  any  changes  therein,  is  not  a  trespasser  on  the  company's  walk  lead* 
ing  to  the  platform. 

2.  Injury  to  one  by  mail  bags  thrown  from  car.  Contributory  neg- 
ligence, a  woman  who  does  not  know  that  passing  express  trains  throw  off 
mail  bags  on  a  walk  leading  to  the  depot  is  not,  as  a  matter  of  law,  negligent 
in  walking  along  the  middle  of  said  walk  without  looking  or  listening  for 
trains,  the  walk  being  nine  feet  wide  and  its  edge  two  and  one-half  feet  from 
the  nearest  track. 

ACTION  by  Abbie  S.  Bradford  against  the  Boston  and  Maine 
Railroad  Company  for  damages  for  personal  injuries.    Ver- 
dict directed  for  defendant.     Plaintiff  excepts. 

W.  S,  B,  HopkinSy  Frank  B,  Smith  and  Chas,  O.  Bancroft^ 
for  plaintiff.     Frank  P.  Qovldingy  for  defendant. 

FiBLD^  Ch.  J.     The  exceptions  state  that  at  the  close  of  the  evi- 
dence "  the  defendant  requested  the  court  to  direct  the  verdict 
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for  it,  on  the  grounds  that  there  was  no  evidence  of  the  plaintiffs 
dne  care  or  of  the  defendant's  negUgence ;  and  the  court  ruled, 
upon  this  evidence,  that  the  plaintiff  was  not  in  the  exercise  of 
-due  care,  and  was  not  entitled  to  recover,  and  directed  a  verdict 
for  the  defendant."  The  court  apparently  was  of  the  opinion 
that  there  was  no  evidence  for  the  jury  that  the  defendant  was 
negligent  in  permitting  mail  bags  to  be  thrown  from  a  rapidly 
movmg  train  onto  the  platform,  where  passengers  or  other  per- 
Bons  might  be  standing  or  traveling.  This  is  in  accordance  with 
the  decision  in  Snow  v.  Railroad  Co.,  136  Mass.  552.  In  that 
case  "  the  plaintiff  was  a  passenger  on  the  railroad  of  the  defend- 
ant, and  properly  on  the  platform  at  the  station,  waiting  to  make 
a  necessary  change  from  one  train  to  another.  There  is  no  claim 
that  she  was  m  an  improper  place,  or  in  any  way  wanting  in  due 
care."  The  contention  in  the  present  case  is  that  the  plaintiff 
was  in  an  improper  place,  and  was  wanting  in  due  care,  and  that 
flhe  was  either  a  trespasser  or  licensee,  and  that  the  defendant 
owed  her  no  duty  to  be  careful  in  the  management  of  its  trains. 
"We  think  there  was  evidence  that  the  platform  was  constructed 
and  maintained  by  the  defendant  as  a  passageway  to  and  from  its 
station,  with  which  it  was  connected ;  and  that  persons  having 
business  to  be  transacted  at  the  station  were  invited  to  use  this 
platform  as  a  passageway  necessary  or  convenient  in  going  to  and 
from  the  station. 

The  plaintiff  "testified  that  she  was  staying  temporarily  in 
Lancaster,  her  residence  being  in  Boston  j  *  *  *  that  at  the 
time  of  the  accident  she  was  boarding  at  the  hotel ;  that  on  the 
22d  of  June,  1891,  at  a  httle  after  nine  o'clock  in  the  morning, 
flhe  left  the  hotel,  passing  her  sister's  house,  where  she  stopped, 
and  then  went  to  the  railroad  station,  for  the  purpose  of  getting 
a  time  table,  and  to  see  if  there  was  any  change  in  the  time  of 
the  running  of  trains."  From  this  the  jury  might  infer  that  she 
was  properly  going  to  the  station,  on  business  connected  with  the 
railroad,  and  that  the  platform  was  intended  to  be  used  by  her 
in  going  to  and  from  the  station  on  such  business,  if  she  found 
it  convenient.  She  also  testified  "  that  she  went  onto  the  long 
platform  about  half  way  between  the  sidewalk  and  the  station 
itself  J  *  *  *  that  she  walked  along  the  platform  as  any  one 
would  walk,  perhaps  half  way  from  the  outer  edge,  perhaps  a 
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little  outside  of  the  middle  of  the  platform;  that  she  had  an 
umbrella  in  her  hand,  but  could  not  remember  whether  it 
was  up;  that  it  had  been  sprinkling  a  little;  that  she  didn't 
look  to  see  if  any  trains  were  coming ;  that  she  did  not  listen 
to  hear  if  any  were  coming ;  that,  if  she  had  known  an 
express  train  was  coming  at  the  rate  of  thirty-five  miles  an  hour, 
she  would  have  walked  on  the  platform  as  she  did ;  *  *  * 
that  the  platform  was  a  reasonably  wide  platform ;  that  it  was 
reasonably  wide  between  her  and  the  train."  There  was  testi- 
mony that  the  east  edge  of  the  platform  was  two  and  one- 
half  feet  from  the  nearest  track,  and  that  the  platform  from 
the  station  to  the  sidewalk  was  about  nine  feet  wide,  and  that 
the  platform  in  front  of  the  station  was  thirteen  and  one-half 
feet  wide.  We  think  that  the  evidence  tends  to  show  that  she 
was  somewhere  on  the  platform,  which  was  about  nine  feet  wide, 
and  that  she  was  not  nearer  to  the  track  than  the  middle  of  the 
platform.  We  cannot  say,  as  matter  of  law,  that  this  was  not  a 
safe  position,  so  far  as  any  danger  might  be  apprehended  from  the 
passage  of  an  express  train.  See  Rigg  v.  Railroad  Co.,  158  Mass. 
309 ;  33  N".  E.  Rep.  512.  One  contention  of  the  defendant  is 
that  she  was  negligent  in  not  looking  or  listening  for  the  approach 
of  a  train,  and  in  not  getting  out  of  the  way.  But  we  cannot 
say,  as  matter  of  law,  %that  her  position  was  such  that  she  had 
reasonable  cause  to  believe  that  she  was  in  any  danger  if  a  train 
did  pass,  and,  if  so,  she  was  not  necessarily  negligent  in  not  look- 
ing or  listening  for  a  train.  We  do  not  know  that  the  plaintiff 
would  have  been  injured  by  the  passing  of  the  train  if  a  mail  bag 
had  not  been  thrown  from  it.  She  testified  "  that  she  did  not 
know  that  mail  bags  were  thrown  off  at  that  point."  She  per- 
haps had  a  right  to  presume  that,  if  this  platform  was  a  passage- 
way intended  by  the  railroad  company  to  be  used  by  passengers 
and  other  persons  in  going  to  and  from  the  station,  the  company 
would  take  care  that  missiles  should  not  be  thrown  upon  it  from 
passing  trains,  to  the  injury  of  persons  lawfully  upon  it.  Whether 
there  was  not  evidence  for  the  jury  that  the  throwing  of  a  mail 
bag  from  a  passing  train  upon  the  platform  under  the  circum- 
stances proved  showed  reckless  conduct,  for  the  consequences  of 
which  the  railroad  company  would  be  liable  to  any  person  on  the 
platform  by  the  license  of  the  company,  is  a  question  we  have 
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not  considered.  There  was  evidence  for  the  jury,  we  think,  that 
the  plaintiff  was  properly  on  the  platform,  by  the  implied  invita- 
tion of  the  defendant,  and  that  she  was  in  the  exercise  of  due 
care.  Carpenter  y.  Railroad  Co.,  97  N.  Y.  494.  See  Railroad 
Co.  V.  Maine,  67  HI.  298.     Exceptions  sustained.* 

Sailroad  companies  —  iojury  to  person  on  platform  by  mail  ba^ 
thrown  from  car  —  liability  of  company. —  In  Ckilloway  ▼.  Chicago,  M.  & 
St.  P.  R.  Co.,  (jVIinn.)  57  N.  W.  Rep.  1058,  the  plaintiff,  while  lawfully  walk- 
ing along  a  depot  platform,  was  struck  and  injured  by  a  mail  bag,  as  it  was 
thrown  from  the  postal  car  by  a  United  States  mail  agent.  As  to  liability  of 
the  railroad  company  the  court  laid  down  the  following  rule  :  While  a  rail- 
way company  has  no  right  to  interfere  with  a  United  States  mail  agent  in  the 
discharge  of  his  official  duties,  yet  it  has  the  right,  and  it  is  its  duty,  to  pre- 
vent him,  while  on  its  trains,  from  continuing  any  dangerous  practice,  of 
which  it  has  notice,  which  is  liable  to  cause  injury  to  passengers  and  others 
lawfully  on  its  premises  ;  and,  if  the  practice  is  one  from  which  such  injury 
might  be  reasonably  anticipated,  it  is  not  necessary,  in  order  to  charge  the 
company  with  this  duty,  that  on  some  former  occasion  a  like  Injury  had 
occurred.  And  in  the  opinion  it  is  said :  '*  Inasmuch  as  the  mail  agent  was 
not  the  servant  of  the  defendant,  it  is  not  claimed  that  the  railway  company 
w^ould  be  liable  for  his  negligence,  however  gross,  on  this  occasion  only.  To 
render  it  liable,  as  negligent,  for  the  negligence  of  the  mail  agent,  this  govern- 
ment employee  must  have  practiced  a  dangerous  method  of  discharging  mail 
sacks  on  the  platform  at  this  station  so  habitually,  or  so  frequently,  as  to 
charge  the  company,  as  part  of  its  duty  to  its  passengers  and  others  occupy- 
ing its  depot  platform  by  its  invitation  or  license,  with  notice,  actual  or 
implied,  of  his  negligence  or  recklessness.  While  the  railway  company  had^ 
no  power  to  interfere  with  the  mail  agent  in  the  discharge  of  his  official  duties, 
yet  it  was  its  right,  as  well  as  duty,  to  prevent  him,  while  on  its  cars  and  on 
its  premises,  from  continuing  any  negligent  practice,  of  which  it  had  notice, 
which  was  liable  to  cause  injury  to  passengers  and  others  lawfully  there. 
The  case  comes  fully  within  the  rule  which  enjoins  care,  not  only  on  the  part 
of  the  company's  servant,  but  also  like  care  in  preventing  injury  from  the 
wrongful  act  of  others  whom  it  permits  to  come  upon  its  premises."  A  ver- 
dict for  the  plaintiff  was  sustained. 

To  the  same  effect  are  the  cases  of  Snow  v.  Fitchburg  R.  Co.,  136  Mass. 
652,  and  Carpenter  v.  Boston  &  A.  R.  Co.,  97  N.  Y.  494,  which  were  suits  for 
personal  injuries  received  in  precisely  the  same  way. 

In  the  case  of  Muster  v.  Chicago,  M.  &St.  P.  R.  Co.,  61  Wis.  326;  21  N. 
W.  Rep.  325,  it  appeared  that  the  plaintiff  was  at  work  upon  a  staging  at  one  of 
the  stations  of  defendant.  A  mail  bag  was  thrown  from  a  passing  train  so  as 
to  strike  one  of  the  supports,  causing  the  staging  to  fall  and  injure  the  plain* 
tiff.  The  mail  bag  was  usually  thrown  off  about  200  feet  west  of  the  depot, 
and  there  was  no  evidence  of  it  ever  having  been  thrown  off  at  the  depot 

♦  Reported  in  35  N.  E.  Rep.  1131. 
VOL.  IX. —  45 
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before.  It  was  held  that  the  railroad  company  was  in  no  way  responsible  for  the 
acts  of  the  mail  agent ;  that  it  was  not  negligent  in  not  notifying  plaintiff  of 
the  possibility  of  a  mail  bag  being  thrown  off  at  the  depot,  or  in  running  its 
tndn  past  the  station  at  a  speed  of  thirty  to  thirty -five  miles  per  hour.  The 
court  says :  "  We  do  not  understand  counsel  as  claiming  that  the  railway  com- 
pany is  liable  for  the  negligent  act  of  the  postal  employee,  if  it  is  otherwise 
free  of  negligence  contributing  to  the  injury  of  the  plaintiff.  Such  a  claim, 
if  made,  could  not  be  sustained.  The  government  compels  the  company  to 
carry  the  mails,  and  designates  the  trains  upon  which  the  same  shall  be  carried. 
It  prescribes  the  kind  of  cars  which  shall  be  provided,  and  appoints  clerks  and 
agents  to  take  exclusive  charge  of  mails  on  the  trains,  and  to  receive  and  dis- 
charge the  same.  Such  clerks  and  agents  are  paid  by  the  government,  and  are 
answerable  only  to  the  government  for  the  manner  in  which  they  discharge 
their  duties.  The  railway  companies  upon  whose  trains  such  duties  are  per- 
formed have  no  control  whatever  over  them,  and  it  would  be  just  as  absurd  to 
hold  one  of  these  companies  responsible  for  the  negligent  acts  of  such  govern- 
ment employees,  which  it  had  no  means  of  preventing,  as  to  hold  the  compa- 
nies responsible  for  the  negligent  acts  of  passengers  on  their  trains,  committed 
under  like  circumstances.  We  conclude  that  the  mere  act  of  the  postal 
employee  in  throwing  off  the  mail  bag  at  the  depot,  conceding  it  to  have  been 
a  negligent  act,  was  not  negligence  on  the  part  of  the  railway  company." 
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(Supreme  Court  of  Wisconsin,  April  10,  1894.) 

1.    COMliON   CARRIERS.      LIMITING  LIABILITT   FOR   NEGLIGENCE.      A  StipU- 

.lation  in  a  contract  for  the  shipment  of  live  stock,  that  the  carrier  shall  not  be 
liable  for  injuries  to  the  stock,  though  caused  by  the  negligence  of  its  serv- 
ants, is  void,  and  hence  does  not  prevent  liability  on  the  part  of  the  com- 
pany for  injury  to  the  stock  caused  by  the  neglect  or  refusal  of  the  train 
servants  to  allow  the  person  in  charge  of  the  stock  an  opportunity  to  feed  and 
water  them  for  the  space  of  thirty -four  hours. 

2.  Limiting  liability  to  a  specified  sum.  In  the  absence  of  an  agreed 
valuation,  a  contract  for  transportation  of  horses  by  a  railroad  company,  pro- 
viding "that  the  liability  of  the  company  shall  not,  in  any  event,  exceed  one 
hundred  dollars  per  head  "  for  damages  resulting  from  its  negligence,  is  void. 

ACTION  by  Kobert  E.  Abrams  against  the  Milwaukee,  Lake 
Shore  and  Western  Railway  Company  for  damages  resulting 
from  its  negligence  in  the  shipment  of  horses.  Plaintiff  had  a 
verdict  for  $650  for  the  loss  of  three  horses,  upon  which  the  court 
refused  to  enter  judgment,  holding  that  the  clause  in  the  shipping 
contract  providing  that  the  company  should  not  be  liable  for 
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more  than  $100  per  head  was  valid,  and  ordered  judgment  for 
$300  in  favor  of  plaintiff.  From  this  judgment  both  parties 
appeal.  Judgment  as  to  plaintiff  reversed,  and  remanded  with 
instructions  to  enter  judgment  for  the  full  amount,  and  affirmed 
as  to  defendant. 

It  appears  from  the  record  that  March  31,  1890,  the  plaintiff 
and  one  Richard  Abrams  were  each  the  owners  of  four  several 
horses  at  Harrison,  Lincoln  county.  Wis.,  and  shipped  the  same 
upon  the  cars  of  the  defendant  from  that  station  to  Oshkosh. 
That  at  the  time  of  said  shipment  the  agent  of  the  plaintiff  and 
said  Richard  Abrams  entered  into  a  written  agreement  respecting 
said  shipment,  of  which  the  following  is  a  copy,  to  wit :  "  Harri- 
son Station,  March  31,  1890.  Received  from  Joe  Phelan,  con- 
signed to  G.  W.  Pratt,  Oshkosh,  live  stock  described  as  follows, 
viz. :  Horses  in  M.,  L.  S.  &  W.  car  number  3,204,  to  be  deUv- 
ered  at  Oshkosh  at  the  following  rates,  viz.  tariff.  In  considera- 
tion of  which,  and  of  other  valuable  considerations,  it  is  hereby 
mutually  agreed  between  the  Milwaukee,  Lake  Shore  &  Western 
Railway  Company  and  the  shipper  of  said  live  stock  that  the  said 
company  shall  not  be  liable  for  any  loss  or  damage  or  injury  to 
said  live  stock  from  any  cause  whatever,  whether  by  negligence 
of  its  agents  or  employees  or  otherwise,  except  such  as  may  result 
from  a  collision  of  the  train,  or  from  cars  being  thrown  from  the 
track  in  course  of  transportation ;  and  it  is  further  agreed  that 
the  owner  shall  load,  unload,  feed,  water  and  take  care  of  said 
stock  at  his  own  expense  and  risk,  and  that  he  assumes  all  risk  of 
injury  or  damage  that  Mie  animals  may  in  any  way  or  manner  or 
from  any  cause  sustain,  except  as  above  provided.  It  is  further 
agreed  that  the  liability  of  the  company  shall  not,  in  any  event, 
exceed  one  hundred  dollars  per  head,  and  that  all  persons  passed 
free  to  accompany  and  care  for  the  stock  will  assume  all  risk  of 
personal  injury  from  any  cause  whatever,  whether  by  negligence 
of  the  agents  or  employees  or  otherwise.  Milwaukee,  Lake  Shore 
and  Western  Ry.  Co.,  by  F.  J.  Gruber,  Agent.  Jos.  Phelan, 
Shipper.  Agents  will  note  instructions  on  back  hereof." 
Indorsement  on  back :  "  M.,  L.  S.  &  W.  Ry.  Co.  Live  stock 
contract.  From  Harrison  to  Oshkosh.  Nos.  of  cars,  M.,  L.  S. 
&  W.  3,204.  I  hereby  certify  that  I  am  actually  in  charge  of 
the  live  stock  described  within,  and  in  consideration  that  the  M., 
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L.  S.  &  W.  Ey.  Co.  transports  me  free  on  the  same  train  with 
the  stock,  I  hereby  assame  all  risk  of  personal  injury  from  any 
cause  whatever.  Eob't  Lyness."  "  I  hereby  certify  that  the 
above  named  are  actually  in  charge  of  the  live  stock  described 
within,  and  are  entitled  to  pass  on  same  train  with  it  under  con- 
ditions named.  F.  J.  Gruber,  Agent,  Harrison  Station."  That, 
November  24,  1891,  the  plaintiff  commenced  this  action,  alleging, 
in  effect,  the  incorporation  and  organization  of  the  defendant, 
the  making  of  such  contract  of  shipment  and  the  payment 
of  fifteen  dollars  in  consideration  thereof;  that  the  defend- 
ant delayed  the  transportation  of  said  horses  for  a  period 
of  five  hours  or  more  after  arrival  at  Antigo,  and  that  the 
defendant  so  negligently  and  carelessly  conducted  and  mis- 
managed in  respect  to  the  carrying  of  said  horses  and  its  duty 
and  calling  as  a  common  carrier  that  it  neglected  and  failed  to 
give  the  plaintiff's  servant  in  charge  of  said  horses  an  oppor- 
tunity to  unload  and  feed  the  same,  though  requested  so  to  do  by 
said  servant,  and  by  reason  thereof  the  said  horses  suffered  for 
want  of  care  and  food,  and  became  weak  and  faint ;  that  said 
eight  horses  were  transported  in  the  same  car  with  eight  other 
horses ;  that  by  reason  of  their  f  aintness  and  weakness,  so  caused^ 
they  were  unable  to  retain  their  standing  or  proper  posture  in  said 
car,  and  were  forced  into  cramped  positions  and  attitudes,  and 
thrown  down,  so  as  to  necessitate  their  being  twice  unloaded  dur- 
ing the  transportation  —  once  at  Elmhurst,  and  once  at  Eland 
Junction,  on  the  line  of  the  defendant's  road ;  that  when  so 
unloaded  the  defendant  refused,  failed  and  neglected  to  give  said 
servant  in  charge  an  opportunity  to  feed  and  properly  care  for 
said  horses  while  they  were  so  unloaded,  but  immediately  caused 
the  same  to  be  reloaded ;  that,  in  consequence  of  the  defendant's 
careless  and  negligent  conduct,  three  of  said  horses  became  sick 
and  diseased,  and  died  of  the  effects  of  said  exposure  and  said 
want  of  care  and  protection ;  that  two  of  them  were  the  prop- 
erty of  the  said  Richard  Abrams,  and  the  other  the  property  of 
this  plaintiff ;  that  the  loss  of  said  horses  was  to  the  damage  of 
the  plaintiff  and  the  said  Richard  Abrams  in  the  sum  of  $660 ; 
that  afterwards,  and  before  the  commencement  of  this  action,  the 
said  Richard  Abrams,  for  a  valuable  consideration,  duly  sold  and 
assigned  to  the  plaintiff  all  his  interest,  claim  and  demand  against 
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the  defendant  on  account  of  the  loas  and  death  of  said  horses  ba 
aforesaid,  and  that  the  plaintiff  is  now  the  sole  owner  thereof ; 
and  demanded  judgment  in  the  sum  of  $700,  with  costs  and  dis- 
bursements. The  defendant  answered  by  way  of  denials  and 
admissions,  and  justified  under  said  written  contract.  At  the 
close  of  the  trial  the  jury  returned  a  special  verdict  to  the  effect 
(1)  that  the  loss  or  death  of  the  plaintiff's  said  horses  was  caused 
by  the  negligence  of  the  defendant  or  its  employees  ;  (2)  that  the 
ralue  of  each  of  two  of  said  horses  was  $200  each,  and  the  other 
was  $250.  That  the  court  thereupon  denied  the  motion  of  the 
defendant  to  set  aside  the  verdict  and  grant  a  new  trial ;  that  the 
court  thereupon  denied  the  motion  of  the  plaintiff  for  judgment 
upon  and  in  accordance  with  the  special  verdict  for  the  whole 
amount  thereof,  with  costs,  but  ordered  judgment  upon  the 
special  verdict  to  be  entered  in  favor  of  the  plaintiff  and  against 
the  defendant  in  the  sum  of  $300  and  costs  and  interest  from  the 
commencement  of  this  suit ;  that  judgment  was  thereupon  duly 
entered  accordingly,  from  which  both  parties  appeal. 

J^dker,  Stewart  cfe  Felker^  for  plaintiff.  A.  L,  Gary  and  B, 
O.  Schley  J  for  defendant. 

Cassoday,  J.  {after  stating  the  fads).  The  jury  found  as  a 
matter  of  fact,  in  effect,  that  the  horses  came  to  their  death  by 
reason  of  the  negligence  of  the  defendant.  The  horses  were 
transported  on  the  defendant's  car  for  a  distance  of  about  140 
miles,  and  the  time  occupied  by  such  transportation  was  about 
thirty-four  hours.  During  that  time  the  horses  had  no  food  nor 
drink.  According  to  the  testimony  of  those  in  charge  of  the 
horses,  the  defendant  refused  to  give  them  any  opportunity  to 
take  the  horses  from  the  car  and  give  them  food  and  drink, 
though  repeatedly  requested  so  to  do ;  that  this  was  particularly 
BO  at  Antigo,  where  tiie  car  remained  about  eight  hours ;  that  it 
was  also  true  at  other  places ;  and  that  there  were  eight  other 
horses  in  the  same  car,  and  it  was  impracticable  to  give  them 
food  and  water  without  removing  them  from  the  car.  It  appears 
that  the  train  reached  Oshkosh  about  six  hours  behind  schedule 
time.  There  is  expert  testimony  to  the  effect  that  such  exposure 
of  the  horses  without  food  or  drink  probably  induced  the  disease 
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which  caused  their  death.  We  must  assume,  therefore,  that  the 
evidence  supports  the  verdict  to  the  effect  that  the  horses  came 
to  their  death  by  reason  of  the  negligence  of  the  defendant.  The 
defense  relied  upon  is  that,  by  the  written  contract  of  shipment 
contained  in  the  foregoing  statement,  the  defendant  was  expressly 
exempted  from  all  liability  by  reason  of  such  negligence,  and  that 
the  plaintiff  thereby  assumed  all  risk  of  such  injury  or  damage. 
Such  is,  indeed,  the  contract,  if  we  are  to  give  literal  effect  to  its 
language.  In  Betts  v.  Trust  Co.,  21  Wis.  80,  it  was  said  by 
Dixon,  Ch.  J.,  in  speaking  of  the  transportation  of  live  stock, 
that,  "  as  to  this  species  of  property,  we  think  it  competent  for 
the  carrier  to  contract  that  the  owner  shall  assume  all  risk  of  dam- 
age  or  injury  from  whatever  cause  happening  in  the  course  of 
transportation."  This  proposition  covers  more  ground  than  the 
point  actually  decided  in  that  case,  but  seems  to  be  sustained  by 
the  earlier  English  cases,  while  the  later  English  cases  seem  to 
hold  a  contrary  doctrine.  See  Richardson  v.  Railway  Co.,  61  Wis. 
598,  699  ;  21  N".  W.  Rep.  49,  and  cases  there  cited.  In  Morrison 
V.  Construction  Co.,  44  Wis.  410,  the  only  question  involved,  as 
stated*  by  the  present  chief  justice,  was  whether  the  company 
"  was  guilty  of  any  negligence,  carelessness  or  fault  which  caused 
or  produced  the  injury  to  the  property  of  the  plaintiff,"  and  he 
concluded  by  saying :  "  From  all  that  appears  in  the  evidence,  it 
was  a  mere  accident,  and  unaccountable."  Richardson  v.  Railway 
Co.,  supra,  was  an  action  to  recover  damages  for  delay  in  furnish- 
ing cars  for  the  transportation  of  hogs.  It  was  there  pretty 
strongly  intimated,  if  not  directly  held,  that  a  railway  company 
was  not  under  the  same  obligations  to  furnish  cars  for  and  receive, 
safely  carry  and  store  live  stock,  as  other  ordinary  inani- 
mate freight,  but  that  it  might,  to  at  least  a  certain  extent, 
exact  conditions  upon  such  receipt,  and  limitations  upon 
such  liability.  In  that  case  the  complaint  was  held  bad  on 
demurrer  for  failure  to  allege  the  customary  terms  or  conditions 
and  restrictions  upon  which  the  company  was  in  the  habit  of 
receiving  and  shipping  such  live  stock,  or  the  requisite  facts  to 
create  a  liability  under  section  1798,  Revised  Statutes.  In  Ayres 
V.  Railway  Co.,  71  Wis.  372 ;  37  N.  W.  Rep.  432,  it  was  held  that 
"  a  railroad  company  engaged  in  the  business  of  transporting  live 
stock,  and  accustomed  to  furnish  suitable  cars  therefor  upon 
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reasonable  notice,  whenever  it  can  do  so,  and  which  holds  itself 
out  to  the  public  as  such  carrier  for  hire,  upon  the  terms  and 
conditions  prescribed  in  a  special  written  contract  with  shippers, 
is  a  common  carrier  of  live  stock,  with  such  restrictions  and  limi- 
tations of  its  common-law  duties  and  liabilities  as  arise  from  the 
instincts,  habits,  propensities,  wants,  necessities,  vices  or  loco- 
motion of  such  animals  under  the  contracts  of  carriage."  Within 
the  rule  thus  suggested  it  was  competent  for  this  railroad  com- 
pany to  stipulate  with  the  owners  of  live  stock  that  they  should 
load,  unload,  feed,  water  and  take  care  of  the  stock  at  their  own 
expense.  The  contract  in  question  contains  such  a  stipulation. 
But  the  stipulation  itself  raised  an  implied  obligation  on  the  part 
of  the  defendant  to  furnish  to  such  owners  the  requisite  oppor- 
tunities for  so  loading,  unloading,  feeding,  watering  and  taking 
care  of  such  stock.  This  action  is  to  recover  damages  for  will- 
fully refusing  or  negligently  omitting  to  perform  that  duty.  The 
question  recurs  whether  the  defendant,  by  the  contract  of  ship- 
ment, could  lawfully  exempt  itself  from  liability  for  such  negli- 
gence. This  court  has  held  that  a  common  carrier  of  persons  or 
property  cannot  by  any  agreement,  however  plain  and  explicit, 
wholly  relieve  itself  from  liability  for  injury  resulting  from  its 
gross  negligence  or  fraud.  Black  v.  Transportation  Co.,  55  Wis. 
319 ;  13  X.  W.  Rep.  244 ;  Lawson  v.  Railroad  Co.,  64  Wis.  455 ; 
24  N.  W.  Rep.  618.  The  same  rule  has  been  applied  to  a 
passenger  carried  gratuitously  by  a  railroad  upon  a  pass  contain- 
ing such  a  stipulation.  Annas  v.  Railroad  Co.,  67  Wis.  46 ;  30 
N.  W.  Rep.  282.  So  this  court  has  repeatedly  held  that  a  tele- 
graph company  cannot,  by  such  stipulation,  relieve  itself  from 
liability  for  damages  happening  by  the  want  of  ordinary  care  of 
itself  or  servants.  Thompson  v.  Telegraph  Co.,  64  Wis.  531 ;  25 
N.  W.  Rep.  789 ;  Hibbard  v.  Same,  33  Wis.  558 ;  Candee  v. 
Same,  34  Wis.  471.  In  the  leading  case  of  Railroad  Co.  v.  Lock- 
wood,  17  Wall.  357,  384,  Mr.  Justice  Bradley  discussed  the 
subject  with  his  accustomed  learning  and  ability,  and  he  and 
the  whole  court  reached  the  conclusions :  "  (1)  That  a  common 
carrier  cannot  lawfully  stipulate  for  exemption  from  responsi- 
bility when  such  exemption  is  not  just  and  reasonable  in  the  eye 
of  the  law ;  (2)  that  it  is  not  just  and  reasonable  in  the  eye  of 
the  law  for  a  conmaon  carrier  to  stipulate  for  exemption  from 
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responsibility  for  the  negligence  of  himself  or  his  servants ;  (3) 
that  these  rules  apply  both  to  common  carriers  of  goods  and  com- 
mon carriers  of  passengers  for  hire,  and  with  special  force  to  the 
latter ;  (4)  that  a  drover  traveling  on  a  pass,  such  as  was  /a^ven  in 
this  case,  for  the  purpose  of  taking  care  of  his  stock  on  the  train, 
is  a  passenger  for  hire."  In  reaching  such  conclusions  Mr. 
Justice  Bradley  said :  "  In  regulating  the  public  establishment  of 
common  carriers,  the  great  object  of  the  law  was  to  secure  the 
utmost  care  and  diligence  in  the  performance  of  their  important 
duties  —  an  object  essential  to  the  welfare  of  every  civilized 
community.  Hence,  the  common-law  rule  which  charged  the  con>- 
mon  carrier  as  an  insurer.  Why  charge  him  as  such  ?  Plainly 
for  the  purpose  of  raising  the  most  stringent  motive  for  the  ezer^ 
cise  of  carefulness  and  fidelity  in  his  trust.  *  *  *  It  is 
obvious,  therefore,  that  if  a  carrier  stipulate  not  to  be  bound  to 
the  exercise  of  care  and  diligence,  but  to  be  at  liberty  to  indulge 
in  the  contrary,  he  seeks  to  put  off  the  essential  duties  of  his 
employment ;  and  to  assert  that  he  may  do  so  seems  almost  a  con- 
tradiction of  terms."  Ibid.  377,  378.  Accordingly,  it  was  there 
held,  in  effect,  that  the  railroad  company  could  not  abdicate  the 
essential  duties  of  its  employment  of  carefulness  and  fidelity  as 
fiuch  common  carrier.  The  doctrine  of  that  case  has  frequently 
been  sanctioned  by  the  same  court.  Liverpool,  etc..  Steam  Co.  v. 
Phenix  Ins.  Co.,  129  U.  S.  397, 441, 442 ;  9  Sup.  Ct.  Rep.  469,  and 
cases  there  cited.  There  are  numerous  adjudications  in  the  state 
courts  to  the  same  effect.  Grogan  v.  Express  Co.,  114  Penn.  St. 
523 ;  7  Atl.  Rep.  134;  Buck  v.  Railroad  Co.,  150  Penn.  St.  170 ; 
24  Atl.  Rep.  678 ;  Lindsley  v.  Railway  Co.,  36  Minn.  539  ;  33 
N.  W.  Rep.  7 ;  HuU  v.  Railway  Co.,  41  Minn.  510;  43  N.  W, 
Rep.  391 ;  Boehl  v.  RaUway  Co.,  44  Minn.  191 ;  46  N.  W.  Rep, 
333 ;  Canfield  v.  Railroad  Co.,  93  N.  Y.  532 ;  Railroad  Co.  v. 
Witty,  32  Neb.  275  ;  49  N.  W.  Rep.  183 ;  Railway  Co.  v.  Wynn, 
88  Tenn.  320 ;  14  S.  W.  Rep.  311 ;  McFadden  v.  Railway  Co., 
72  Mo.  343 ;  4  S.  W.  Rep.  689 ;  Gait  v.  Express  Co.,  48  Am. 
Rep.  742.  Some  of  these  cases  involved  the  validity  of  such 
stipulation  for  exemption  of  liability  in  contracts  for  tlie  car- 
riage of  live  stock,  and,  while  they  indicate  that  such  contract  for 
exemption  might  be  made  as  against  injuries  resulting  from  the 
inherent  nature  or  propensities  of  the  animals  without  fault  of  the 
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•carrier,  yet  they  all  hold  that  the  carrier  cannot  by  contract 
exempt  itself  from  liability  for  the  negligence  of  itself  or  its 
employees.  Some  of  the  cases  cited  go  so  far  as  to  hold  that 
where  there  is  damage  to  the  property  so  transported,  the  burden 
is  on  the  carrier  to  show  that  it  was  free  from  negligence.  In 
Annas  v.  Kailroad  Co.,  Mr.  Justice  Taylor  reviewed  the  authori- 
ties, and,  in  effect,  said  that  this  court  was  committed  to  the  rules 
of  law  held  in  Raih-oad  Co.  v.  Lockwood,  17  Wall.  357 ;  67  Wis. 
55 ;  30  N".  W.  Rep.  282.  The  doctrine  of  that  case  seems  to  be 
in  harmony  with  what  was  said  in  Richardson  y.  Railway  Co., 
and  Ayres  v.  Same,  supra.  Since  those  cases  arose,  and  since  the 
first  was  decided  by  this  court,  chapter  487,  Laws  1887,  has  been 
enacted,  expressly  requiring  every  railroad  corporation  operating 
a  road  within  this  state  to  receive  and  carry  live  stock  during 
eight  months  of  the  year,  including  March  and  April,  and  pre- 
scribing the  conditions  upon  which  such  stock  is  to  be  so  carried ; 
and,  among  other  things,  declaring  that  ^'  said  railroad  company 
transporting  such  cars  of  live  stock  shall  feed  and  water  such 
stock  as  shall  be  unloaded  under  the  provisions  of  this  act  at  the 
expense  of  the  railroad  company  where  such  stock  shall  be 
detained  by  them  for  a  longer  period  than  six  hours."  Sanb.  & 
B.  Ann.  St.  §  1799a. 

There  are  numerous  decisions  by  courts  of  high  authority  in 
conflict  with  the  cases  cited,  but  we  must  hold,  what  we  regard  as 
the  better  doctrine,  that,  in  so  far  as  the  contract  in  question 
attempted  to  exempt  the  company  from  liability  by  reason  of  its 
own  negligence  or  the  negligence  of  its  agents  or  employees,  it  is 
contrary  to  public  policy  and  void.  This  really  disposes  of  all 
the  questions  raised  upon  the  defendant's  appeal  calling  for  con- 
sideration. There  are  exceptions  to  the  admission  of  certain  tes- 
timony, as  to  the  usual  stop  at  Antigo,  the  usual  time  occupied 
for  such  transportation,  the  rules  and  orders  of  the  company  in 
respect  to  the  shipping  of  live  stock,  but  such  testimony  related 
to  matters  respecting  which  there  was  substantially  no  dispute, 
and  under  the  admitted  facts  in  the  case  they  were  of  but  very  little 
significance.  As  often  stated,  this  court  cannot  reverse  for  errors 
which  do  not  affect  the  substantial  rights  of  the  adverse  party. 
Rev.  St.  §  2829. 

VOL.  IX. —  46 
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The  court  refused  to  allow  the  plaintiflE  to  take  judgment  for 
the  value  of  the  horses  as  found  by  the  verdict.  In  doing  so  the 
court  gave  eflfect  to  the  clause  of  the  contract  wherein  it  was 
agreed  that  the  liability  of  the  company  should  not  in  any  event 
exceed  $100  per  head.  It  will  be  observed  that  that  amount  is 
not  named  as  the  value  of  each  horse,  and  the  contract  contains 
no  stipulation  nor  agreement  as  to  the  value  of  the  horses,  or  any 
of  them.  In  Hart  v.  Railroad  Co.,  112  U.  S.  331 ;  5  Sup.  Ct.  Hep. 
151,  the  plaintiff's  recovery  was  limited  to  his  "  agreed  valuation  '* 
in  the  contract.  The  same  was  true  in  Graves  v.  Railroad  Co., 
137  Mass.  33,  where  it  was  held  "  that  the  shipper  was  estopped 
to  claim  more  than  the  agreed  valuation  of  the  goods."  To  the 
same  eflEect :  Hill  v.  Railroad  Co.,  144  Mass.  286 ;  10  N.  E.  Rep. 
836 ;  Brown  v.  Steamship  Co.,  147  Mass.  58 ;  16  N.  E.  Rep. 
717;  Alair  v.  Railroad  Co.,  53  Minn.  160 ;  54  K  W.  Rep.  1073. 
But  where,  as  here,  there  is  an  absence  of  any  agreed  valuation 
in  the  contract,  and  the  limitation  is  merely  as  to  the  amount  of 
recovery  for  damages  caused  by  the  defendant's  negligence,  the 
case  comes  within  the  general  rule  to  the  effect  that  the  company 
cannot  contract  for  exemption,  either  in  whole  or  in  part,  from 
liability  for  the  negligence  of  itself  or  its  employees.  Ibid. 
Boehl  V.  Railway  Co.,  44  Minn.  191 ;  46  N.  W.  Rep.  333 
McFadden  v.  Railway  Co.,  92  Mo.  344;  4  S.  W.  Rep.  689 
Weiller  v.  Railroad  Co.,  134  Penn.  St.  310  ;  19  Atl.  Rep.  702; 
Ashendon  v.  Railway  Co.,  5  Exch.  Div.  190 ;  31  Moak  Eng. 
Rep.  644;  Dickson  v.  Railway  Co.,  18  Q.  B.  Div.  176.  This  is 
in  harmony  with  the  rule  held  in  Black  v.  Transportation  Co.,  65 
Wis.  319 ;  13  N.  W.  Rep.  244.  It  is  to  be  remembered  that  the 
shipper  and  the  railroad  company  do  not  contract  upon  equal 
terms.  Practically  the  shipper  is  bound  to  submit  to  whatever 
conditions  are  exacted  by  the  carrier.  To  be  lawful,  such  con- 
ditions must  be  reasonable.  A  contract  relieving  a  carrier  wholly 
or  partially  from  liability  for  damage  caused  by  its  own  negli- 
gence is  unreasonable.  "We  must  hold  that  the  plaintiff  was 
entitled  to  judgment  for  the  amount  of  his  verdict.  The  result 
is  that  the  exceptions  of  the  defendant  are  overruled,  and  the 
judgment  is  affirmed  so  far  as  involved  in  its  appeal.  On  the 
plaintiff's  appeal  the  judgment  is  reversed,  and  the  cause  is 
remanded,  with  direction  to  render  judgment  in  favor  of  the 
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plaintiff  and  against  the  defendant  for  the  fnll  amount  of  the 
verdict  as  damages.* 

1.  Coxnxnon  carriers  —  lixniting  liability  for  negligence. —  The  fore- 
going case  is  important  as  bringing  Wisconsin  into  line  with  the  general  cur- 
rent of  authority  on  the  subject.  See  note  to  Little  Bock,  etc.,  R.  Co.  v. 
Cravens,  7  Am.  R.  R.  &  Corp.  Rep.  270.  For  reference  to  the  Wisconsin  cases 
see  page  288  of  note. 

2.  lamiting  liability  to  a  specified  amount. — The  decision  of  the  prin- 
cipal case  upon  this  point  is  in  accordance  with  the  conclusions  reached  in 
note  to  Alair  v.  Northern  Pac.  R.  Co.,  8  Am.  R.  R.  <&  Corp.  Rep.  445,  where 
the  authorities  on  the  question  are  collected  and  distinguished. 


Newark  Machine  Co.  v.  Kenton  Ins.  Co. 

(Supreme  Court  of  Ohio,  October  31,  1893.) 

1.   FiRB    INSURANCE.      PAKOL  CONTRACT.      VALIDITY.      ASSKNT  TO  TERMS, 

A  valid  contract  of  insurance  may  be  made  by  parol,  when  not  forbidden  by 
statute,  or  a  provision  of  the  company's  charter  which  has  been  brought  to 
the  knowledge  of  the  other  contracting  party;  and,  as  in  other  cases  of  parol 
contracts,  the  assent  of  the  parties  to  the  terms  of  the  agreement  may  be 
shown  by  their  acts  and  the  attending  circumstances,  as  well  as  by  the  words 
they  have  employed. 

2.  When  nothing  is  said  in  the  negotiations  about  special  rates  of  insurance, 
or  special  conditions  of  the  policy,  it  will  be  presumed  that  those  which  were 
usual  and  customary  were  intended. 

3.  Completion  op  contract.  Delivery  op  policy.  In  determining 
-whether  there  has  been  a  delivery  of  a  policy,  effect  will  be  given  to  the  inten- 
tion of  the  parties;  and  when  the  terms  of  an  executed  policy  have  been  uncon- 
ditionally accepted  by  the  insured,  and  it  has  thereafter  been  treated  as  in 
force  by  the  parties,  its  delivery  will  be  regarded  as  complete,  though  it 
remain  in  the  hands  of  the  insurer's  agent. 

4.  Power  op  agent  to  waive  prepayment  op  premium.  An  agent 
authorized  to  make  contracts  of  fire  insurance  and  issue  policies  may  waive 
payment  in  cash  of  the  premiums,  and  give  time  for  their  payment,  unless 
there  are  restrictions  upon  his  authority  of  which  the  insured  has  notice;  and 
such  waiver  may  be  express  or  implied. 

5.  Where  waiver  op  prepayment  may  be  implied.  Where,  under  an 
arrangement  with  the  insured  by  which  his  insurance  was  to  be  kept  up  to  a 
specified  amount  by  renewals  or  new  policies,  it  was  the  custom  of  the  agent 
to  charge  the  premiums  as  policies  were  issued  or  renewed,  and  have  period- 
ical settlements  with  the  insured,  when  the  premiums  would  be  paid,  a  credit 
for  a  premium  so  charged  to  the  next  period  of  settlement  may  be  implied. 

»  Reported  in  58  N.  W.  Rep.  780. 
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THE  action  below  was  brought  by  the  Newark  Machine  Com- 
pany against  the  Kenton  Insurance  Company  of  Kentucky 
to  recover  the  amount  of  a  policy  of  fire  insurance.  The  issue 
tried  was  whether  the  contract  of  insurance  had  been  consum- 
mated by  the  parties.  The  plaintiflE  prevailed  in  the  Court  of 
Common  Pleas,  but  the  judgment  there  obtained  was  reversed  by 
the  Circuit  Court,  and  error  is  prosecuted  here  to  the  judgment 
of  that  court.  A  further  statement  of  the  facts  that  are  perti- 
nent to  the  questions  involved  is  contained  in  the  opinion. 

Kibler  <6  ITibler,  for  plaintiff  in  error.  JS.  J).  Marshall^  for 
defendant  in  error. 

Williams,  J.  The  facts  of  the  case,  as  shown  by  the  record, 
and  about  which  there  is  no  controversy,  are  substantially  as  fol- 
lows :  On  the  30th  day  of  June,  1884:,  the  plaintiff,  a  corporation, 
owned  and  was  operating  a  large  manufacturing  plant  in  the  city 
of  Newark,  and  had  been  the  owner  and  operator  of  it  for  sev- 
eral years.  The  defendant,  a  fire  insurance  company,  then  had 
an  established  agency  in  Newark,  in  the  charge  of  H.  D.  Murphy, 
who  was  also  the  agent  of  a  number  of  other  fire  insurance  com- 
panies, among  them  the  Norwich  Union  Company.  He  was  a 
regularly  commissioned  agent  of  these  companies,  and  was  pro- 
vided by  them  with  blank  applications,  and  policies  duly  signed 
by  the  proper  officers,  to  be  filled  up  and  countersigned  by  him 
as  agent,  and  delivered  in  the  course  of  the  business  of  his  agency ; 
and  also  with  registers  in  which  to  keep  a  record  of  the  business, 
and  blanks  for  making  reports  of  the  same  to  the  respective  com- 
panies. He  had,  during  the  existence  of  his  agency,  issued  a 
large  number  of  policies  of  different  companies  represented  by 
him  to  the  plaintiff,  insuring  its  buildings,  machinery  and  stock 
against  loss  or  damage  by  fire,  one  of  which  was  a  policy  on  the 
stock  for  $5,000  in  the  Norwich  Union,  issued  a  short  time  prior 
to  June  30,  1884.  There  was  an  understanding  between  the 
managing  officer  of  the  plaintiff  and  Murphy  that  the  latter 
should  keep  the  insurance  of  the  plaintiff  up  to  a  certain  amount, 
either  by  renewals  or  new  policies  in  good  companies  represented 
by  him ;  and  his  course  of  dealing  with  the  plaintiff  under  that 
understanding  was  to  charge  up  tibe  amount  of  the  premiums  to 
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the  plaiDtiff  when  policies  were  issued  or  renewed,  and  have 
periodical  settlements,  usually  once  a  month,  when  the  premiums 
would  be  paid.     The  Norwich  Union,  not  desiring  to  carry  so 
large  an  insurance  on  the  plaintiflPs  stock,  a  few  days  prior  to  the 
30th  of  June,  1884,  directed  Murphy  to  reduce  its  risk  to  $2,500. 
He  thereupon,  on  the  30th  day  of  June,  1884,  filled  up  for  that 
amount  one  of  the  blank  policies  which  that  company  had  fur- 
nished him,  duly  signed  by  its  proper  officers,  and  coimtersigned 
it  as  agent,  and  at  the  same  time  filled  up,  for  the  same  amount, 
one  of  the  blank  forms  of  policy  with  which  the  defendant  com- 
pany had  supplied  him,  duly  signed  by  its  officers,  and  counter- 
signed the  same  as  its  agent,  ready  for  delivery.     He  made  the 
customary  entries  of  the  issuing  of  the  policies  in  the  registers  of 
the  respective  companies,  and  in  that  of  the  Norwich  Union  an 
entry  also  of  the  cancellation  of  the  $5,000  policy,  in  place  of 
which  the  two  policies  he  had  so  filled  up  were  intended  to  be 
substituted.     On"  the  2d  day  of  July,  1884,  he  forwarded  to 
the  defendant,  at  its  home  office  in  Covington,  Ky.,  what  is  called 
a  "  daily  report,"  in  which  he  gave  the  number  of  the  policy  he 
had  written  for  the  plaintiff,  its  date,  amount  and  duration,  the 
rate  and  amount  of  the  premium,  a  description  of  the  property 
insured,  and  other  particulars  of  the  risk.     This  report  was 
received  at  the  home  office  July  3,  1884.     The  premium  on  the 
$5,000  policy  had  been  fully  paid  by  the  plaintiff,  and  when  the 
entry  of  its  cancellation  was  made  the  policy  had  run  but  a 
short  time.     The  unearned  or  returned  premium   was   carried 
to  the  credit  of  the  plaintiff  on  the  books  of  the  agent,  and  the 
amount  of  the  premiums  due  on  the  two   new  policies  was 
chained  to  the  plaintiff  by  the   agent  in  accordance  with  his 
previous  custom.    At  the  next  regular  settlement  between  the 
plaintiff  and  the  agent,  which  was  made  July  Y,  1884,  there 
was  due  him  from  the  plaintiff,  on  account  of  premiums  on 
-various  policies,  the  sum  of  $438.55,  which  amount  included  the 
balance  due  on  the  policy  of  the  defendant.     The  amount  due 
on  the  account  was  then  paid  by  the  plaintiff.     When  the  policy 
of  the  defendant  was  written,  and  the  cancellation  entered  of  the 
Norwich  Union  policy,  the  latter  was  in  the  possession  of  F.  S. 
"Wright,  cashier  of  the  First  National  Bank  of  Newark,  as  collat- 
eral.   Wright  was  also  vice-president  of  the  plaintiff  and  looked 
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After  its  insurance.  On  the  30th  day  of  June,  1884,  after  writ- 
ing and  executing  the  two  new  policies,  and  entering  the  cancel- 
lation of  the  one  for  which  they  were  intended  to  be  substituted, 
the  agent  called  at  the  bank  to  see  Mr.  Wright,  take  up  the  policy 
flo  held  by  him  and  deliver  the  new  ones  in  its  place.  Wright 
was  absent,  and  the  agent  failed  to  see  hiui.  He  called  several 
times  within  the  next  day  or  two  with  like  results,  and  did  not 
Bee  Wright  until  the  evening  of  July  3,  1884,  after  the  bank  had 
closed.  The  agent  then  informed  Wright  that  at  the  request  of 
the  Norwich  Union  Company  he  had  canceled  its  policy  for 
$5,000,  which  Wright  then  held,  and  issued  to  the  plaintiff  in  Its 
place  two  other  poHcies  for  $2,500  each,  which  he  proposed  to 
deliver  and  take  up  the  canceled  policy.  Wright  replied  that  was 
,all  right ;  all  he  wanted  was  to  have  it  so  that  the  amount  was  the 
same,  and  he  (the  agent)  could  call  at  the  bank  any  time  when  it 
was  open  and  make  the  exchange,  and  if  he  (Wright)  was  not  iu 
the  person  in  charge  would  make  the  exchange  for  him.  There 
appears  to  have  been  no  reason  why  the  exchange  was  not  made 
at  the  time  of  the  interview  on  the  evening  of  July  third,  except 
that  the  bank  was  then  closed.  No  claim  was  tliereafter  made  by 
the  plaintiff  to  tho  canceled  policy,  nor  was  there  any  question  at 
the  trial  of  Wright's  autliority  to  act  for  the  plaintiff,  or  of  that 
of  the  agent,  Murphy,  to  act  for  the  defendant.  The  property 
was  totally  destroyed  by  fire  on  the  5th  day  of  July,  1880.  At 
that  time  the  new  poUcies  had  not  been  actually  delivered,  or  the 
old  one  taken  up.  Immediately  after  the  fire  the  defendant  was 
notified  of  it  by  telegram  from  the  agent,  who  received  from  the 
defendant  the  following  response :  "  Yours  received.  Have 
telegraphed  you  for  list  of  companies  on  stock  with  us.  The  list 
sent  to  Cincinnati  made  no  mention  of  Kenton,  and  we  were  will- 
ing to  be  ignored.  George  C.  Coker,  Secretary."  It  was  admit- 
ted  on  the  trial  that  proof  of  the  loss  was  duly  made  and  filed 
with  the  defendant ;  that  Wright  then  had  no  interest  in  the 
claim,  and  if  the  plaintiff  was  entitled  to  recover  the  amount  ol 
the  recovery  should  be  $2,500,  with  interest  from  September  30, 
1884. 

It  does  not  appear  that  the  names  of  the  companies  in  which 
the  new  policies  had  been  written  were  mentioned  in  the  interview 
between  Wright  and  the  defendant's  agent,  nor  tlie  rate  or  amount 
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of  the  premium,  nor  the  duration  or  conditions  of  the  policies ; 
and  it  is  claimed  by  the  defendant  that  there  was,  therefore,  no 
mutual  assent  of  the  parties  to  either  of  those  terms,  and  so  no 
completed  contract  of  insurance  between  them.  It  is  imdoubtedly 
true  tliat  those  are  essential  elements  of  a  contract  of  insurance, 
and,  if  there  was  not  a  meeting  of  the  minds  of  the  parties  upon 
them,  the  contract  was  not  consummated,  and  no  risk  attached. 
But  it  is  equahy  true  that  the  agreement  need  not  be  expressed 
in  words ;  it  may  be  implied  from  the  circumstances,  and  conduct 
of  the  parties.  If  the  case  of  Cockerill  v.  Insurance  Co.,  16 
Ohio,  148,  in  which  it  was  held  that  a  poUcy  of  insurance,  to  be 
•valid,  must  be  in  writing,  was  not  virtually  overruled  by  the  case 
of  Insurance  Co.  v.  Kelly,  24  Ohio  St.  346,  as  it  was  said  to  have 
been  by  Okey,  J.,  in  the  case  of  Insurance  Co.  v.  Wall,  31  Ohio 
St.  633,  it  has  been  so  qualified  by  these  subsequent  cases  as  to 
limit  the  rule  it  announced  to  policies  in  their  strict  technical 
sense,  and  leave  unaffected  by  it  parol  contracts  of  insurance.  It 
is  now  well  settled  that  a  policy  is  only  evidence  of  the  contract, 
and  the  latter  may  be  shown  by  parol,  when  the  policy  has  not 
been  written,  or  is  withheld,  unless  such  contract  is  forbidden  by 
statute  or  a  provision  of  the  company's  charter  which  is  brought 
to  the  notice  of  the  other  contracting  party  (Ostr.  Ins.  §§  13,  14; 
Richards  Ins.  §  140 ;  Insurance  Co.  v.  Shaw,  94  U.  S.  574 ; 
Insurance  Co.  v.  Kelly,  supra;  Palm  v.  Insurance  Co.,  20  Ohio, 
529,  537),  and,  as  in  other  cases  of  parol  contracts,  the  terms  of 
the  agreement,  and  the  assent  of  the  parties  to  them,  may  be 
shown  by  their  acts  and  the  attending  circumstances,  as  well  as 
the  words  they  have  employed.  There  was,  in  this  case,  no  express 
agreement  in  regard  to  the  property  to  be  insured  by  the  new 
policies.  The  property  was  not  mentioned  in  the  interview 
between  the  defendant's  agent  and  Wright.  But,  as  it  was  agreed 
the  new  policies  were  to  be  exchanged  for  the  canceled  policy, 
it  must  have  been  as  clearly  understood  as  if  it  had  been  expressly 
stated  that  they  were  to  cover  the  property  included  in  the  canceled 
policy.  So,  in  regard  to  the  rate  and  amount  of  the  premium,  and 
form  and  conditions  of  the  policy.  It  is  not  claimed  that  the  con- 
ditions of  the  defendant's  policies,  or  its  rate  of  insurance,  are 
different  from  those  of  like  companies ;  and  it  is  generally  known 
that  the  form  and  conditions  of  fire  policies  in  use  by  good  com- 
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panies  do  not  differ  Bubstantiallj,  and  the  rates  of  insurance 
are  established  and  uniform  on  the  same  classes  of  prop- 
erty. And,  where  nothing  is  said,  in  the  negotiation  for  insur- 
ance, about  special  rates  or  conditions,  it  may  be  presumed  that 
those  which  were  usual  and  customary  were  intended.  In 
Richards  on  Insurance  (2d  ed.  §  42)  it  is  laid  down  as  a  gen- 
eral rule  that,  "  whether  the  contract  of  insurance  is  closed  by 
parol  or  by  a  preliminary  binding  receipt,  the  legal  presumption 
is  that  the  usual  policy  is  to  follow."  And  in  the  preceding 
section  the  same  author  says  that  it  is  not  necessary  that  all  the 
particulars  of  a  contract  should  be  made  the  subject  of  express 
stipulation,  "  for  it  may  well  be  understood,  in  the  absence  of 
express  declaration  to  the  contrary,  that  the  usual  form  of  policy 
is  acceptable  to  both  parties."  It  was  held  by  the  Supreme  Court 
of  Minnesota  in  Salisbury  v.  Insurance  Co.,  32  Minn.  460 ;  21 N. 
"W.  Rep.  552,  that  "  upon  an  oral  contract  of  insurance,  where 
nothing  is  said  about  conditions,  if  a  policy  is  to  be  issued,  the 
parties  are  presumed  to  intend  that  it  shall  contain  the  conditions 
usually  inserted  in  policies  of  insurance  in  like  cases."  And  in 
Eames  v.  Insurance  Co.,  94  U.  S.  629,  Mr.  Justice  Bradley  says : 
"  It  is  suflScient  if  one  party  proposes  to  be  insured,  and  the  other 
party  agrees  to  insure,  and  the  subject,  the  period,  the  amount 
and  the  rate  of  insurance  is  ascertained  or  understood,  and  the 
premium  paid  if  demanded.  It  will  be  presumed  that  they  con- 
template such  form  of  policy,  containing  such  conditions  and  limita- 
tions as  are  usual  in  such  cases,  or  have  been  used  before  between 
the  parties.  This  is  the  sense  and  reason  of  the  thing,  and  any 
contrary  requirement  should  be  expressly  notified  to  the  party  to 
be  affected  by  it."  • 

Upon  the  facts  of  the  present  case  there  can  be  but  little  doubt 
that  the  contract  of  insurance  made  by  the  defendant,  through 
its  agent,  with  the  plaintiff,  was  complete  in  all  its  terms.  The 
plaintiff  had  previously  arranged  with  the  agent  to  keep  its  insur- 
ance up  to  a  certain  amount  in  good  companies,  for  which  he  was 
authorized  to  act.  This  arrangement  virtually  left  the  selection 
of  the  companies  to  the  discretion  of  the  agent,  and,  acting  under 
it,  he  had  written  the  policy  of  the  defendant  and  the  new  policy 
of  the  Norwich  Union  Company  each  for  $2,500,  and  duly 
countersigned  both,  ready  for  delivery  to  the  plaintiff,  and  entered 
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the  cancellation  of  the  policy  which  Wright  had  in  his  possession 
before  the  interview  of  July  third.  The  policy  of  the  defendant 
was  then  complete,  containing  a  description  of  the  property,  the 
amonnt,  commencement  and  duration  of  the  risk,  the  rate  and 
amount  of  the  premium,  and  all  the  terms  and  conditions  usual 
in  such  policies.  This  policy,  and  the  new  policy  of  the  Norwich 
Union,  the  agent  proposed  to  Wright  to  exchange  for  the  can- 
celed policy,  without  condition  or  qualification.  The  proposition 
was  immediately  assented  to  and  accepted  without  any  qualifica- 
tion or  condition  whatever.  The  terms  of  the  contract  of  insur- 
ance thus  proposed  by  the  defendant,  through  its  agent,  were 
definite  and  certain  in  every  particular.  They  were  those  set 
forth  in  the  policy.  The  acceptance  was  as  broad  as  the  proposi- 
tion, and  was,  therefore,  an  acceptance  of  all  the  terms  and  con- 
ditions of  the  policy  as  it  was  written.  That  the  plaintiff  chose 
to  accept  the  proposition  unqualifiedly  without  further  inquiry  or 
examination  affords  the  defendant  no  ground  for  claiming  the 
contract  was,  on  that  account,  incomplete.  The  only  reason  the 
exchange  was  not  then  made  was  that  the  canceled  policy  was 
locked  up  in  the  bank.  The  parties  evidently  regarded  the 
exchange  as  complete,  and  thereafter  the  agent  was  a  mere  cus- 
todian of  the  policy  in  question  for  the  plaintiff,  and  the  actual 
banding  of  it  over  was  not  essential  to  the  risk.  Effect  will  be 
given  to  the  intention  of  the  parties,  and  what  their  conduct 
shows  they  considered  a  delivery  must  control  in  determining 
whether  it  was  made.  Bid.  Ins.  §149 ;  Dibble  v.  Assurance  Co., 
70  Mich.  1 ;  37  N.  W.  Rep.  704 ;  Bodine  v.  Insurance  Co.,  51  N. 
T.  117  ;  11  Am.  &  Eng.  Ency.  of  Law,  285.  It  is  quite  evident 
the  agent  considered  the  policy  of  the  defendant  in  full  force. 
He  reported  it  as  such  to  the  company,  and  that  the  latter  so 
treated  it,  even  after  the  fire,  is  shown  by  its  telegram  to  the 
agent,  inquiring  what  companies  were  "  on  stock  with  us."  The 
policy  was  on  the  stock  of  the  plaintiff  in  its  manufactory.  The 
manual  surrender  by  Wright  of  the  policy  in  his  possession  was 
not,  we  think,  necessary  to  effect  its  cancellation.  His  assent  to 
the  cancellation  made  by  the  agent  was  sufiicicnt.  It  then  ceased 
to  be  of  any  force,  and  was  so  treated  by  the  parties. 

The  only  other  ground  upon  which  it  is  claimed  the  defendant 
VOL.  IX. —  47 
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IB  not  liable  is  that  the  premium  was  not  paid  until  after  the  loss 
occurred.  Murphy  was  the  duly-commissioned  agent  of  the 
defendant,  authorized  to  make  contracts  of  insurance,  collect  pre- 
miums, and  issue  and  renew  policies ;  and  to  that  end  was  furnished 
by  the  defendant  with  printed  forms  of  policies,  signed  in  blank  by 
the  president  and  secretary  of  the  company,  to  enable  him,  without 
conference  with  them,  to  countersign  and  issue  the  policies  in 
behalf  of  the  company.  It  is  well  settled  that  such  an  agent  is 
the  general  agent  of  the  company,  and  may,  in  his  dealings  with 
those  he  insures,  waive  payment  in  cash  of  the  premiums,  and, 
indeed,  any  of  the  conditions  of  the  policy,  except  when  a 
restriction  upon  his  authority  is  in  some  way  brought  to  the 
knowledge  of  the  insured.  In  a  recent  and  valuable  work-  on 
insurance  it  is  said  that  a  fire  policy  "  does  not  ordinarily  make 
the  payment  of  the  premium  a  condition  precedent  to  the  validity 
of  the  contract,  and  a  general  agent  may,  of  course,  extend  credit 
to  the  insured  or  not,  as  he  chooses.  The  general  custom,  where 
credit  is  given,  is  for  the  agent  to  do  so  on  his  own  responsibility. 
But,  in  case  the  agent  should  make  default  in  accounting  to  the 
company,  the  policy  will  nevertheless  be  valid.  And  though  the 
policy  provide  tliat  it  shall  not  take  effect  until  the  premium 
is  paid  in  cash,  the  general  agent  has  power  to  waive  the  pre- 
mium, and  will  be  held  to  have  waived  it  if  he  delivers  the  policy 
without  enforcing  payment."  Bichards  Ins.  (2d  ed.)  §  95.  And 
in  section  93  of  the  same  work  that  author  says  :  "An  agent  of 
a  life  company,  who  is  intrusted  with  the  business  of  closing  the 
contract  by  delivering  the  policy,  is  held  to  have  an  implied 
authority  1)0  determine  how  the  premium  then  due  shall  be  paid, 
whether  by  cash,  or,  as  is  sometimes  done,  by  giving  credit ;  in 
which  case  the  agent  becomes  the  creditor  of  the  insured  and  the 
debtor  of  insurer.  In  that  event,  though  the  agent  subsequently 
defaulted,  and  the  money  never  reached  the  company,  the  policy 
would  still  be  binding.  By  the  weight  of  authority  the  agent  is 
held  to  have  this  discretionary  power,  although  the  policy  in  terms 
denies  it.  But  this  is  based  upon  his  possession  of  the  document 
for  purposes  of  delivery,  and  his  instructions  to  deliver  it,  and 
consequently  his  power  does  not  extend  to  subsequent  premiums 
or  premium  notes."  Bodine  v.  Insurance  Co.,  51  N.  Y.  117. 
The  authorities  on  this  subject  are  extensively  collected  in  that 
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very  convenient  and  almost  indispensable  work,  the  American 
and  English  Encyclopsedia  of  Law  (vol.  11,  p.  333).  The  waiver 
of  the  payment  of  the  premium  in  cash  is  an  act  within  the  exer- 
cise of  the  agent's  general  authority  to  issue  policies  and  collect 
the  premiums,  and  such  waiver  may  be  either  express  or  implied ; 
and  when,  as  in  the  case  before  us,  it  has  been  the  custom  of  the 
agent,  under  an  arrangement  with  the  insured  by  which  the  lat- 
ter's  insurance  should  be  kept  up  to  a  certain  amount  by  renewals 
or  new  policies,  to  charge  the  insured  with  the  premiums  as  poli- 
cies were  issued  or  renewed,  and  have  periodical  settlements  when 
the  premiums  would  be  paid,  a  credit  for  a  premium  so  charged 
to  the  next  period  of  settlement  may  be  fairly  implied.  We  see 
no  reason,  upon  the  facts  of  this  case,  why  the  plaintiff  should  not 
recover,  as  it  did  in  the  Court  of  Conmion  Pleas.  The  judgment 
of  the  Circuit  Court  is,  therefore,  reversed  and  that  of  the  Com- 
mon Pleas  affirmed.* 

FIRE  INSURANCE  —  RECENT  DECISIONS. 

1.  Agents — whether  of  insurer  or  insured. — The  soliciting  agent  of  an 
insurance  company  is  not  made  the  agent  of  the  insured  by  inserting  in  the 
policy  a  stipulation  to  that  effect,  so  as  to  render  the  insured  chargeable  with 
errors  of  such  agent  in  preparing  the  application.  Meyers  v.  Lebanon  Mut. 
Ins.  Co.,  156  Penn.  St.  420;  27  Atl.  Rep.  39. 

2.  Agent  —  effect  of  notice  to  clerk  ol — A  conmiunication  of  facts 
material  to  a  risk,  made  to  a  clerk  sent  by  an  agent  to  solicit  insurance,  is 
notice  to  the  company.  Bergeron  v.  Pamlico  Ins.  &  Banking  Co.,  Ill  N.  C. 
45;  15  S.  E.  Rep.  883. 

8.  Knowledge  of  general  agent  is  knowledge  of  company. — The 
knowledge  of  the  general  agent  of  an  insurance  company,  who  writes  and 
issues  a  policy  of  insurance,  concerning  the  title  of  the  premises  insured,  is 
the  knowledge  of  the  insurance  company.  Capitol  Ins.  Co.  v.  Bank  of 
Pleasanton,  50  Kans.  449;  29  Pac.  Rep.  578;  81  Pac.  Rep.  1069. 

4.  Application — effect  of  misstatements  in  application  filled  out  by 
agent  of  insurer. —  Where  the  agent  of  an  insurance  company,  with  knowl- 
edge as  to  the  amoimt  of  incumbrance,  misstated  such  amount  in  an  applica- 
tion for  insurance  made  out  by  him,  and  which  plaintiff,  without  reading, 
signed,  and  the  agent  assured  plaintiff  that  the  application  was  all  right,  and 
that  she  was  fully  protected,  the  defendant  company  cannot  deny  its  liability, 
under  a  provision  of  the  policy  that  the  application  was  a  warranty  as  to  the 
material  facts,  and  that  a  misstatement  would  void  it,  the  company  being  pre- 
sumed to  have  the  knowledge  of  its  agent.  Beebe  v.  Ohio  Farmers'  Ins.  Co., 
98  Mich.  614;  68  N.  W.  Rep.  818.    To  same  effect :  Steele  v.  German  Ins. 

♦  Reported  in  85  N.  E.  Rep.  1060. 
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Co.,  »8Mich.  81;  53  N.  W.  Rep.  514;  Bowlus  v.  Phoenix  Ins.  Co.,  138  Ind, 
106;  32  N.  E.  Rep.  819. 

5.  Arbitration. —  StipuUUian  too  indefinite  for  enforcement. —  A  stipulation 
for  a  submission  to  arbitration,  which  does  not  provide  for  the  number  of  arbi- 
trators, nor  the  mode  of  their  selection,  is  too  indefinite  to  be  enforced. 
Greiss  v.  State  Invest.  &  Ins.  Co.,  96  Cal.  241;  83  Fac.  Rep.  195. 

Whether  arbitration  a  condition  precedent  to  suit. —  The  insured  is  not  pre- 
cluded from  suing  on  a  policy  by  a  provision  therein  that  the  amount  to  be 
paid,  in  case  of  disagreement,  shall  be  submitted  to  arbitration,  but  not 
expressly  or  by  implication  prohibiting  suit  until  after  such  arbitration. 
Mutual  Fire  Ins.  Co.  v.  Alvord,  (Ct.  of  App.)  61  Fed.  Rep.  752.  Where 
a  stipulation  is  contained  in  an  insurance  policy  that,  "  in  case  differences  shall 
arise  as  to  the  amount  of  any  loss  or  damage,  *  *  *  the  matter  shall,  at  the 
written  request  of  either  party,  be  submitted  to  two  impartial  appraisers," 
and  it  does  not  appear  that  any  differences  of  opinion  ever  arose  with  regard  to 
the  amount  of  the  loss  or  damage,  and  neither  party  ever  presented  to  the 
other  any  request  that  appraisers  or  arbitrators  be  appointed,  it  is  not  neces- 
sary that  there  shall  have  been  any  appraisement  or  arbitration  before  the 
assured  can  sue  for  the  recovery  of  his  loss.  Capital  Ins.  Co.  v.  Wallace,  50 
Eans.  458;  81  Pac.  Rep.  1070.  To  same  effect :  Vangindertaelen  v.  Phoenix 
Ins.  Co.,  82  Wis.  112;  51  N.  W.  Rep.  1122;  Harrison  v.  Hartford  Fire  Ins.  Co., 
59  Fed.  Rep.  732. 

Where  a  policy  provided  that  in  case  of  difference  as  to  the  amount  of  the 
loss,  the  matter  should  be  submitted  to  arbitration,  and  further  that  no  suit 
should  be  sustained  under  the  policy  until  after  full  compliance  by  the  assured 
with  all  the  conditions  of  the  policy,  and  it  appeared  that  a  difference  had 
arisen  as  to  the  amount  of  the  loss,  it  was  held  that  a  compliance  as  to  arbitra- 
tion was  a  condition  precedent  to  a  right  of  action.  Mosness  v.  German- 
American  Ins.  Co.,  50  Minn.  341;  52  N.  W.  Rep.  932.  To  same  effect:  Eahn- 
weiler  v.  Phoenix  Ins.  Co.,  57  Fed.  Rep.  562;  Connecticut  Fire  Ins.  Co.  v. 
Hamilton,  (Ct.  of  App.)  59  Fed.  Rep.  258. 

Arbitration  can  only  be  demanded  in  strict  conformity  to  policy. — The  defend- 
ant has  no  right  to  insist  on  the  execution  of  a  written  agreement  to  arbitrate, 
containing  provisions  not  stated  in  the  policy ;  and  where  it  insists  on  the 
execution  of  such  written  agreement  before  submission  to  the  arbitrators  it 
waives  its  right  to  arbitration  under  the  policy.  Walker  v.  German  Insur- 
ance Co.,  51  Kans.  725 ;  38  Pftc.  Rep.  597. 

Rights  of  mortgagee  when  lose  payable  to  him, —  Where  a  fire  insurance  com- 
pany, by  the  direction  of  the  insured,  indorses  on  his  policy  an  agreement  that 
it  will  pay  the  loss,  if  any,  to  the  mortgagee  of  the  property,  and  the  policy 
provides  that  at  the  request  of  either  party  the  loss  shall  be  fixed  by  arbi- 
trators, and  the  amount  so  fixed  shall  be  binding  on  the  parties,  the  mortgagee 
is  not  bound  by  the  result  of  an  arbitration  entered  into  between  the  insured 
and  the  company.  Bergman  v.  Commercial  Union  Ass.  Co..  92  Ky.  494  ;  18 
8.  W.  Rep.  122.  The  contrary  is  held  in  Chandos  v.  American  Fire  Ins.  Co., 
84  Wis.  184 ;  54  N.  W.  Rep.  390. 

Waiver  of  provision  as  to  arbitration. — A  provision  in  a  policy  of  insurance 
for  arbitration  is  of  no  force  where  the  insurance  company  denies  its  liability 


"Newark  Machine  Co.  t.  Kenton  Ins.  Co.  873 

on  the  policy.  Union  Ins.  Co.  v.  Barwick,  86  Neb.  228  ;  54  N.  W.  Rep.  519. 
To  same  effect :  Savage  y.  Phoenix  Ins.  Co.,  12  Mon.  458 ;  81  P&c.  Rep.  66. 
Contra:  Eahnweiler  v.  Phoenix  Ins.  Co.,  57  Fed.  Rep.  562.  A  failure  to 
request  in  writing  an  arbitration  under  the  policy  was  held  to  amount  to  a 
waiver  in  Walker  v.  German  Ins.  Co.,  51  Eans.  725 ;  38  Pac.  Rep.  597. 

Several  insurance  companies  having  made  a  joint  demand  for  a  joint 
appraisal,  upon  proof  of  loss  by  the  insured,  finally  notified  the  insured  in  a 
joint  letter  tiiat,  if  the  form  of  ''submis.sion  to  appraisers"  which  they  had 
submitted  contained  any  provision  or  condition  limiting  or  defining  the  duties 
of  the  appraiser  not  prescribed  by  the  several  policies,  each  company  would 
submit  its  own  form,  as  they  desired  and  demanded  a  submission  free  from 
any  condition  imposed  by  eitiiier  party.  Held,  in  a  suit  against  one  of  said 
companies,  where  the  policy  stipulated  for  a  separate  appraisal,  that,  under 
the  terms  of  the  joint  letter,  the  company  thereby  waived  the  appraisal,  unless 
it  thereafter  submitted  a  form  of  appraisal  within  a  reasonable  time.  Insur- 
ance Co.  V.  Hamilton,  8  C.  C.  A.  114 ;  59  Fed.  Rep.  258,  approved.  Hamil- 
ton V.  Phoenix  Ins.  Co.,  (Ct.  of  App.)  61  Fed.  Rep.  879. 

In  an  action  on  an  insurance  policy  defendant  set  up  as  a  defense  that  the 

*  question  as  to  the  amount  of  the  loss  had  been,  according  to  the  provisions  of 
the  policy,  submitted  to  arbitration,  and  that  plaintiffs  had  instituted  suit 
before  such  appraisal  was  concluded.  It  appeared  that  defendant's  appraiser 
refused  to  agree  on  an  umpire,  and  nominated  persons  unknown  to  plaintiffs' 
appraiser,  and  living  200  miles  distant  from  the  place  where  the  property  was 
destroyed.  It  further  appeared  that  his  refusal  to  agree  to  persons  nominated 
by  plaintiffs'  appraiser  was  without  excuse,  and  his  conduct  was  virtually  a 
refusal  to  proceed  with  the  appraisal  Held,  that  the  fact  that  the  appraisal 
had  not  been  concluded  was  not  a  defense  to  the  action.  McCulloch  v. 
Phoenix  Ins.  Co.,  118  Mo.  606;  21  S.  W.  Rep.  207. 

Setting  aside  award  because  arbitrator  **  interested"  —  construction  of  words 
*'  disinterested  person."  —  In  an  action  to  set  aside  an  award  of  appraisers,  and 
to  recover  the  amount  of  the  loss,  on  a  fire  insurance  policy  providing  that  in 
case  of  disagreement  the  loss  shall  be  ascertained  by  two  '*  competent  and  dis- 
interested persons  "  to  be  chosen  by  the  parties,  there  was  evidence  that  before 
any  attempt  to  adjust  the  loss  defendant  insisted  on  the  appointment  of  an 
expert  person  brought  by  it  from  a  distant  place,  and  unknown  to  plaintiffs, 
who  had  on  six  or  more  occasions  acted  as  appraiser  for  defendant,  and  as 
many  times  for  other  companies;  that  after  being  appointed  he  regarded  him- 

*  self  as  the  special  representative  of  the  company,  to  protect  its  rights,  and 
said  he  proposed  to  stand  by  whatever  rights  "we"  had;  that  he  took  the 
leading  part  in  the  appraisement,  controlling  the  other  appraiser;  and  that  the 
award  was  $1,760,  when  the  actual  loss  was  $2,750.  Held,  that  a  finding  that 
defendant's  appraiser  was  not  a  "  disinterested  person  "  was  supported  by  the 
evidence,  and  that  the  award  should  be  set  aside  and  the  assured  permitted  to 
recover  the  actual  loss  siistained.  Bradshaw  v.  Agricultural  Ins.  Co.,  187  N. 
Y.  137;  82  N.  E.  Rep.  1055.  In  such  case  the  word  "disinterested"  is  not 
limited  to  a  lack  of  pecuniary  interest,  but  means  that  the  appraiser  must  not 
be  biased  or  prejudiced.    Ibid. 

The  fact  that  one  of  three  referees  appointed,  under  a  provision  in  a  policy 
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of  insurance,  to  fix  the  amount  of  loss,  was  indorser  on  an  unmatured  note 
made  by  the  insured,  and  secured  by  mortgage,  does  not  render  the  reference 
Yoid,  in  the  absence  of  anything  to  show  that  such  referee  was  actually  inter- 
ested in  the  recovery  on  the  policy.  Bullman  v.  North  British,  etc.,  ins.  Co., 
159  Mass.  118;  84  N.  E.  Rep.  169. 

Validity  of  aioard — fraud,  mistake^  etc. — In  an  action  against  an  insurance 
company  it  appeared  that  the  policy  described  the  insured  property  as  a  "  pulp 
mill  and  the  machinery  therein,"  and  provided  for  a  decision  as  to  the  amount 
of  loss  by  appraisers.  A  tramway  was  destroyed,  which  was  not  included  in 
the  award  of  the  appraisers,  or  in  the  schedule  submitted  to  them,  and  their 
attention  was  not  called  to  it.  Held,  that  the  award  was  valid,  since  there 
was  nothing  in  the  description  of  the  property  that  would  suggest  a  tramway, 
and  since  it  was  the  fault  of  the  assured  if  the  tramway  ought  to  have  been 
considered  and  was  not.  Chandos  v.  American  Fire  Ins.  Ck>.,  84  Wis.  184;  54 
N.  W.  Rep.  890.  An  award  made  not  as  the  result  of  the  Judgment  of  the 
arbitrators,  but  on  an  agreement  between  one  party  and  the  arbitrators  author- 
ized by  the  other  party,  is  not  binding  where  the  consent  of  a  party  was 
obtained  by  fraudulent  means,  such  as  the  concealment  of  information  as  to 
the  cost  of  the  property.  Stockton  Combined  Harvester,  etc.,  Works  v.  Qlens 
Falls  Ins.  Co.,  98  Cal.  557;  33  Pac.  Rep.  638. 

The  insured  in  a  policy  against  loss  or  damage  by  fire  is  entitled  to  recover 
for  any  loss  or  damage  proximately  caused  by  a  fire,  and,  in  case  of  a  provision 
in  the  policy  requiring  an  appraisement  of  the  loss,  is  not  concluded  by  an 
award,  which,  through  the  fault  of  the  company's  adjusters,  is  limited  to  dam- 
age to  such  goods  only  as  are  visible  at  the  time  of  the  appraisement.  Hong 
Sling  V.  Scottish  Union  Nat.  Ins.  Co.,  7  Utah.  441;  27  Pac.  Rep.  170. 

6.  AsBigrnment  of  policy. — Where  insured  property  is  transferred  by  a 
woman  to  her  husband,  and  the  policy  is  assigned  to  him  with  the  insurer's 
assent,  he  becomes  the  insured,  and  may  maintain  an  action  on  the  policy  in 
his  own  name.  Bullman  v.  North  British,  etc.,  Ins.  Co..  159  Mass.  118;  34 
N.  E.  Rep.  169.  A  pre-existing  debt  is  a  sufficient  consideration  for  an  assign- 
ment of  insurance  policies  after  loss  of  the  property  insured.  Glover  v.  Lee, 
140  m.  103 ;  29  N.  E.  Rep.  680. 

7.  Cajicellation. — A  local  custom  that  insurance  agents,  after  the  termina- 
tion of  their  agency,  may  cancel  any  of  the  policies  issued  through  them,  is 
unreasonable,  subversive  of  the  principles  upon  which  the  rules  of  law  govern- 
ing the  relation  of  principal  and  agent  are  based,  and  is  void.  Merchants' 
Ins.  Co.  V.  Prince,  50  Minn.  58;  52  N.  W.  Rep.  131. 

A  notice  to  the  holder  of  a  policy,  declaring  the  effect  of  the  holder's  failure 
to  pay  the  premium  agreed,  and  directing  "attention"  merely  to  the  can- 
cellation conditions  of  the  policy,  is  not  such  a  notice  of  cancellation  as  is 
demanded  by  the  policy.  Savage  v.  Phoenix  Ins.  Co.,  12  Mon.  458;  31  Pac. 
Rep.  66. 

8.  The  contract — what  sufficient  to  make  it  complete  and  binding. — 
Plaintiff  applied  to  an  insurance  agent  for  a  specified  amount  of  insurance  on 
certain  property,  and  intended  the  policies  to  be  issued  at  once,  but  the  com- 
panies in  which  they  should  be  issued  were  not  mentioned,  nor  was  the  rate. 
The  agent  said  he  would  issue  them  right  away,  but  they  were  not  delivered 
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for  several  days  thereafter,  during  which  time  the  property  was  destroyed, 
and  they  were  in  the  aggregate  for  a  smaller  amount  than  applied  for.  They 
were  signed  before  the  fire.  Held,  that  though  the  policies  were  not  delivered 
to  or  ratified  by  plaintiff  before  the  loss  occurred,  there  was  a  valid  contract 
existing  at  the  time  with  each  company  in  V7hich  the  agent  issued  a  policy,  aa 
the  agent  acted  for  plaintiff  in  choosing  the  companies  and  distributing  the 
risk.  Giant,  J.,  dissenting.  Michigan  Pipe  Co.  v.  Michigan  Fire  &  M.  Ins. 
Co.,  92  Mich.  482 ;  52  N.  W.  Rep.  1070. 

Plaintiff's  agent,  M.,  on  June  twenty  eighth,  ordered  8.,  an  insurance 
agent,  to  write  up  a  certain  amount  of  insurance  for  plaintiff,  mentioning  no 
companies.  S.  told  M.  that  he  wished  to  place  the  insurance  in  companies 
which  he  (S.)  represented :  that  some  of  his  lines  were  full,  but  that  some 
policies  would  expire  July  first ;  that  he  expected  to  get  the  agency  for  other 
companies,  and  expected  to  place  some  of  the  insurance  in  these  companies ; 
and  that,  as  he  wanted  to  get  the  insurance  into  his  next  month's  report,  he 
would  not  write  up  any  till  the  first  of  the  month.  Held,  that  there  was  evi- 
dence to  support  a  contract  for  insurance  to  begin  as  late  as  July  third,  at 
which  time  S.  distributed  the  insurance,  and  wrote  up  the  policies.  Michigan 
Pipe  Co.  V.  North  British  &  Mercantile  Ins.  Co.,  97  Mich.  493 ;  66  N.  W.  Rep. 
849.  In  order  to  make  a  binding  contract  for  insurance,  it  was  not  necessary 
that  anything  should  have  been  said  about  the  rate  of  insurance,  or  the  time 
the  insurance  was  to  run,  it  appearing  that  the  rate  for  the  class  of  property 
was  a  fixed  rate;  that  the  usual  term  was  a  year;  and  that  M.  had  for  five 
years  dealt  with  S.  for  the  parties  interested  in  plaintiff  company,  and  had 
insured  with  8.  for  them  to  the  extent  of  $50,000  to  |100,000  annually,  and 
knew  the  rate  and  the  usual  term.    Ibid. 

In  an  action  against  an  insurance  company  on  an  alleged  contract  of  insui' 
ance,  it  appeared  that,  when  plaintiff's  policy  with  defendant  was  about  to 
expire,  plaintiff's  manager  directed  its  cashier,  who,  as  such,  was  authorized 
to  pay  premiums  on  insurance,  to  renew  the  policy.  Plaintiff's  cashier  was 
also  defendant's  agent,  with  authority  to  issue  policies,  and  he  promised  to 
renew  the  policy,  but  neglected  to  do  so ;  and  the  property  was  destroyed 
after  the  policy  had  expired.  He  testified  that  he  intended  to  renew  the 
poUcj,  and  thought  that  he  had  renewed  it.  Held,  that  there  was  no  con- 
tract of  insurance.  Idaho  Forwarding  Co.  v.  Fireman's  Fund  Ins.  Co.,  8 
Utah,  41 ;  29  P&c.  Rep.  826. 

In  an  action  on  an  insurance  policy  it  appeared  that  defendant's  agent  wrote 
the  policy,  and  forwarded  it  to  one  8.  for  tender  to  plaintiff,  in  renewal  of  an 
expired  policy.  In  the  meantime  the  property  covered  by  the  policy  had  been 
burned.  The  agent  heard  of  this  on  Sunday,  and  wired  8.  not  to  deliver  the 
policy.  On  the  same  day  8.  told  plaintiff  that  the  policy  had  been  received 
and  had  been  recalled.  On  the  next  day  plaintiff  wired  8.  to  hold  the  policy. 
The  policy  having  been  returned  was  demanded  of  the  agent,  and  was  after- 
wards again  demanded,  when  the  premium  was  tendered  for  the  first  time. 
Held,  that  no  contract  of  insurance  was  made.  New  York  Lumber  &  Wood 
Working  Co.  v.  People's  Fire  Ins.  Co..  96  Mich.  20;  65  N.  W.  Rep.  434. 

9.  Parol  contract — validity. —  A  fire  insurance  company  may  make  a  parol 
contract  of  insurance.    8tickley  v.  Mobile  Ins.  Co.,  37  8.  C.  56;  16  8.  E.  Rep.  280. 
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10.  (instruction  of  contract — divisibility. — Where  an  insurance  policy 
places  specific  amounts  of  insurance  on  separate  kinds  of  property,  and  inserts 
a  prohibition  against  mortgage  as  to  one  kind  alone,  a  violation  of  that  prohi* 
bition  will  not  affect  the  validity  of  the  policy  as  to  the  other  kinds  of  prop- 
erty. Wright  V.  Fire  Ins.  Assn.  of  London,  12  Mon.  471;  31  Pac;  Rep.  87.  To 
same  effect:  Continental  Ins.  Co.  v.  Ward,  50  Eans.  346;  31  Pfcic.  Rep.  1079. 
Contra:  Dohlantry  v.  Blue  Mounds  Fire  &  L.  Ins.  Co.,  83  Wis.  181;  53  N. 
W.  Rep.  443;  Barr  v.  German  Ins.  Co.,  84  Wis.  76;  54  N.  W.  Rep.  32. 

11.  Inconsistency  between  written  and  printed  conditions. —  Where 
there  was  an  inconsistency  or  want  of  harmony  between  the  printed  and 
written  part  of  the  policy,  the  latter  must  control.  Russell  v.  Manufacturers 
<&  Builders'  Fire  Ins.  Co.,  50  Minn.  409;  52  N.  W.  Rep.  906. 

12.  Ck>nditions  of  policy — construction  generally.— Conditions  in  an 
insurance  policy  which  affect  the  contract  and  parties  prior  to  the  loss,  includ- 
ing all  statements  and  representations  preceding  the  contract,  must  receive  a 
fair  construction,  according  to  the  intention  of  the  parties;  but  those  con- 
ditions which  relate  to  matters  after  the  loss,  defining  the  mode  of  adjustment 
and  recovery,  must  receive  a  more  liberal  construction  in  favor  of  the  insured. 
McNally  v.  Phoenix  Ins.  Co.,  137  N.  Y.  389;  33  N.  E.  Rep.  475. 

Courts  will  construe  a  contract  of  insurance  liberally,  so  as  to  give  it  effect, 
rather  than  to  make  it  void.  Conditions  which  create  forfeitures  will  be  con- 
strued most  strongly  against  the  insurer.  Only  a  stem  legal  necessity  will 
induce  such  a  construction  as  will  nullify  a  policy.  McNamara  v.  Dakota 
Fire  &  Marine  Ins.  Co.,  1  S.  D.  342;  47  N.  W.  Rep.  288.  See,  also,  Blinn  v. 
Dresden  Mut.  Fire  Ins.  Co.,  85  Maine,  889;  27  Atl.  Rep.  263. 

A  contract  of  insurance,  where  the  insurer  has  received  and  retains  the  con- 
sideration, is  to  be  sustained  if  possible,  and  should  not  be  defeated  upon  any 
ground  which  does  not  materially  increase  the  risk.  Billings  v.  German  Ins. 
Co.,  34  Neb.  502;  62  N.  W.  Rep.  397. 

13.  Ck>ndition  as  to  occupcuicy. — A  policy  of  insurance  purporting  to  run 
for  one  year  described  the  insured  property  as  a  "two-story  shingle-roof  build- 
ing while  occupied  by  assured  as  a  store  and  dwelling  house,"  and  provided 
that  the  policy  should  be  void  if  the  insured  property  should  become  vacant 
or  unoccupied.  When  the  policy  was  written  the  insured  occupied  the  build- 
ing partly  as  a  store  and  partly  as  a  dwelling.  Before  the  fire  he  ceased  to 
occupy  it  as  a  dwelling  but  continued  to  occupy  it  as  a  store.  Held,  that  the 
policy  was  not  forfeited.  Biu-lington  Ins.  Co.  v.  Brockway,  138  III.  644;  28 
N.  E.  Rep.  799.' 

Where  the  testimony  showed  that  the  agent  had  power  to  and  did  issue  the 
policy;  that  he  filled  out  an  application  for  insurance  upon  a  building  in  pro- 
cess of  construction,  to  be  signed  by  the  owner,  and  stated  in  the  application 
that  the  building  was  being  erected,  although  it  was  intended  for  the  use  of 
tenants,  and  was  stated  in  the  policy  to  be  so  occupied,  held,  that,  construing 
the  several  provisions  of  the  application  together,  it  did  appear  that  the  build- 
ing was  in  course  of  construction,  and  being  burned  before  it  was  completed 
the  fact  that  the  building  was  vacant  was  no  defense.  German  Ins.  Co.  v. 
Penrod,  35  Neb.  273;  53  N.  W.  Rep.  74. 

Under  the  condition  in  a  policy  of  insurance  that  "if  the  above-mentioned 
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premises  shall  be  occupied  or  used  so  as  to  increase  the  risk,  or  become  vacant 
or  unoccupied,  without  notice  to  and  consent  of  this  company,  in  writing,  or 
the  risk  be  increased  by  the  erection  or  occupation  of  neighboring  buildings, 
or  by  any  means  whatever  within  the  control  of  the  assured,  without  the  con- 
sent of  this  company  indorsed  hereon,"  the  policy  shall  be  void,  the  words 
"by  any  means  whatever,"  etc.,  do  not  qualify  the  words  "or  become  vacant 
or  unoccupied,"  and  a  vacancy  occasioned  by  a  tenant  leaving  without  notice, 
though  not  within  the  control  of  assured,  avoids  the  policy.  Moriarity  v. 
Home  Ins.  Co.,  53  Minn.  549;  55  N.  W.  Rep.  740. 

When  an  insured  building  becomes  unoccupied  the  risk  of  its  destruction 
tj  fire  is  presumed  to  be  increased.  This  presumption  alone  is  sufficient  to 
sustain  the  burden  imposed  upon  the  insurers,  unless  it  is  rebutted  by  the 
peculiar  condition,  construction  and  surrounding  circumstances  of  the  build- 
ing.    White  V.  PhoBnix  Ins.  Co.,  85  Maine,  97;  26  Atl.  Rep.  1049. 

14.  Conditiona  as  to  incumbrances. — An  insurance  policy,  conditioned 
to  be  void  if  the  insured  incumbered  the  property  without  the  company's  con- 
sent, is  not  vitiated  by  incmnbrances  made  by  other  persons,  nor  by  those 
made  by  the  assured,  not  exceeding  the  original  incumbrance  when  the  insur- 
ance was  effected.  Weiss  v.  American  Fire  Ins.  Co.,  148  Penn.  St.  849;  23 
AtL  Rep.  991. 

A  warranty  against  future  incumbrances  is  not  broken  where,  upon  the 
death  of  one  to  whom  the  property  is  already  mortgaged,  the  assured  executes 
A  renewal  mortgage  to  the  mortgagee's  daughter,  and  through  mistake  the 
amount  thereof  is  made  too  great.  Bowlus  v.  Phcenix  Ins.  Co.,  133  Ind.  106; 
32  N.  E.  Rep.  319. 

A  mortgage  of  chattels  to  secure  a  contingent  liability  of  the  mortgagee  as 
indorser,  and  under  which  the  mortgagee  does  not  take  possession,  is  not  such 
change  of  title  as  to  avoid  the  policy.  Union  Ins.  Co.  v.  Barwick,  36  Neb. 
223;  54  N.  W.  Rep.  519. 

An  insurance  policy  provided  that  the  policy  should  be  void  if  the  property 
insured  be  or  become  mortgaged  without  the  written  consent  of  the  company 
indorsed  on  the  policy:  but  it  appeared  that  the  company  issued  the  policy  on 
mortgaged  property  without  inquiring  whether  such  property  was  incum- 
bered, which  policy  was  accepted  and  the  premium  thereon  paid,  in  igno- 
rance of  the  provision  making  it  void.  Held,  that  the  company,  by  its  action, 
consented  to  take  the  risk  under  mortgage  as  effectually  as  if  such  consent 
had  been  indorsed  on  the  policy.  Wright  v.  Fire  Ins.  Assn.,  13  Mon.  471;  31 
Pic.  Rep.  87. 

15.  Ckmditions  as  to  insured's  title  or  interest. —  A  condition  in  a  fire 
insurance  policy  that  it  shall  be  void  "if  the  interest  of  the  insured  be  net 
truly  stated  therein,  or  if  the  interest  of  the  insured  be  other  than  the  uncon- 
ditional and  sole  ownership,"  precludes  a  recovery  where  the  title  to  the 
insured  property  is  in  the  insured  and  his  wife  jointly,  in  the  absence  of  any 
proof  of  fraud  or  mistake  as  to  the  insertion  of  the  condition  in  the  policy. 
Schroedel  ▼.  Humboldt  Fire  Ins.  Co..  158  Penn.  St.  459;  27  Atl.  Rep.  1077. 
To  same  effect:  Liberty  Ins.  Co.  v.  Boulden,  96  Ala.  508;  11  South.  Rep.  771. 

Where  a  fire  insurance  policy  provides  that  it  shall  be  void  if  the  interest  of 
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the  insured  in  the  property  "  be  other  ttian  unconditional  and  sole  ownership,** 
the  fact  that  one  of  the  insured  articles  is  held  merely  imder  a  contract  of  sale, 
with  the  title  outstanding  in  the  seller,  invalidates  the  whole  policy.  McWil* 
liams  V.  Cascade  Fire  &  M.  Ins.  Co.,  7  Wash.  48  ;  34  Pac.  Rep.  140. 

Where  one  of  three  partners  insures  the  property  of  the  firm  as  his  own» 
without  representing  the  facts  to  the  company,  it  will  avoid  a  policy  stipulat- 
ing that  "it  shall  be  void  if  other  persons  than  the  insured  have  an  interest 
in  the  property,  unless  it  is  so  represented  to  the  company  and  expressed  in 
the  policy."  McFetridge  v.  Phoenix  Ins.  Co.,  84  Wis.  200;  64  N.  W.  Rep. 
826. 

Where  an  applicant  for  insurance  represented  that  he  owned  the  premises- 
in  fee,  his  recovery  will  not  be  defeated  by  proof  that  he  has  no  written  evi- 
dence of  title,  since  an  equitable  title  is  a  sufficient  stimulus  to  the  preserva- 
tion of  the  property.  Capital  City  Ins.  Co.  v.  Caldwell,  95  Ala.  77;  10  South* 
Rep.  355. 

16.  Conditions  as  to  change  of  title,  interest  or  possession  by  fore- 
closure, legal  process,  etc. —  The  owner  of  mortgaged  property  insured  his- 
equity  of  redemption.  The  policy  provided  that  the  insurance  should  cease 
**  in  case  of  any  sale  or  transfer  or  change  of  title,  *  *  *  or  the  entering 
or  foreclosure  of  a  mortgage."  The  mortgagee  sold  the  land  imder  a  power 
of  sale  in  the  mortgage,  and  bid  it  in  himself.  The  mortgagor  remained  in 
possession,  notified  the  mortgagee  that  he  would  proceed  to  set  aside  the  sale, 
and  afterwards  obtained  a  decree  setting  it  aside.  After  the  giving  of  such, 
notice,  but  before  the  entry  of  the  decree,  the  property  was  burned  up. 
Held,  that  the  sale  being  illegal,  and  made  without  the  mortgagor's  consent*, 
did  not  cause  a  forfeiture  of  the  policy,  the  effect  of  the  decree  being  to 
render  the  sale  void,  at  least  from  the  date  of  the  said  notice.  28  N.  K  Rep. 
919,  afllrmed.  Niagara  Fire  Ins.  Co.  v.  Scammon,  144  III.  490;  28  N  E.  Rep.. 
919 ;  32  N.  E.  Rep.  914. 

A  writ  of  attachment  is  a  ''process,"  within  the  meaning  of  the  condition 
of  a  fire  insurance  policy  providing  that,  if  any  change  takes  place  in  the  title 
or  possession  of  the  property  by  legal  "process,"  then  the  policy  shall  be 
void.  Carey  V.  German- American  Ins.  Co.,  84  Wis.  80;  54  N.  W.  Rep.  18. 
Where  a  fire  insurance  policy  provides  that  "if  any  change  takes  place  fn  the 
title  or  possession  of  the  property,  »  ♦  *  whether  by  sale,  transfer,  con- 
veyance, legal  process  or  judicial  decree,  *  *  *  then  and  in  every  such 
case  this  policy  shall  be  void,"  the  cause  of  forfeiture  is  not  limited  to  some 
act  of  omission  or  commission  of  the  assured,  or  to  a  change  of  possession  by 
a  process  by  his  order  or  under  his  control.  Ibid.  Where  a  fire  insurance 
policy  on  a  quantity  of  cranberries  stored  in  and  against  a  warehouse  provides 
that,  if  any  change  in  possession  of  the  property  takes  place,  the  policy  shall 
be  void,  a  valid  levy  of  a  writ  of  attachment  on  the  greater  part  of  the  cran- 
berries works  a  forfeiture  of  the  policy  as  to  all  the  berries  covered  thereby. 
Burr  V.  Insurance  Co.,  54  N.  W.  Rep.  22,  followed.  Ibid.  To  same  effect  a& 
last  case  and  following  it  is  Burr  v.  German  Ins.  Co.,  84  Wis.  76  ;  54  N.  W. 
Rep.  22. 

The  issuance  of  a  scire  facias  on  the  property  by  the  mortgagee  of  the 
assured  does  not  vitiate  the  policy,  though  conditioned  to  be  void  if  fore- 
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closure  suit  has  been  or  shall  be  hereafter  begun.  Weiss  ▼.  American  Fire 
Ina.  Co.,  148  Penn  St.  849 ;  23  Atl.  Rep.  991. 

17.  Conditions  as  to  change  of  title. —  An  executory  contract  for  the 
sale  of  land,  by  the  terms  of  which  the  title  is  not  to  pass  unless  the  vendee 
pays  the  deferred  payments,  does  not  constitute  a  change  of  title,  within  the 
meaning  of  an  insurance  policy  which  declares  that  a  change  of  title  shall 
avoid  the  policy.    Home  Ins.  Co.  v.  Bethel,  142  111.  587 ;  32  N.  E,  Rep.  510. 

Where  the  title  to  property  insured  by  a  married  woman  is  held  by  her  as 
security  for  a  debt  due  from  her  husband,  a  conveyance  of  the  property  by 
her  to  her  husband's  assignee  in  insolvency  is  a  breach  of  a  condition  in  the 
policy  against  alienation,  even  though  the  wife,  as  creditor  of  her  husband, 
has  an  interest  in  the  property  while  held  by  the  assignee.  Brown  v.  Cotton 
&  Woolen  Manufacturers*  Mut.  Ins.  Co.,  156  Mass.  587;  81  N.  E.  Rep.  691. 
A  voluntary  conveyance  of  insured  property  is  as  much  a  breach  of  a  condi- 
tion against  alienation  as  a  conveyance  for  a  valuable  consideration.    Ibid. 

Where  a  policy  of  insurance  provides  that  the  company  will  make  good  to 
the  assured,  his  executors,  administrators  and  assigns,  all  loss  or  damage  to 
his  dwelling  house,  not  exceeding  the  interest  of  the  assured  in  the  property, 
caused  by  fire  or  lightning  between  certain  dates,  the  company  cannot  avoid 
payment  of  a  loss  under  the  policy  on  the  ground  that  the  assured  died  before 
the  loss  occurred,  in  the  absence  of  a  provision  for  forfeiture  for  such  cause. 
German  Ins.  Co.  v.  Read's  Ex'x,  (Ky.)  13  S.  W.  Rep.  1080  (not  officially 
reported). 

A  change  of  title,  by  which  the  contingent  interest  of  the  insured  to  prop- 
erty becomes  absolute,  will  not  defeat  the  insurance.  Continental  Ins.  Co.  v. 
Ward,  50  Kans.  346 ;  81  P&c.  Rep.  1079. 

*  18.  (Condition  as  to  repairs. —  A  condition  avoiding  the  policy  in  case 
"mechanics  are  employed  in  building,  altering  or  repairing  the  premises," 
without  notice  to  or  permission  of  the  insurer,  is  broken,  and  the  policy 
annulled,  by  the  making  of  extensive  alterations  without  such  notice  or  per- 
mission irrespective  of  whether  the  risk  was  in  fact  increased  during  the  time 
of  the  alterations,  or  whether,  if  increased,  the  increase  continued  at  the  time 
of  the  loss.  Mr.  Justice  Brewer  dissenting.  Imperial  Fire  Ins.  Co.  v.  Coos 
County,  151  U.  S.  452 ;  14  8.  C.  Rep.  879. 

19.  (Condition  as  to  watchman  upon  premises  —  what  amounts  to 
compliance. —  A  warranty  by  assured,  contained  in  a  permit  for  the  insured 
mill  to  remain  idle  and  inoperative,  that  **  a  watchman  shall  be  employed 
about  the  premises  night  and  day,"  may  be  complied  with,  during  the  day, 
by  the  foreman  in  the  lumber  yard  of  assured's  adjoining  mill,  whose  duty  is 
overseeing  the  piling  of  lumber,  keeping  watch,  together  with  those  under 
him,  on  the  insured  mill,  while  performing  their  duties  in  the  lumber  yard, 
such  yard  extending  from  the  adjoining  mill,  450  feet  distant,  to  the  line  of  the 
insured  mill's  yard,  150  feet  distant,  from  the  mill.  Hooker,  Ch.  J.,  and 
Qrant,  J.,  dissenting.  Spies  v.  Greenwich  Ins.  Co.,  97  Mich.  810;  56  N.  W. 
Rep.  560. 

20.  (Conditions  as  to  other  insurance. —  A  policy  of  fire  insurance  issued 
to  a  mortgagor,  which  provides  that  it  shall  be  forfeited  "  if  the  assured,  or 
any  other  person  or  parties  interested,"  shall  take  out  any  additional  insurance. 
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will  not  be  forfeited  by  a  policy  taken  out  by  the  mortgagee  without  the 
mortgagor's  consent,  since  the  mortgagee  is  not  interested  in  the  former 
policy.  Niagara  Fire  Ins.  Co.  v.  Scammon,  144  111.  490 ;  28  N.  E.  Rep.  919 ; 
82  N.  E.  Rep.  914,    . 

A  policy  providing  that  it  should  be  void  if  the  *'  assured  "  should  have  any 
other  insurance  without  the  insurer's  consent,  is  not  avoided  by  the  fact  that 
when  it  was  issued  a  third  person  had  taken  out  a  policy  on  the  property, 
where  it  is  not  shown  that  the  assured  had  any  connection  with  or  interest  in 
the  prior  policy.  Copeland  v.  Phoenix  Ins.  Co.,  96  Ala.  615  ;  11  South.  Rep. 
746.  See,  also,  Haire  v.  Ohio  Farmers'  Ins.  Co.,  98  Mich.  481 ;  58  N.  W.  Rep. 
628. 

It  is  a  defense  to  an  action  on  an  insurance  policy  that  the  assured,  in  viola- 
tion of  its  terms,  obtained  other  insurance  without  defendant's  consent. 
Bowlus  V.  PhoBuix  Ins.  Co.,  138  Ind.  106 ;  32  N.  E.  Rep.  819.  To  same 
effect :  Replogle  v.  American  Ins.  Co.,  132  Ind.  860  ;  81  N.  E.  Rep.  947. 

The  fact  that  the  second  policy  also  contained  a  clause  providing  that  the 
existence  of  other  insurance  should  render  it  void,  and  that  the  insured  failed 
tjp  notify  the  second  insurer  of  the  existence  of  the  first  policy,  will  not  ren- 
der the  first  insurer  liable  on  the  theory  that  the  second  policy  was  wholly 
void,  and  hence  not  a  violation  of  the  condition  in  the  first,  since,  by  obtaining 
a  second  policy  valid  on  its  face,  without  giving  notice  to  the  first  insurer,  the 
insured  has  defeated  the  purpose  of  the  condition.  Replogle  v.  American  Ins. 
Co.,  132  Ind.  860 ;  31  N.  E.  Rep.  947. 

Under  a  policy  providing  against  other  insurance  except  to  a  certain  amount 
permitted,  with  a  mortgagee  clause  making  any  loss  payable  to  the  mort- 
gagee, and  providing  that  he  should  not  suffer  for  any  act  or  neglect  of  the 
mortgagor,  his  rights  are  not  affected  by  the  mortgagor  obtaining  more  insur- 
ance than  the  amount  permitted,  even  though  the  policies  are  in  his  possession, 
or  though  the  insurance  is  taken  out  by  him  at  the  mortgagor's  request ;  and 
a  policy  taken  out  by  him,  which,  with  the  insurance  then  existing,  does  not 
exceed  the  amount  permitted,  is  not  invalidated  by  subsequent  insurance  by 
the  mortgagor  in  excess  of  that  amount.  Mutual  Fire  Ins.  Co.  v.  Alvord,  (Ct. 
of  App.)  61  Fed.  Rep  752. 

Where  there  was  additional  insurance  at  the  time  a  policy  was  issued,  in 
violation  of  a  condition  of  the  policy  that  it  should  be  void  in  case  the  insured 
had  other  insurance  without  the  company's  assent,  the  policy  is  not  made 
binding  on  the  company  by  the  fact  that  there  is  no  additional  insurance  at 
the  time  the  property  is  burned.  Reed  v.  Equitable  Fire  &  Marine  Ins.  Co., 
17  R.  I.  785 ;  24  Atl.  Rep.  833.  In  an  action  on  an  insurance  policy,  which 
provided  that  it  should  be  void  if  the  insured  had  additional  insurance  without 
the  company's  assent,  plaintiff  cannot,  in  reply  to  a  plea  of  defendant  that 
there  was  such  additional  insurance,  set  up  that  the  prior  policy  contained  a 
like  condition,  rendering  it  void  at  the  time  defendant's  policy  was  issued, 
since  either  both  policies  are  void,  or  the  second  policy  is  void,  and  the  first 
still  valid  because  of  the  invalidity  of  the  second.     Ibid. 

21.  Notice  of  other  insurance — what  sufficient. —  The  condition  of  an 
insurance  policy  that  it  shall  be  void  if  additional  insurance  is  placed  on  the 
property,  "  unless  written  notice  thereof  be  furnished  to  the  secretary,"  is  not 


Newabk  Machine  Co.  v.  Kenton  Ins.  Co.  881 

complied  with  by  actual  notice  of  such  additional  insurance  by  a  director  of 
the  company.  Bard  ▼.  Penn  Mut.  Fire  Ins.  Co.,  153  Penn.  St.  257  ;  25  Atl. 
Bep.  1124. 

22.  Ocmdition  as  to  iiae  of  naphtha  on  premiseB — burning  off  paint 
"With  naphtha  torch. — Where  a  policy  provides  that  if  naphtha  be  kept  or 
used  "  on  the  premises"  it  shall  be  void,  the  use  of  a  naphtha  torch  to  bum  off 
the  paint  on  the  outside  of  the  building  violates  the  provision,  though  no 
naphtha  was  at  any  time  inside  the  building.  First  Congregational  Church  v. 
Holyoke  Mut.  Fire  Ins.  Co.,  158  Mass.  475  ;  33  N.  E.  Rep.  572. 

23.  (Condition  as  to  night  work  and  keeping  fire-extinguishing 
appliances. — A  warranty  in  a  fire  insurance  policy  that  the  insured  is  not  to 
work  at  night  or  by  artificial  light,  is  not  broken  by  the  use  of  artificial  light, 
in  the  night-time,  for  a  purpose  other  than  performing  work.  Mechanics  & 
Traders'  Ins.  Co.  v.  Thomas,  57  Ark.  279;  21 8.  W.  Rep.  468.  In  a  fire  policy 
insuring  a  gin  house,  a  warranty  that  the  insured  will  keep  a  barrel  full  of 
water  and  two  buckets  in  the  same  room  as,  and  within  ten  feet  of,  the  gin 
stand,  obligates  him  to  keep  the  barrel  and  buckets  where  they  will  be  readily 
accessible  in  case  of  fire,  and  is  broken  by  keeping  the  barrel  in  an  adjoining 
room,  which  is  inaccessible  at  the  time  of  the  fire  on  account  of  cotton  piled 
around  the  door,  though  such  barrel  is  within  seven  feet  of  the  gin  stand.    Ibid. 

24.  Increase  of  risk. —  Whenever  there  has  been  a  change  of  occupancy 
or  of  business,  or  the  erection  of  an  additional  building  adjoining  or  near  by  the 
insured  property,  the  question  whether  there  has  been  a  material  increase  in 
the  risk  or  not  is  a  question  of  fact,  to  be  determined  by  the  jury ;  but  whether 
an  increase  of  risk  avoids  the  liability  of  the  insurer  is  a  question  of  law  for 
the  court.    Feet  v.  Dakota  Fire  &  M.  Ins.  Co.,  1  8.  D.  462 ;  47  N.  W.  Rep.  582. 

Insurance  of  machinery  under  a  policy  conditioned  to  be  void  only  in  case 
the  hazard  is  increased,  or  any  of  the  products  of  petroleum  of  greater  inflam- 
mability than  kerosene  are  used  or  kept  about  the  premises,  effected  at  a  time 
when  coal  is  being  used  as  fuel,  is  not  affected  by  the  substitution  therefor  of 
"  reduced  oil,"  shown  to  be  of  less  inflammability  than  kerosene ;  but  the  only 
question  is  as  to  the  method  of  using  the  oil,  and  whether  the  hazard  is  thereby 
increased.  Grand  Rapids  Hydraulic  Co.  v.  American  Fire  Ins.  Co.,  93  Mich. 
896;  58  N.  W.  Rep.  538. 

In  actions  on  fire  insurance  policies  issued  to  an  incorporated  religious 
society  on  its  church,  it  appeared  that  plaintiff  procured  a  painter  to  remove 
the  old  paint  from  and  repaint  the  building,  which  was  of  wood  ;  that  to 
remove  the  old  paint  the  painter  burned  it  off  by  a  naphtha  torch ;  and  that 
the  painter  had  been  engaged  in  the  work  for  nearly  a  month  when  the  build- 
ing caught  fire  on  a  board  where  the  torch  had  recently  been  applied.  Held, 
that  there  was  an  alteration  of  "  the  situation  or  circumstances  affecting  the 
risk,"  within  the  meaning  of  a  condition  in  the  policies  providing  that,  in  case 
of  such  alteration  without  the  consent  of  the  companies,  the  policies  shall  be 
void.  First  Congregational  Church  v.  Holyoke  Mut.  Fire  Ins.  Co.,  158  Mass. 
475;  88  N.  E.  Rep.  572. 

25.  Fraud  and  fSalse  swearing — provisions  of  policy  against  —  con- 
struction and  effect. —  A  x>olicy  provided  that  false  swearing  in  the  proofs 
of  a  loss  would  avoid  the  same;  and  the  insurance  company,  with  notice  that 
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the  assured  had  parted  with  his  interest  in  the  property  insured » insisted  that 
he  should  make  the  proofs  of  loss.  In  the  sworn  proofs  the  assured  was 
stated  to  be  the  owner  of  the  property,  and  the  loss  was  thereupon  adjusted, 
and  the  agent  of  the  company  authorized  to  make  a  draft  for  the  amount  of 
the  loss  to  the  order  of  the  person  to  whom,  by  the  terms  of  the  policy,  the 
loss  was  payable.  Held,  that  the  company  could  not  afterwards  avoid  liability 
by  cliiiming  that  the  assured  swore  falsely  as  to  the  ownership  of  the  property. 
West  Coast  Lumber  Co.  v.  State  Investment  &  Ins.  Co.,  98  Cal.  502;  33  Pac. 
Rep.  258. 

The  claim  for  what  is  justly  due  under  a  policy  cannot  be  defeated  on  the 
ground  of  fraud  because  the  insured  honestly,  and  by  advice  of  counsel, 
included  in  their  claim  of  loss  a  quantity  of  tobacco  not  belonging  to  them. 
Boyd  V.  Royal  Ins.  Co.,  Ill  N.  C.  872;  16  S.  E.  Rep.  889. 

Plaintiff  held  a  policy  of  insurance  on  certain  property,  which  was  destroyed 
by  fire.  The  policy  provided  that  it  should  be  void  *'  in  case  of  any  fraud  or 
false  swearing  by  the  insured  touching  any  matter  relating  to  the  insurance 
or  the  subject  thereof,  whether  before  or  after  the  loss."  After  the  fire,  and 
prior  to  an  action  on  the  policy,  plaintiff  presented  a  proof  of  loss,  subscribed 
and  sworn  to,  claiming  a  loss  of  $1,845.75;  and  at  the  trial  he  testified  that 
the  value  of  the  property  lost  was  $2,000.  Held,  that  the  fact  that  the  jury 
found  a  verdict  in  favor  of  plaintiff  for  only  $500  is  not  conclusively  a  finding 
of  fraud  on  his  part,  and  does  not  authorize  a  judgment  for  defendant  on  the 
verdict.  Obersteller  v.  Commercial  Ass.  Co.,  96  Cal.  645;  81  Pac.  Rep.  587. 
In  an  action  on  a  similar  policy  to  the  last  the  evidence  showed  that,  though 
plaintiff  swore  falsely  as  to  the  quantity  and  value  of  the  goods  in  making 
out  his  proofs  of  loss,  they  exceeded  in  value  the  amount  of  the  insurance. 
Held,  that  error  could  not  be  predicated  on  an  instruction  that  "no  false 
swearing  in  making  proof  of  loss  will  avoid  the  policy,  unless  the  evidence 
s>itisfles  the  jury  that  the  plaintiff  knowingly  and  willfully  swore  falsel)'  as 
to  some  material  fact,  and  that  the  burden  of  proof  is  on  the  defendant  to 
show  the  willful  intent."  Phoenix  Ins.  Co.  v.  Summerfield,  70  Miss.  827;  13 
South.  Rep.  253. 

26.  Fozfeiture  for  non-payment  of  premium  or  aasessments. —  Where 
a  policy  of  insurance  provides  that  failure  to  pay  the  premium  note  at  maturity 
shall  make  the  policy  void  while  the  note  remains  unpaid,  but  subject  to  be 
revived  by  subsequent  payment,  a  partial  payment  of  the  note  after  maturity 
does  not  revive  the  policy  while  a  balance  still  remains  due  on  the  note.  Car- 
lock  V.  Phoenix  Ins.  Co.,  138  111.  210;  28  N.  E.  Rep.  53. 

Where  the  charter  of  a  mutual  fire  insurance  company  provided  tliat  a  policy- 
holder's failure  to  pay  an  assessment  within  thirty  days  after  notice  thereof 
should  suspend  the  liability  on  the  policy,  and  a  copy  of  this  provision  was 
sent  to  a  policyholder  with  a  notice  of  an  assessment  without  any  explana- 
tion, such  action  was,  as  to  that  assessment,  a  waiver  of  a  provision  of  the 
policy  by  which  it  was  to  be  suspended  for  failure  to  pay  an  assessment 
within  a  shorter  time.  >IacKinnon  v.  Mutual  Fire  Ins.  Co.,  88  Wis.  12;  53  N. 
W.  Rep.  19. 

Where  there  is  a  default  in  paying  assessments,  and  the  company  does  not 
declare  the  policy  forfeited,  but  continues  to  make  further  assessments  as 
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losses  occur,  it  will  be  a  waiver  of  the  cause  of  forfeiture.    Fanners'  Union 
Ins.  Co.  V.  Wilder,  35  Neb.  572;  58  N.  W.  Rep.  587. 

27.  Forfeiture  —  declaration  of  forfeitiire  unnecessary. —  Where  a  fire 
insurance  policy  provides  that,  if  any  change  takes  place  in  the  possession  of 
the  property  insured,  "then  the  policy  shall  be  void,"  it  is  not  necessary  for 
the  company  to  declare  it  void  on  notice  to  it  of  a  breach  of  the  condition,  to 
entitle  it  to  take  advantage  thereof.  Carey  v.  German- American  Ins.  Co.,  84 
Wis.  80;  54  N.  W.  Rep.  18.  To  same  effect:  Manufacturers  &  Merchants' 
Ins.  Co.  V.  Armstrong,  145  111.  469;  84  N.  E.  Rep.  558. 

28.  Gamishment  in  another  state  —  effect. — Where,  before  suit  brought 
in  North  Carolina,  the  insured,  a  firm,  was  sued  in  Virginia,  and  the  insurance 
company  garnished  therein,  and  the  summons  therein  was  served  personally 
on  the  insurance  company,  and  by  publication  on  the  firm,  and  the  suit  and 
service  were  in  accordance  with  the  laws  of  Virginia,  the  lien  of  the  Virginia 
creditors  will  be  binding  on  the  firm  and  other  creditors  of  the  firm,  who  have 
subsequently  endeavored  to  subject  this  debt  to  the  payment  of  their  claims 
m  courts  of  North  Carolina.  Boyd  v.  Royal  Ins.  Co.,  Ill  N.  C.  872;  16  8.  E. 
Rep.  889. 

29.  Gamishment — right  of^  when  company  elects  to  rebuild. —  An 
insurer  who  has  elected,  under  the  terms  of  a  policy,  to  rebuild  a  building 
destroyed  by  fire,  instead  of  paying  the  loss,  and  who  has  contracted  for  its 
erection,  cannot  be  garnished  by  a  creditor  of  the  insured  who  has  recovered 
a  judgment  on  a  mortgage  on  the  premises  executed  after  they  had  been 
insured;  and  that,  although  the  premises  are  advertised  for  sale  under  the 
mortgage.  Anderson  v.  Assurance  Co.,  55  L.  J.  Q.  B.  146,  distinguished. 
Stone  V.  Mutual  Fire  Ins.  Co.,  74  Md.  579;  22  Atl.  Rep.  1051. 

80.  Insurable  interest. —  One  who  is  in  possession  of  property  under  con- 
tract of  purchase  from  the  equitable  owner  thereof,  has  an  insurable  interest 
therein.  Carpenter  v.  German- American  Ins.  Co.,  135  N.  Y.  298;  31  N.  E. 
Rep.  1015.  Warehousemen  have  an  insurable  interest  in  cotton  stored  with 
them,  they  having  contracted  to  indemnify  the  owners  thereof  for  the  loss. 
Pelzer  Mfg.  Co.  v.  Sun  Fire  Office,  86  S.  C.  218;  15  S.  E.  Rep.  562. 

81.  Limitations — construction  of  provisions  limiting'  time  for  brin^ 
ing  suit. —  Where  a  fire  insurance  policy  provides  that  no  action  shall  be  main- 
tained thereon  until  after  an  arbitration  has  been  had  and  an  award  made,  nor 
unless  the  action  shall  be  commenced  within  twelve  months  from  the  date  of 
the  fire,  but  does  not  limit  the  time  within  which  the  arbitration  must  be  had, 
the  twelve  months'  limitation  does  not  begin  to  run  until  an  award  has  been 
made.    Hong  Sling  v.  Royal  Ins.  Co.,  8  Utah,  135;  30  Pac.  Rep.  307. 

82.  Measure  of  damages  —  rules  for  estimating-  loss. —  A  fire  insurance 
policy,  known  as  "Michigan  Standard,"  Issued  to  plaintiffs  on  a  quantity  of 
lumber,  provided  that  the  loss  should  be  ascertained  according  to  the  actual 
cash  value  of  the  property  at  the  time  any  loss  occurred,  and  "in  no  event 
exceed  what  it  would  then  cost  the  insured  to  repair  or  replace  the  same  with 
material  of  like  kind  and  quality."  It  appeared  that  plaintiffs  manufactured 
the  lumber  covered  by  the  policy,  and  it  was  destroyed  by  fire ;  that  they 
owned  a  large  quantity  of  standing  pine  timber  from  which  sufficient  lumber 
could  be  manufactured  to  replace  that  destroyed;  that  they  continued  to 
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operate  their  mill  after  the  loss  occurred  ;  that  the  actual  cost  to  them  to 
reproduce  and  replace  the  lumber  would  be  three  dollars  and  sixty -five  centa 
per  one  thousand  feet  less  than  the  actual  cash  value  upon  the  yards.  Held, 
that  the  proper  measure  of  damages  was  the  actual  cash  value  at  the  time  of 
loss,  and  not  the  cost  of  manufacturing,  at  their  own  mill,  a  like  quantity  of 
lumber  from  their  own  timber.  Chippewa  Lumber  Co.  v.  Pheniz  Ins.  Co.,  80 
Mich.  117 ;  44  N.  W.  Rep.  1055,  distinguished.  Mitchell  v.  St.  Paul  German 
Fire  Ins.  Co.,  92  Mich.  594;  52  N.  W.  Rep.  1017. 

The  face  of  a  policy,  while  insuring  the  property  destroyed  to  the  amount 
of  $700  against  loss  or  damage  by  fire,  expressly  limited  such  insurance  to  an 
amount  "  not  exceeding  in  any  case  or  under  any  circumstances  the  sum  afore- 
said, nor  more  than  two-thirds  of  the  actual  destructible  value  of  the  build- 
ings at  the  time  the  loss  may  happen."  Held,  that  the  plaintiff  was  not 
entitled  to  recover  more  than  two-thirds  of  the  actual  value  of  the  building 
destroyed,  notwithstanding  another  condition  annexed  to  the  policy  provided 
that  "  in  settling  a  loss,  the  damage  is  to  be  paid  in  full,  not  exceeding  (Jin  any 
case  or  under  any  circumstances)  the  whole  amount  insured,  and  is  to  be  esti- 
mated according  to  the  fair  value  of  the  property  at  the  time  of  the  fire."  The 
term  "  damage,"  as  therein  used,  may,  when  considered  in  connection  with  the 
whole  contract,  properly  be  construed  as  referring,  not  to  the  amount  of  loss 
which  the  plaintiff  has  sustained,  but  rather  to  the  recompense  or  compensa- 
tion to  which  the  plaintiff  is  entitled  from  the  company.  Blinn  v.  Dresden 
Mut.  Fire  Ins.  Co.,  85  Maine,  889  ;  27  Atl.  Rep.  263. 

In  an  action  upon  an  insurance  policy  to  recover  damages  caused  by  fire  to 
insured  household  furniture  and  wearing  apparel  in  actual  use,  it  was  not 
error  to  instruct  the  jury  that  of  the  property  destroyed  they  should,  if  pos- 
sible, find  the  fair  market  value ;  otherwise,  that  they  should  find  the  fair 
value  from  the  evidence,  and  that  such  value  was  not  what  a  junk  shop  or 
second-hand  dealer  would  give  for  them,  or  what  they  would  bring  under 
extraordinary  circumstances,  or  at  a  forced  sale.  Sun  Fire  Office  v.  Ayerst. 
87  Neb.  184 ;  55  N.  W.  Rep.  685. 

Where  the  property  destroyed  was  tobacco  it  was  held  that  the  measure  of 
damages  is  the  cash  value  thereof  at  the  place  of  its  destruction.  Boyd  v. 
Royal  Ins.  Co.,  Ill  N.  C.  872 ;  16  S.  E.  Rep.  889. 

88.  Mistake  in  policy — reformatiozL — M  and  W.  applied  to  an  insur- 
ance agent  to  issue  a  policy  to  insure  the  mortgage  interest  upon  the  building, 
upon  which  the  owner  had  executed  a  mortgage  to  W.,  and  they  informed  the 
agent  that  W.  had  assigned  the  mortgage  to  M.  for  convenience  of  foreclosure 
only,  and  that  W.  was  the  sole  owner  of  the  mortgage  and  the  indebtedness 
secured  thereby,  and  the  agent  thereupon  issued  the  policy,  the  loss,  if  any, 
payable  to  W.,  as  mortgagee,  as  his  interest  might  appear.  Held,  that  it  was 
the  duty  of  the  agent  to  assume  their  rights  in  the  mortgage  to  be  just  as  they 
stated  them,  and  draw  the  policy  accordingly;  and  that  M.  cannot  have  the 
policy  reformed  by  having  her  name  inserted  in  the  place  of  W.'s,  on  the 
theory  that  she  was  in  fact  the  owner  of  the  mortgage.  Moeller  v.  American 
Fire  Ins.  Co.,  52  Minn.  886;  54  N.  W.  Rep.  189. 

Property  of  both  father  and  son  was  insured  as  that  of  the  son  alone,  on 
their  representations  to  the  company's  agent  that  the  property  of  the  father 
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to  go  to  the  son  in  the  event  of  the  father's  death,  the  agent  understand- 
ing from  such  representations  that  the  entire  property  was  then  vested  in  the 
son.  Held,  in  an  action  to  reform  the  policy  after  a  loss  and  the  refusal  of 
the  company  to  pay  for  the  father's  share,  that  such  relief  could  not  be  granted, 
as  the  agent  was  misled  by  the  representations,  though  they  were  made  in 
good  faith.  Cushman  v.  New  England  Fire  Ins.  Co.,  65. Vt.  569;  27  Atl. 
Rep.  426. 

Where,  in  an  action  on  an  insurance  policy,  defendant  denies  that  any  prop- 
erty was  destroyed  on  the  premises  insured,  and  plaintiff  alleges  no  other 
facts  bearing  on  this  issue,  evidence  is  inadmissible  on  behalf  of  plaintiff  to 
show  that  the  policy  was  intended  to  cover  the  property  destroyed,  and  through 
mistake  described  other  premises.  Martin  v.  Farmers'  Ins.  Co.,  84  Iowa,  516; 
61  N.  W.  Rep.  29. 

84.  Notice  and  proofs  of  loss  —  time,  sufGLciency,  waiver,  etc. — WhetJier 
failure  to  furnish  within  tJie  time  specified  forfeits  tJie  policy. — Under  the  pro- 
visions of  a  fire  policy  that  assured  should  within  six  days  give  notice  of  loss, 
and  within  thirty  days  thereafter  render  proofs  of  loss,  loss  to  be  payable 
sixty  days  after  receipt  of  proof  of  loss  at  the  company's  office,  but  which 
does  not  provide  that  failure  to  render  such  proofs  within  the  time  named  shall 
operate  as  a  forfeiture,  failure  to  furnish  proofs  within  thirty  days  will  not 
operate  as  a  forfeiture  of  the  policy,  but  will  merely  postpone  the  maturity  of 
the  claim.  Vangindertaelen  v.  Phoenix  Ins.  Co.,  82  Wis.  112;  51  N.  W.  Rep. 
1122.  To  same  effect:  Kahnweiler  v.  Phoenix  Ins.  Co..  57  Fed.  Rep.  562;  Car- 
penter V.  German-American  Ins.  Co.,  135  N.  Y.  298;  81  N.  E.  Rep.  1015. 

Failure  to  furnish  proofs  of  loss  within  sixty  days  after  a  fire,  as  required 
by  a  policy  of  insurance,  will  not  forfeit  the  right  of  an  assured  to  recover  on 
the  policy  in  the  absence  of  a  provision  making  such  failure  a  cause  of  for- 
feiture, even  though  the  policy  contained  a  stipulation  that  no  action  could  be 
maintained  on  it  until  after  full  compliance  with  all  its  requirements.  Rynal- 
ski  V.  Insurance  Co.,  96  Mich.  395;  55  N.  W.  Rep.  981;  Steele  v.  German  Ins. 
Co.,  93  Mich.  81;  53  N.  W.  Rep.  514. 

In  case  of  total  loss  of  buildings  formal  proofs  of  loss  are  held  to  be  unnec- 
essary in  Pennsylvania.  Weiss  v.  American  Fire  Ins.  Co.,  148  Penn.  St.  349; 
23  Atl.  Rep.  991;  Insurance  Co.  v.  Moyer,  97  Penn.  St.  441;  Insurance  Co.  v. 
Dougherty,  102  Penn.  St.  568;  Insurance  Co.  v.  Cusick,  109  Penn.  St.  157; 
Insurance  Co.  v.  Hocking.  115  Penn.  St.  406. 

Where  an  insurance  policy  contains  a  stipulation  that  persons  sustaining 
loss  shall  "  forthwith  "  give  notice  in  writing  of  said  loss  to  the  company,  the 
fact  that  the  formal  notice  is  not  given  until  twelve  days  after  the  fire  will  not 
work  a  forfeiture  of  the  rights  of  the  assured,  if  it  appears  that  no  harm  was 
caused  by  the  delay,  and  that  the  company  did  not  at  any  time  intend  to  pay 
the  loss.  29  Pac.  Rep.  755,  affirmed.  Capitol  Ins.  Co.  v.  Wallace,  50  Eans. 
453;  31  Pac.  Rep.  1070. 

A  stipulation  in  a  policy  of  fire  insurance  that  *'  in  case  of  loss  or  damage 
by  fire  the  assured  shall.  «  *  *  within  sixty  days,  render  an  account  of 
the  loss  or  damage  signed  and  sworn  to,  stating,"  etc.,  held,  a  condition  prece- 
dent to  the  right  of  recovery,  as  well  in  respect  to  time  as  in  other  respects. 
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Bowlin  V.  Insurance  Co.,  86  Minn.  483;  81  N.  W.  Rep.  859,  followed.  Shapiro 
V.  Western  Home  Ins.  Co.,  51  Minn.  289;  58  N.  W.  Rep.  463.  The  policy  in 
this  case  contained  a  provision  that  no  action  could  be  maintained  upon  it  until 
after  full  compliance  with  all  its  conditions  and  requirements.  The  question 
presented  was,  therefore,  the  same  as  that  decided  in  the  Michigan  cases,  above 
cited.  In  the  Minnesota  case  the  following  authorities  are  relied  upon :  Smith 
V.  Insurance  Co.,  1  Allen,  297;  Insurance  Co.  v.  Lindsey,  26  Ohio  St.  848; 
Underwood  v.  Insurance  Co.,  67  N.  Y.  500;  Blossom  v.  Insurance  Co.,  64  N. 
Y.  162;  Scammon  v.  Insurance  Co.,  101  III.  621;  Hanna  v.  Insurance  Co.,  86 
Mo.  App.  542;  Gale  v.  Insurance  Co.,  38  Mo.  App.  664;  Grould  v.  Insurance 
Co.,  51 N.  W.  Rep.  455. 

Sufficiency  of  proofB  ornotice. —  Where  a  policy  of  fire  insurance  provided 
that  the  assured  should  give  written  notice  of  loss,  and  that  payment  would 
be  made  on  receipt  of  proof  of  loss,  but  did  not  state  in  what  manner  the 
proofs  should  be  made,  nor  by  or  to  whom  the  notice  should  be  given,  it  was 
sufficient  that  the  company's  local  agent  immediately  notified  it  of  the  loss, 
and  that  it  thereupon  sent  an  adjuster,  who  investigated  the  loss,  and  made  an 
estimate  of  the  same.  Phoenix  Ins.  Co.  v.  Perry,  181  Ind.  572;  30  N.  E.  Rep. 
637, 

Under  Laws  of  Iowa,  1880,  chapter  211,  section  3,  requiring  the  holder  of  a 
policy  of  fire  insurance  to  give  notice  of  loss,  "accompanied  by  an  affidavit 
stating  how  the  loss  occurred,"  the  notice  and  affidavit  need  not  be  attached 
together,  or  delivered  at  the  same  instant.  Russell  v.  Fidelity  Ins.  Co.,  84 
Iowa.  93;  50  N.  W.  Rep.  546. 

Where  proofs  of  loss  are  required  to  be  rendered  to  the  company  **as  soon 
after  the  fire  as  possible,"  proofs  served  ten  days  after  the  fire  are  not  too  late. 
McNally  v.  Phoenix  Ins.  Co.,  137  N.  Y.  389;  33  N.  E.  Rep.  475. 

Waiver  of  proofs. —  A  denial  of  all  liability  by  the  insurer,  before  the  time 
to  make  proofs  of  loss  has  expired,  waives  the  requirements  of  the  policy  as  to 
furnishing  such  proofs.  Weiss  v.  American  Fire  Ins.  Co.,  148  Penn.  St.  349; 
23  Atl.  Rep.  991 ;  Savage  v.  Phoenix  Ins.  Co.,  12  Mon.  458 ;  31  Pac.  Rep.  66 ; 
Young  V.  Ohio  Farmers*  Ins.  Co.,  92  Mich.  68 ;  52  N.  W.  Rep.  454  ;  Stickley 
V.  Mobile  Ins.  Co.,  37  S.  C.  56 ;  16  S.  E.  Rep.  280.  Where  the  adjuster  of  an 
insurance  company  calls  upon  the  insured  shortly  after  the  fire,  makes  out 
proofs  of  loss  complete  except  the  signature,  and  leaves  same  with  the  com- 
pany's local  agent,  basing  his  refusal  to  pay  the  policy  on  the  ground  that 
there  has  been  a  change  of  title,  such  action  tends  to  show  a  waiver  by  the 
company  of  the  requirement  as  to  furnishing  proofs  of  loss.  Home  Ins.  Co. 
V.  Bethel,  142  El.  537;  32  N.  E.  Rep.  510. 

Provisions  of  an  insurance  policy  covering  a  stock  of  goods  for  notice  of 
loss  within  a  specified  time,  and  in  a  particular  manner,  will  be  held  to  have 
been  waived  by  the  insurer,  where,  with  knowledge  of  the  loss  of  part  of  said 
stock  by  fire,  it  by  its  adjusting  agent  demands  and  obtains  possession  of  the 
remainder  of  the  goods  and  books  of  the  insured,  and  is  engaged  for  several 
days,  with  the  help  of  the  latter,  in  ascertaining  the  amount  of  the  loss. 
St.  Paul  Fire  &  Marine  Ins.  Co.  v.  Gotthelf,  35  Neb.  351 ;  53  N.  W.  Rep.  187. 

Though  an  insurance  policy  denies  the  power  of  any  representative  of  the 
company  to  waive  any  condition  except  as  therein  allowed,  the  company's 
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adjuster,  sent  to  investigate  a  loss,  has  power  to  receive  or  refuse  proofs  of 
loss,  and  his  statement,  when  offered  informal  proofs  of  loss  by  the  assured, 
that  they  were  not  required,  amounts  to  a  waiver  of  them.  Young  v.  Ohio 
Farmers'  Ins.  Co.,  92  Mich.  68  ;  62  N.  W.  Rep.  454. 

An  agent  of  an  insurance  company,  who  is  given  full  power  to  receive  pro- 
posals of  insurance  against  loss  and  damage  by  fire  within  a  given  territory  in 
this  state,  and  is  authorized  to  fix  rates  of  premium,  to  receive  moneys,  and  to 
countersign,  issue  and  renew  policies  of  insurance,  is  a  general  agent  of  such 
company,  and  may,  after  loss,  bind  the  company  by  a  parol  waiver  of  the 
condition  as  to  furnishing  complete  proofs  of  loss  within  thirty  days  after 
such  loss  shall  have  occurred,  with  builder's  estimate  of  the  value  of  the 
building,  notwithstanding  the  policy  provides  that  a  waiver  shall  be  void 
unless  it  is  in  writing  signed  by  the  agent  and  indorsed  thereon.  Phceniz  Ins. 
Co.  V.  Hunger,  49  Kans.  178  ;  80  Pac.  Rep.  120. 

Where  a  policy  provides  *'that  in  case  differences  shall  arise  touching  any 
loss  or  damage,  after  proof  thereof  has  been  received  in  due  form,  the  matter 
shall,  at  the  written  request  of  either  party,  be  submitted  to  impartial  arbi- 
trators," and  differences  as  to  the  amount  of  loss  arise  and  the  company 
demands  arbitration,  proofs  of  loss  are  waived.  Walker  v.  Qerman  Ins.  Co., 
51  Kans.  725  ;  83  Pac.  Rep.  597. 

Where  a  local  recording  agent,  with  authority  to  issue  policies  of  insurance 
and  deliver  them,  and  to  collect  premiums,  and  whose  business  it  was  to 
notify  his  company  of  any  fire  which  might  occur  within  his  tenitory, 
advised  his  company  that  such  a  fire  had  occurred,  and  the  company  advised 
such  agent  that  an  adjuster  would  give  the  matter  attention  as  soon  as  he 
could  do  so  consistently  with  other  duties,  and  the  local  agent  so  notified  the 
assured,  and  within  a  few  days  thereafter  stated  to  the  assured  that  an  adjuster 
would  be  there  on  a  day  named,  and  for  the  assured  to  get  his  appraiser  ready, 
held,  that  such  agent  had  no  authority  to  waive  proofs  of  loss,  and,  further, 
that  the  above  facts  did  not  constitute  a  waiver  of  proofs.  Harrison  v.  Hart- 
ford Fire  Ins.  Co.,  59  Fed.  Rep.  732. 

Waiver  of  defects  or  delay  in  proofs  of  loss  submitted. —  Where  there  are 
defects  in  the  proofs  of  loss,  whether  formal,  substantial,  or,  indeed,  in  any 
respect,  which  could  have  been  supplied  if  specific  objections  had  been  made 
thereto  by  the  underwriters,  a  failure  on  their  part  to  object  to  the  proofs  on 
that  ground,  or  to  point  out  the  specific  defect,  or  call  for  information  omitted 
within  a  reasonable  time,  is  considered  a  waiver,  however-  defective,  informal 
or  insuflicient  such  proofs  may  be.  Peet  v.  Dakota  Fire  &  M.  Ins.  Co.,  1  S. 
D.  462;  47  N.  W.  Rep.  532. 

Plaintiff  wrote  an  insurance  company  four  days  after  the  burning  of  a 
building,  notifying  it  of  the  loss,  and  stating  that  he  had  no  knowledge  of 
the  particulars  or  origin  of  the  fire.  Receiving  no  reply,  he  wrote  again  in 
about  fifteen  days,  calling  attention  to  his  former  letter,  and  asking  if  there 
was  anything  lacking  on  his  part.  A  reply  was  promptly  returned,  advising 
him  that  the  officers  of  the  company  had  expected  to  have  some  one  visit  the 
place  of  the  loss  before,  but  that  they  had  been  very  busy,  and  that  they 
would  endeavor  to  do  their  part  in  the  matter  as  soon  as  possible.  They  made 
no  objection  that  the  notice  contained  in  the  plaintiff's  letters  was  not  suffi- 
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dent,  or  that  it  was  not  accompanied  by  the  affidavit  required  by  the  policy 
and  by  the  statute.  The  adjuster  came,  and,  after  investigating  the  origin  of 
the  fire,  urged  the  local  agent  to  settle,  if  possible,  for  l68s  than  the  amount 
insured.  Held,  that  further  notice  or  proof  was  waived.  Green  v.  Des  Moinea 
Fire  Ins.  Co.,  84  Iowa,  135;  60  N.  W.  Rep.  558. 

A  policy  of  fire  insurance  provided  that  a  loss  should  be  paid  sixty  daya 
after  notice  and  proofs;  that  the  amount  should  be  appraised  in  a  certain 
manner,  and  the  appraisers'  report  should  be  made  part  of  the  proofs  of  loss; 
and  until  such  proofs  should  be  produced  and  appraisals  permitted  the  losa 
should  not  be  payable.  Proofs  of  loss  were  furnished  by  the  insured,  to  which, 
the  insurer  objected  because  of  the  amount  claimed.  After  negotiations 
between  the  parties  concerning  the  manner  of  appraisal,  the  insured  promised 
to  submit  a  form  of  appraisal,  which  it  failed  to  do,  but  retained  the  proofa 
for  over  sixty  days.  Held,  that  the  insurer  could  not  afterwards  object  to  the 
sufficiency  of  the  proofs.  Severens,  District  Judge,  dissenting.  46  Fed.  Rep. 
42,  affirmed.  Connecticut  Fire  Ins.  Co.  v.  Hamilton,  (Ct.  of  App.)  59  Fed. 
Rep.  258. 

Where  proofs  of  loss  are  retained  by  the  company  without  objection,  defects 
therein  will  be  regarded  as  waived.  Yangindertaelen  v.  PhoBuix  Ins.  Co.,  82 
Wis.  112;  51  N.  W.  Rep.  1122;  Capitol  Ins.  Co.  v.  Wallace,  60  Kans.  458;  81 
P*ic.  Rep.  1070;  Carpenter  v.  Allemania  Fire  Ins.  Co.,  156  Penn.  St.  87;  26 
Atl.  Rep.  781;  McCuUough  v.  Phoenix  Ins.  Co.,  113  Mo.  606;  21  8.  W.  Rep. 
207. 

An  insurance  company,  by  retaining  the  proofs  of  loss  for  eighty-six  daya 
without  objection,  waives  the  fact  that  they  were  delivered  a  few  days  late. 
Weiss  V.  American  Fire  Ins.  Co.,  148  Penn.  St.  349;  23  Atl.  Rep.  991.  To 
same  effect;  Capital  City  Ins.  Co.  v.  Caldwell,  95  Ala.  77;  10  South.  Rep.  855. 

The  insistence  of  an  insurance  company  to  examine  insured  after  receiving 
proofs  of  loss  is  a  waiver  of  any  objection  to  such  proofs  founded  on  the 
delay  in  furnishing  them.  Carpenter  v.  Qerman- American  Ins.  Co.,  135  N. 
Y.  298;  81  N.  E.  Rep.  1015. 

Where  proof  of  loss  is  furnished  to  the  insurance  company,  to  which  it 
objects,  it  must  return  the  same,  with  its  objections,  within  a  reasonable  time, 
or  its  objections  will  be  unavailing.  Union  Ins.  Co.  v.  Barwick,  86  Neb.  228; 
54  N.  W.  Rep.  519 

Soon  after  a  fire  an  insurance  company's  adjusting  agent  took  from  the 
insured  a  statement,,  sworn  and  subscribed  to  by  her,  of  the  property  destroyed 
and  its  value.  The  agent  referred  to  the  statement  as  "  proofs  of  loss,"  and 
told  insured  that  nothing  more  was  required,  and  afterwards  offered  to  settle 
for  a  portion  of  the  loss.  Held,  that  the  company  had  waived  formal  proofs 
of  loss.  Wright  v.  Fire  Ins.  Assn.,  12  Mon.  471;  31  Pac.  Rep.  87.  See,  also. 
Phoenix  Ins.  Co.  v.  Munger,  49  Kans.  178;  80  Pac.  Rep.  120. 

30.  Parties  to  action  on  policy. —  A  business  man,  having  insured  hia 
stock  of  goods  for  $4,000,  made  a  formal  assignment  of  the  policies,  with  the 
consent  of  the  insurers,  to  one  B.,  to  secure  a  contingent  liability  as  indorser 
on  his  notes.  He  also  executed  a  chattel  mortgage  on  his  goods  for  the  same 
purpose.  The  notes  were  paid  by  the  maker,  and  B.  released  from  liability 
on  the  notes.    In  an  action  on  the  policies  for  a  loss,  held,  that  it  was  properly 
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brought  Id  the  name  of  the  insured.  Union  Ins.  Co.  v.  Barwick,  36  Neb.  223; 
64  N.  W.  Rep.  519. 

Where  an  insurance  policy  covers  both  real  and  personal  property,  and  the 
personal  property  is  conveyed  to  another,  an  assignment  of  the  policy,  so  far 
as  relates  to  the  latter,  made  with  the  consent  of  the  insurer,  is  valid,  and 
thereafter  the  assignee  may  recover  on  the  policy  for  loss  of  the  personalty; 
and  the  assignor,  for  a  loss  on  the  real  estate.  Bullman  v.  North  British  & 
Merchants'  Ins.  Co.,  159  Mass.  118;  84  N.  E.  Rep.  169. 

In  an  action  on  two  policies  of  insurance,  it  appeared  that  one  policy  was 
issued  to  plaintiff  and  one  Webb,  each  owning  in  severalty  their  respective 
shares;  the  other  to  plaintiff  alone.  No  part  of  the  property  of  Webb  was 
destroyed.  Held,  that  plaintiff,  in  her  sole  name,  could  join  both  policies  in 
one  action.    Beebe  v.  Ohio  Farmers'  Ins.  Co.,  93  Mich.  514;  68  N.  W.  Rep.  818. 

In  an  action  on  a  policy  of  insurance  in  favor  of  a  partnership  the  com- 
plaint alleged  that  plaintiff  was  receiver  of  the  firm,  appointed  by  order  of 
court  in  a  case  of  B.  and  others  against  the  firm,  with  authority  to  reduce  into 
his  possession,  by  suit  or  otherwise,  all  the  assets  and  choses  in  action  of  said 
firm.  Defendant  demurred,  and  alleged  (1)  that  plaintiff  had  no  legal  capacity 
to  sue;  and  (2)  that  there  was  a  defect  of  parties  plaintiff  in  the  omission  of 
the  names  of  the  members  of  the  firm.  Held,  that  the  court  properly  over- 
ruled the  demurrer,  since,  if  plaintiff  was  receiver,  and  had  authority  to  sue, 
he  had  capacity  to  sue,  and)  in  such  event  the  members  of  the  firm  were  unnec- 
essary parties.  Boyd  v.  Royal  Ins.  Co.,  Ill  N.  C.  372;  16  8.  E.  Rep.  889. 
Where  it  appeared  that  the  record  of  the  case  referred  to  disclosed  that  plain- 
tiff was  not  appointed  receiver,  but  was,  by  consent,  allowed  to  continue  to 
manage  the  affairs  of  the  firm,  as  he  had  been  doing  before  the  suit,  on  account 
of  a  disagreement  between  the  partners,  the  plaintiff  could  not  maintain  the 
action,  since  he  was  not  a  receiver,  a  real  party  in  interest,  or  a  trustee  of  an 
express  trust.     Ibid. 

The  person  to  whom  the  loss  is  made  payable  may  maintain  an  action  in  his 
own  name  for  the  amount  of  the  loss,  where  the  value  of  his  interest  in  the 
property  exceeds  such  amount.  West  Coast  Lumber  Co.  v.  State  Investment 
&  Ins.  Co.,  98  Cal.  502;  33  Pac.  Rep.  258. 

Where  the  mortgagor  assigned  a  policy  of  insurance  to  the  mortgagee  as 
part  security  for  the  mortgage  debt,  upon  the  satisfaction  of  the  mortgage,  he 
becomes  subrogated  to  the  rights  of  the  mortgagee  in  the  policy,  and  may 
maintain  an  action  thereon  for  a  loss.  Billings  v.  German  Ins.  Co.,  84  Neb. 
602;  52  N.  W.  Rep.  897. 

86.  Pleading  and  evidence. — An  insurance  company  issued  a  policy,  one 
item  of  which  was  "against  all  direct  loss  or  damage  (excepting  all  losses 
caused  directly  or  indirectly  by  fire  or  lightning)  to  the  property "  of  the 
insured.  Held,  that  a  declaration  attempting  to  state  a  cause  of  action  under 
said  item,  without  stating  that  the  loss  was  not  caused,  directly  or  indirectly, 
by  fire,  was  demurrable.  Western  Refrigerator  Co.  v.  American  Casualty 
Ins.  Co.,  61  Fed.  Rep.  155. 

In  an  action  on  a  fire  insurance  policy  conditioned  that  the  company  shaU 
not  be  liable  for  loss  by  theft,  defendant  cannot  rely  as  a  defense  on  evidence 
of  theft  brought  out  without  objection,  unless  the  issue  of  theft  is  made  by 
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the  pleadings.    Hong  Sling  v.  Scottish  Union  Nat.  Ins.  Co.,  7  Utah,  441 ;  27 
Pac.  Rep.  170. 

In  an  action  on  a  fire  policy,  destruction  of  the  property  by  the  owner  is  a 
defense  which  cannot  be  proven  unless  specially  pleaded,  even  though  the 
complaint  avers  that  the  destruction  was  without  any  fraud,  negligence,  pro- 
curement or  privity  of  his.  Morley  v.  Liverpool,  L.  &  G.  Ins.  Co. ,  92  Mich. 
690  ;  52  N.  W.  Rep.  939. 

87.  Property  and  risks  covered  by  the  policy. —  A  policy  of  insurance 
upon  certain  farm  property  included  stables  and  "  hay  therein  or  in  stack/' 
and  designated  the  property  as  being  in  the  possession  of  the  assured,  who  was 
referred  to  as  residing  on  land  (a  farm)  particularly  described.  Held,  that  the 
policy  covered  hay  in  stack  situate  off  the  land  so  described,  and  two  miles 
distant  from  the  residence  of  the  assured,  although  the  articles  of  incorpora- 
tion declared  that  only  property  under  the  "immediate  control "  of  the  assured 
should  be  subject  to  insurance.  The  agent  of  the  company  who  effected  the 
insurance,  and  made  out  the  description  of  property  inserted  in  the  policy, 
knew  of  this  hay,  and,  as  between  him  and  the  assured,  it  was  understood 
that  it  was  to  be  covered  by  the  policy.  Soli  v.  Farmers'  Mut.  Ins.  Co.,  61 
Minn.  24  ;  52  N.  W.  Rep.  979. 

In  an  action  on  a  policy  of  insurance  on  grain  "  contained  in  the  elevator  of 
the  O.  T.  Co.  at  O.,"  it  appeared  that  the  O.  T.  Co.  operated  two  elevators  at 
O.,  one  as  lessee  and  the  other  as  owner ;  that  plaintiff's  grain  was  in  the  ele- 
vator operated  under  the  lease ;  that  the  application  for  the  insurance  was 
made  on  September  eighth,  but  the  policy  was  not  written  till  about  noon  on 
the  day  following ;  that  in  the  forenoon  of  the  day  on  which  the  policy  was 
written  the  elevator  in  which  plaintiff's  grain  was  stored  was  burned,  and  the 
agent  who  afterwards  wrote  the  policy  had  actual  notice  of  the  burning. 
Held,  that  the  policy  was  not  intended  to  cover  grain  in  the  elevator  which 
had  been  burned  at  the  time  the  policy  issued.  Mead  v.  Phcenix  Ins.  Co.,  158 
Mass.  124  ;  82  N.  £.  Rep.  945.  In  such  case,  the  fact  that  the  two  elevators 
were  connected  by  a  belt  gallery  400  feet  long  would  not  justify  a  jury  in 
finding  that  the  insurance  covered  both  buildings.    Ibid. 

An  insurance  policy  covering  a  two-story  brick  dwelling  house,  **  and  its 
additions  adjoining  and  communicating,"  embraces  a  frame  addition  adjoining 
and  communicating  with  the  brick  building.  Carpenter  v.  AUemania  Fire 
Ins.  Co.,  156  Penn.  St.  37  ;  26  Atl.  Rep.  781. 

In  an  action  upon  a  policy  insuring  building,  machinery,  dynamos  and 
other  electrical  fixtures  of  an  electric  company,  it  appeared  that  the  fire 
produced  a  short  circuit  in  the  wires  connecting  with  machinery  in  a  part  of 
the  building  remote  from  the  fire,  and  that  such  short  circuit  caused  such  a 
strain  on  the  machinery  as  to  break  it  to  pieces.  Held,  that  the  fire  was  the 
direct  cause  of  the  damage  to  the  machinery.  Lynn  Gas  &  £1.  Co.  v.  Meii- 
den  Fire  Ins.  Co.,  158  Mass.  570 ;  88  N.  E.  Rep.  690. 

88.  Loss  by  explosion. —  Where  an  insurance  policy  provides  that  the 
insurer  shall  not  be  liable  for  loss  caused  by  "explosion  of  any  kind,  unless 
fire  ensues,  and  then  for  the  loss  or  damage  by  fire  only,"  no  liability  exists 
for  damage  done  by  an  explosion  produced  by  the  ignition  of  a  match  in  a 
room  filled  with  illuminating  gas,  since  the  explosion  of  the  gas,  and  not  the 
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lighUng  of  the  match,  is  the  proximate  cause  of  the  loss.    Hener  v.  North- 
western Nat.  Ins.  Co.,  144  lU.  898;  83  N.  E.  Rep.  411. 

89.  Harvesting  maehine  while  operating  or  in  transit. —  In  an  action 
on  a  fire  insunmce  policy  on  a  harvesting  machine  while  "  operating  in  the 
grain  fields,  and  in  transit  from  place  to  place  in  connection  with  harvesting, 
in  "  a  certain  county,  it  appeared  that  the  machine  was  moved,  the  day  after 
the  policy  was  issued,  from  the  place  where  it  had  been  stored  since  the  pre- 
vious harvesting  season,  to  a  blacksmith  shop,  to  be  repaired  in  order  to  fill 
contracts  for  cutting  grain.  While  near  such  shop,  eight  days  after  being 
taken  thereto,  and  about  the  day  the  harvesting  season  commenced,  the  machine 
was  burned.  Held,  that  it  was  not  "  operating  in  grain  fields,"  or  "  in  transit 
from  place  to  place  in  connection  with  harvesting,"  at  the  time  it  was 
destroyed.  Paterson,  Garoutte  and  McFarland,  JJ.,  dissenting.  Mawbinney 
V.  Southern  Ins.  Co.,  98  Cal.  184;  32  Pac.  Rep.  945.  To  same  effect:  Benicia 
Agricultural  Works  v.  Germania  Ins.  Co.,  97  Cal.  468;  32  Pac.  Rep.  512. 

40.  Subrogation. —  An  insurer  of  a  carrier  against  loss  of  cargo,  under  a 
policy  for  the  benefit  of  whom  it  may  concern,  is  not  subrogated  to  the  ship- 
per's rights  against  the  carrier  by  reason  of  paying  the  loss  to  the  shipper, 
upon  the  carrier's  order ;  nor  does  any  right  of  subrogation  arise  by  reason  of 
the  fact  that  the  carrier  attached  the  insurance  certificate  to  the  bill  of  lading, 
and  delivered  it  therewith  to  the  shipper  on  receiving  the  cargo.  Wager  v. 
Providence  Ins.  Co.,  150  U.  S.  99;  14  Sup.  Ct.  Rep.  55. 

41.  Waiver  of  conditions  in  policy — power  of  agents. — Where  a  fire 
insurance  policy  provides  that  no  agent  of  the  company. shall  be  held  to  have 
waived  any  of  the  conditions  of  the  policy  "unless  such  waiver  shall  be 
indorsed  hereon  in  writing,"  it  is  error  to  admit  oral  evidence  of  a  waiver  of  a 
forfeiture  by  the  local  agent  of  the  company.  Carey  v.  German -American 
Ins.  Co.,  84  Wis.  80 ;  54  N.  W.  Rep.  18. 

An  agreement  between  an  insurance  company  and  an  agent  recited  that  the 
latter  agreed  to  devote  his  whole  time  to  the  service  of  the  company,  under 
instructions  to  be  issued  from  time  to  time,  indicated  the  territory  in  which  he 
was  to  work,  and  specified  the  amount  of  his  compensation.  A  document  of 
later  date  gave  him  authority  to  receive  applications  for  insurance  under 
instructions  from  the  company.  Held,  that  he  was  not  a  general  agent,  and 
had  no  authority  to  waive  a  condition  against  incumbering  property  insured. 
Martin  v.  Farmers'  Ins.  Co.,  84  Iowa,  516 ;  51  N.  W.  Rep.  29. 

A  policy  of  insurance  provided  that  it  should  be  void  if  the  insured  should 
procure  other  insurance  on  the  property,  and  that  no  officer  or  agent  could 
waive  such  condition  except  by  indorsement  on  the  policy.  The  insured,  hav- 
ing obtained  other  insurance,  informed  the  agent  who  had  issued  the  policy 
to  him,  and  the  latter  said  that  he  would  "attend  to  it,"  but  failed  to  do  so. 
The  insured  did  not  then  have  the  policy  with  him,  nor  did  he  afterwards 
apply  to  the  agent  for  the  written  consent  to  the  other  insurance  required  by 
the  policy.  Held,  that  the  agent's  promise  did  not  constitute  a  waiver  of  the 
conditions  nor  affect  the  right  of  the  company  to  insist  on  a  forfeiture.  15  N. 
Y.  Supp.  578,  reversed.  Baumgartel  v.  Providence  Washington  Ins.  Co.,  186 
N.  Y.  547 ;  32  N.  E.  Rep.  990.  To  same  effect :  Moore  v.  Hanover  Fire  Ins. 
Co.,  141  N.  Y.  219 ;  36  N.  E.  Rep.  191. 
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A  fire  insurance  policy  on  a  house  on  leased  land  was  made  in  the  name  of 
the  lessee,  with  a  provision  that  loss,  if  any,  under  same,  should  be  payable 
to  another  person,  as  his  interest  might  appear.  The  lessee  surrendered  the 
property  to  the  owner,  and  the  person  to  whom  the  loss  was  made  payable 
notified  the  agent  of  the  insurance  company  of  the  surrender  by  the  lessee, 
and  was  informed  by  the  agent  that  no  change  in  the  policy  was  necessary 
because  of  the  same.  Held,  that  the  insurance  company  thereby  waived  a 
provision  in  the  policy  that  the  same  should  be  void  if,  without  the  consent  of 
the  company  indorsed  thereon,  there  should  be  any  change  in  the  title  or 
possession  of  the  property.  West  Coast  Lumber  Co.  v.  State  Investment  <& 
Ins.  Co.,  98  Cal.  503 ;  83  Pac.  Rep.  258. 

Where  the  agent  of  defendant  insurance  company,  clothed  with  full  power 
to  issue  policies,  and  who  was  also  the  legal  adviser  of  plaintiff,  and  knew  the 
condition  of  her  property,  procured  and  assented  to  the  placing  of  a  chattel 
mortgage  on  the  property,  but  did  not  indorse  such  assent  on  the  policy,  the 
defendant  insurance  company  is  estopped  from  denying  its  liability  under  the 
policy,  it  being  presumed  to  have  the  knowledge  of  its  agent,  even  though 
the  policy  contained  a  provision  that  it  would  be  void  if  the  property  became 
incumbered  by  a  chattel  mortgage,  unless  assent  was  indorsed  thereon,  and 
the  further  provision  that  no  agent  iiad  power  to  waive  a  provision  or  condi- 
tion.    Beebe  v.  Ohio  Farmers'  Ins.  Co.,  93  Mich.  514 :  53  N.  E.  Rep.  818. 

The  general  agent  of  an  insurance  company  that  had  issued  a  policy  which 
forbade  additional  insurance  without  its  consent,  on  being  informed  that 
additional  insurance  had  been  procured,  replied  :  **  We  must  be  understood  as 
positively  declining  to  permit  the  other  insurance,"  adding,  *'  We  cannot  per- 
mit the  other  insurance  without  information."  The  desired  information  was 
given,  but  the  agent  made  no  further  response,  and  kept  the  policy  without 
canceling  it.  Held,  that  this  was  suflicient  to  justify  a  finding  that  the  com- 
pany had  waived  the  requirement  about  additional  insurance.  42  111.  App. 
66,  affirmed.    Phoenix  Ins.  Co.  v.  Johnston,  143  111.  106 ;  32  N.  E.  Rep.  429. 

A  fire  insurance  company,  at  the  instance  of  a  local  agent,  makes  out  for  a 
country  merchant,  who  has  no  iron  safe  in  his  store,  a  policy  with,  among 
others,  the  following  clause:  "It  is  expressly  stipulated  that  the  assured 
shall  take  an  inventory  of  the  stock  hereby  covered  at  least  once  a  year,  and 
shall  keep  books  of  account  correctly  detailing  purchases  and  sales  of  both 
said  stock  for  cash  and  credit,  and  shall  keep  said  inventory  and  books 
securely  locked  in  an  iron  safe  during  the  hours  such  store  is  closed  for  busi- 
ness." **  Failure  to  observe  any  of  these  conditions  shall  work  a  forfeiture  of 
all  claims  under  this  policy."  The  company  sends  such  policy  to  the  said 
local  agent  to  be  delivered.  The  agent,  before  he  delivers  the  policy,  tells  the 
merchant  that  instead  of  such  iron  safe  he  can  keep  said  books  and  papers  at 
his  dwelling  house,  to  post  at  night,  and  for  safety.  The  merchant  accepts 
the  policy  on  such  condition,  and  pays  the  premium,  and  the  company  is  noti- 
fied thereof,  and  makes  no  objection.  The  storehouse  is  burned  in  the  night, 
but  the  books  are  saved  at  the  merchant's  dwelling.  The  secretary  and  agent 
come  on  the  ground  to  examine  and  adjust  the  loss.  The  books,  etc.,  thus 
preserved  are  exhibited  to  them  for  inspection.  He  says :  "  The  house  is 
Insured  too  high,  but  I  do  not  object  to  the  insurance  on  the  goods."    Suit  is 
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afterwards  brought  by  the  assured  on  the  policy  for  the  insurance.  Held, 
under  such  circumstances,  the  company  is  estopped  to  set  up  such  failure  to 
observe  such  condition  as  working  a  forfeiture  of  all  claims  under  the  policy. 
Harvey  v.  Parkersburg  Ins.  Co.,  87  W.  Va.  272 ;  16  S.  E.  Rep.  580. 

Where  a  condition  formed  no  part  of  the  policy,  as  originally  written,  but 
was  written  on  a  separate  piece  of  paper,  and  attached  to  the  policy,  by 
agents  who  had  authority  to  issue  the  policy  either  with  or  without  the  condi- 
tion, the  condition  may  be  orally  waived  by  such  agents,  in  spite  of  a  pro- 
vision in  the  policy  that  no  waiver  shall  be  binding  unless  written  upon  the 
policy.  Manufacturers  &  Merchants'  Mut.  Ins.  Co.  v.  Armstrong,  145  111. 
469  ;  84  N.  £.  Rep.  558. 

42.  Waiver  of  condition  may  be  proven  under  averment  of  per- 
formance.— *Where,  in  an  action  on  an  insurance  policy,  the  petition  alleges 
that  all  of  the  conditions  of  the  policy  have  been  complied  with,  proof  of 
waiver  by  defendant  of  proofs  of  loss  is  admissible,  and  is  proof  of  perform- 
ance within  the  meaning  of  the  policy.  McCuUough  v.  Phoenix  Ins.  Co.,  118 
Mo.  606 ;  21  S.  W.  Rep.  207. 

43.  Waiver  of  condition — effect  of  issuing  policy  with  knowledge 
or  notice  of  fSEicts  in  violation  of  condition. —  An  insurance  policy  on 
plaintiff's  lumber  contained  a  warranty  by  the  assured  that  a  clear  space  of 
150  feet  should  be  maintained  between  the  property  insured  and  any  wood- 
working or  manufacturing  establishment,  any  violation  of  this  warranty  to 
render  the  policy  null  and  void.  Held,  in  a  suit  on  the  policy,  that  defendant 
is  estopped  from  avoiding  the  same  for  deficiency  of  clear  space,  where  its 
agent,  whcD  he  wrote  the  policy,  knew  the  condition  of  the  insured  property, 
and  that  a  clear  space  of  150  feet  actual  measurement  did  not  exist,  and  that 
plaintiff  could  not  control  a  clear  space  for  that  distance,  and  the  agent  decided 
that  such  clear  space,  in  consideration  of  the  situation  of  the  property  insured, 
was  equivalent  to  150  feet  as  ordinarily  understood,  and  fixed  the  rate  accord- 
ingly, accepted  the  premium,  and  knew  that  no  change  was  made  by  the 
insured,  and  took  no  steps  to  cancel  the  policy.  Grant  and  Montgomery,  JJ., 
dissenting.  Michigan  Shingle  Co.  v.  State  Investment  &  Ins.  Co.,  94  Mich. 
389 ;  58  N.  W.  Rep.  945. 

Where  an  insurance  company  had  notice  at  the  time  its  policy  was  issued 
of  the  existence  of  additional  insurance  on  the  property,  it  is  estopped,  in  an 
action  on  the  policy,  from  setting  up  a  violation  of  a  clause  therein  prohibiting 
prior  additional  insurance  without  its  assent.  Reed  v.  Equitable  Fire  &  M. 
Ins.  Co.,  17  R.  I.  785 ;  24  Atl.  Rep.  888.  Notice  to  the  agent  of  an  insurance 
company,  at  the  time  a  policy  is  issued,  of  the  existence  of  prior  insurance,  is 
not  sufficient  to  constitute  a  waiver  by  the  company  of  a  condition  in  the 
policy  prohibiting  additional  insurance  without  the  company's  assent,  unless 
the  agent  is  a  general  agent,  with  full  power  to  make  contracts  of  insurance, 
and  not  a  mere  agent  to  receive  applications  and  forward  them  to  the  company. 
Ibid. 

Plaintiff's  insurance  policy  provided  that,  if  insured  is  not  the  "sole,  abso- 
lute and  unconditional  owner  of  the  property  insured,  or  if  said  property  be  a 
l>uildlng  and  the  insured  be  not  the  owner  of  the  land  on  which  it  stands  by 

VOL.  IX. —  50 


394  Newark  Machine  Co.  v.  Kenton  Ins.  Co. 

title  in  fee  simple,  and  this  fact  is  not  expressed  in  the  written  portion  of  the 
policy,"  it  should  be  void.  Held,  that  the  policy  was  not  void  under  the  con- 
dition, though  plaintiff's  title  to  the  realty  on  which  the  insured  building  stood 
was  only  a  contract  of  purchase,  and  that  fact  did  not  appear  in  the  policy, 
where  the  insurance  was  placed  by  a  solicitor  employed  by  defendant's 
agent,  and  plaintiff  informed  such  solicitor  of  the  condition  of  his  title.  Car- 
penter V.  German- American  Ins.  Co.,  185  N.  Y.  298;  81  N.  E.  Rep.  1015. 

Where  the  widow  of  a  decedent  insures  property  for  the  benefit  of  the  heirs 
a  representation  by  her  that  it  was  unincumbered  does  not  avoid  the  policy 
where  the  agent  of  defendant  company,  at  the  time  he  issued  the  policy  and 
accepted  the  premium  from  her  in  behalf  of  defendant  company,  had  full 
knowledge  of  the  fact  that  she  had  a  dower  interest  in  the  property  insured. 
Haire  v.  Ohio  Farmers'  Ins.  Co.,  98  Mich.  481;  58  N.  W.  Rep.  628.  See,  also, 
Ahlberg  v.  German  Ins.  Co.,  94  Mich.  259;  58  N.  W.  Rep.  1102. 

A  policy  issued  upon  a  warehouse  provided  that  if  the  building  stood  on 
leased  ground  it  must  be  so  represented  to  defendant,  and  expressed  in 
writing  in  the  policy,  otherwise  the  insurance  as  to  such  property  would  be 
void.  There  was  evidence  that  defendant's  agent  knew  that  the  warehouse 
was  on  leased  land.  Held,  that  the  court  properly  refused  to  charge  that. 
If  such  fact  was  not  stated  in  writing  in  the  policy,  plaintiff  could  not 
recover.  Pelzer  Mfg.  Co.  v.  Sun  Fire  Office,  36  S.  C.  218;  15  S.  E.  Rep.  562. 
To  same  effect:  McNally  v.  PhoBuix  Ins.  Co.,  187  N.  Y.  889;  88 N.  E.  Rep.  475. 

44.  Waiver  of  condition — effect  of  iBsuing'  policy  without  informa- 
tion or  inqxdry,  when  facts  exist  which  constitute  a  violation  of 
policy. — Where  defendants  issued  the  policies  of  insurance  on  verbal  applica- 
tions, and  asked  no  questions  except  as  to  the  amount  of  insurance  wanted,  the 
property  to  be  insured  and  its  location,  and  the  insured  made  no  misrep- 
resentations, defendants  cannot  escape  liability  on  the  ground  that  facts 
existed  which  materially  affected  the  risk,  and  the  policies  provided  that 
failure  to  make  known  any  facts  material  .to  the  risk  would  render  the  policies 
void.  Pelzer  Mfg.  Co.  v.  Sun  Fire  Office,  86  S.  C.  218;  15  S.  E.  Rep.  562. 
To  same  effect:  Peet  v.  Dakota  Fire  &  M.  Ins.  Co.,  1  S.  D.  462;  47  N.  W. 
Rep.  532. 

Where  a  clause  of  an  insurance  policy  provided  that  the  entire  policy  should 
be  void  if  the  assured  had  or  should  procure  other  insurance,  or  incumber  the 
property  by  mortgage,  the  existence  of  a  mortgage  and  prior  insurance  on  the 
insured  property  invalidated  such  policy,  though  the  assured  was  not  examined 
as  to  whether  his  property  was  incumbered,  or  verbally  informed  of  the  effect 
of  such  prior  insurance  or  incumbrance  by  defendant,  such  facts  not  constitut- 
ing a  waiver  of  the  condition.  Wilcox  v.  Continental  Ins.  Co.,  85  Wis.  193; 
55  N.  W.  Rep.  188. 

45.  Waiver  of  forfeiture. —  After  the  dwelling  house  and  part  of  its  con- 
tents  was  burned,  the  company's  directors  passed  a  resolution  disallowing 
assured's  claim  on  account  of  the  dwelling  house  having  been  unoccupied. 
The  annual  meeting  of  the  company,  being  advised  of  this  action,  did  not  dis- 
approve of  it.  The  directors,  however,  reported  to  the  same  meeting  a  list  of 
outstanding  valid  policies,  and  among  them  the  policy  on  the  dwelling  house» 
bams,  etc.,  for  the  full  amount  thereof,  and  no  objection  was  made  to  its. 
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validity,  nor  suggestion  that  it  be  forfeited.  At  the  next  following  annual 
meeting  it  was  again  reported  as  a  valid  policy,  without  question.  Thereafter 
an  assessment  was  made  on  all  outstanding  policies,  and  this  policy  was 
assessed  with  the  others  to  the  full  amount  thereof.  Assured  was  notified  to 
pay  the  assessment,  and  did  so,  and  the  payment,  with  others,  being  reported 
to  the  directors,  they  made  no  objection  thereto,  or  attempt  to  refund  the 
money,  until  after  action  brought  for  the  loss  to  the  dwelling  house.  Held, 
that  the  acts  and  omissions  of  the  company  and  its  directors  were  inconsistent 
with  the  claim  of  forfeiture  of  the  policy,  and  that  it  was  estopped  to  deny  its 
validity.  Dohlantry  v.  Blue  Mounds  Fire  &  L.  Ins.  Co.,  83  Wis.  181;  58  N. 
W.  Rep.  448. 

A  policy  of  insurance  provided  that,  upon  the  failure  of  the  insured  to  pay 
the  premium  note  therein  described  in  full,  at  maturity,  such  policy  should 
cease  to  be  in  force,  and  continue  null  and  void  while  said  note  remained 
unpaid.  Said  note  not  having  been  paid  at  maturity,  the  insurance  company 
accepted  as  a  credit  thereon  an  amount  of  money  largely  in  excess  of  the  pre- 
mium earned,  and  left  the  note  with  its  local  agent  for  collection.  Subse- 
quently, and  before  the  premium  so  paid  had  been  earned,  and  before  the  note 
had  been  paid  in  full,  the  property  insured  was  destroyed  by  fire.  Held,  that 
the  policy  was  voidable  only  at  the  election  of  the  insurance  company,  and 
that,  by  receiving  and  retaining  the  part  payment  after  default,  and  retaining 
the  note  for  collection,  it  waived  the  right  to  insist  upon  a  forfeiture  thereof. 
PbcEnix  Ins.  Co.  v.  Dungan,  87  Neb.  468;  56  N.  W.  Rep.  1069. 

A  forfeiture  of  an  insurance  policy  by  reason  of  a  violation  of  its  condition 
by  the  insured  is  waived  by  the  company,  where,  after  full  knowledge  of  the 
facts,  it  requires  him,  not  only  to  make  proofs  of  loss,  but  causes  him  to  go 
to  the  expense  of  making  additional  proof,  and  of  furnishing  plans  and  speci- 
fications of  the  building  destroyed.  Replogle  v.  American  Ins.  Co.,  182  Ind. 
380;  31  N.  E.  Rep.  947. 

A  forfeiture  in  a  policy  of  insurance  may  be  waived  where  the  insurer  is 
informed  of  the  facts  out  of  which  a  forfeiture  is  claimed,  but  thereafter  con- 
tinues to  treat  the  contract  as  binding,  and  induces  the  insured  to  act  in  that 
belief.    Billings  v.  German  Ins.  Co.,  84  Neb.  502;  52  N.  W.  Rep.  397. 

The  conditions  of  an  insurance  policy  rendered  it  void  if  the  insured  obtained 
additional  insurance  in  excess  of  $18,000,  and  provided  that,  in  case  of  loss, 
copies  should  be  given  of  the  written  portions  of  all  policies  for  additional 
insurance.  The  proof  of  loss  showed  $24,000  additional  insurance,  but  stated 
there  had  been  no  violations  of  the  conditions  of  the  policy.  Defendant 
received  information  of  the  excess  from  its  agent,  and  required  plaintiffs  to 
furnish  additional  proofs,  giving  copies  of  the  written  portions  of  all  other 
policies  on  the  property,  which  he  did,  at  an  expense  of  twenty -five  dollars. 
Held,  that  this  did  not  bring  the  case  within  the  rule  that  if  an  insurance  com- 
pany, during  transactions  or  negotiations  after  knowledge  of  forfeiture,  rec- 
ognizes the  policy  as  valid  and  subsisting,  and  requires  the  insured  to  incur 
trouble  or  expense,  it  thereby  waives  the  forfeiture.  Antes  v.  Western  Ass. 
Co..  84  Iowa,  855;  51 N,  W.  Rep.  7. 

The  forfeiture  of  a  policy  is  not  waived  by  the  adjuster  and  state  agent 
of  the  company  eleven  days  after  the  fire  stating  that  he  would  refer  the 
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matter  to  the  company,  where  he  at  the  same  time  claims  that  the  company  is 
not  liable  on  the  policy.  Barr  v.  (Jerman  Ins.  Co.,  84  Wis.  76;  64  N.  W.  Rep. 
22.  See,  also,  Manufacturers  &  Merchants'  Ins.  Co.  v.  Armstrong,  145  IlL 
469;  84  N.  E.  Rep.  553. 

Where  a  change  takes  place  in  the  possession  of  the  property  insured  "by 
legal  process,"  in  violation  of  the  terms  of  the  policy  of  insurance,  the  policy  is 
forfeited,  and  the  forfeiture  cannot  be  waived  by  the  local  agent  of  the  company 
who  negotiated  the  insurance,  unless  the  waiver  is  Indorsed  on  the  policy 
in  writing,  as  required  by  the  policy.  Carey  v.  Insurance  Co.,  (Wis.)  54  N. 
W.  Rep.  18,  followed.  Carey  v.  Phoenix  Ins.  Co.,  84  Wis.  208;  54  N.  W.  Rep. 
408. 

46.  Waiver  of  defense. —  A  loss  on  a  policy  occurred  August,  1888.  In 
October  the  company  notified  plaintiff  that  it  denied  all  liability  on  the  policy. 
In  November  a  clerk  in  defendant's  office,  in  the  usual  course  of  business, 
notified  plaintiff  that  his  premium  note  was  due,  and  asked  him  to  remit, 
which  he  did.  The  company,  by  its  officers,  at  once  offered  to  return  the 
same,  and  notified  plaintiff  that  it  was  subject  to  his  order.  Held,  not  a 
waiver  of  any  defense  to  the  policy.  Ryan  v.  Rockford  Ins.  Co.,  85  Wis. 
578 ;  55  N.  W.  Rep.  1026. 

47.  Miscellaneoiis. —  Though  Howard's  Statutes  of  Michigan,  section  4349, 
declare  void  all  insurance  policies  containing  other  or  different  terms  than 
those  expressed  in  the  Michigan  standard  policy,  it  is  no  defense  to  an  action 
on  a  policy  by  an  insured  that  it  contains  a  clause  not  contemplated  by  the 
act,  as  the  purpose  of  the  act  is  the  protection  of  policyholders.  Armstrong 
V.  Western  Manufacturers'  Mut.  Ins.  Co.,  95  Mich.  137  ;  54  N.  W.  Rep.  637. 

Where  a  person,  acting  in  good  faith,  obtains  an  insurance  policy  without 
actual  notice  that  the  insurance  company  has  failed  to  file  the  statement 
required  of  foreign  insurance  companies  by  Revised  Statutes  of  1887,  chapter 
78,  section  124,  as  a  prerequisite  to  doing  business  in  Illinois,  the  company 
when  sued  on  the  policy  is  estopped  from  denying  its  authority  to  issue  such 
policy.    Watertown  Fire  Ins.  Co.  v.  Rust,  141  111.  85 ;  30  N.  E.  Rep.  772. 

Where  an  insurance  was  several  times  renewed  without  issuing  a  new  policy 
and  then  was  renewed  by  a  new  policy,  it  is  the  duty  of  the  insured  to  take 
notice  of  any  change  of  the  conditions  in  the  policy.  Thomson  v.  Southern 
Mut.  Ins.  Co.,  90  Ga.  78 ;  15  S.  E.  Rep.  652. 

In  a  policy  of  insurance  the  house  insured  was  described  as  **  occupied  as  a 
sporting  house."  Held  that,  as  the  term  "sporting  house"  has  an  innocent 
as  well  as  guilty  meaning,  it  cannot  be  said,  without  proof  of  the  sense  in 
which  it  was  used,  that  the  policy  shows  conclusively  that  the  occupany  of 
the  house  was  for  unlawful  purposes.  White  v.  Western  Ass.  Co.,  52  Kfnn. 
862 ;  54  N.  W.  Rep.  195. 
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(Supreme  Court  of  Michigan,  January  5,  1894.) 

1.  AcciDBNT  INSURANCB.  Waivbr  OF  CONDITIONS  IN  POLICY.  Where  a 
solicitor  of  accident  insurance,  knowing  that  a  person  already  has  insurance 
in  another  company,  informs  the  secretary  of  his  company  thereof,  and  is 
instructed  by  the  secretary  to  solicit  insurance  of  him  notwithstanding  this, 
the  fact  that  the  solicitor  states  in  the  apph cation  that  applicant  has  no  other 
insurance  will  not  avoid  the  policy,  the  right  to  have  it  forfeited  by  reason 
thereof  being  waived. 

2.  Completion  of  contract.  Delivery.  Where  an  application  is 
accepted  and  credit  given  for  the  premium,  the  contract  of  insurance  is  com- 
plete, and  the  fact  that  the  policy,  sent  by  mail,  does  not  reach  its  destination 
until  after  the  assured's  death  does  not  prevent  a  recovery  thereon. 

3.  Contract  made  by  the  application  and  its  acceptance  may  be 
enforced  and  policy  ignored.  Where  an  application  for  accident  insur- 
ance states  that  applicant  is  a  conductor  on  a  passenger  train,  and  contains 
nothing  indicating  that  the  policy  will  have  any  restriction  against  entering 
and  leaving  moving  trains,  such  risks  will  be  held  to  be  insured  against;  and 
if  action  is  brought  on  the  contract  made  by  the  application  and  its  accept- 
ance, recovery  may  be  had  for  an  accident  caused  by  such  risk,  though  it  is 
excluded  by  the  policy. 

4.  When  action  is  on  the  policy,  the  policy  governs.  Where,  how- 
ever, action  is  brought  on  the  policy,  and  the  accident,  though  alleged  not  to 
have  happened  from  such  risk,  is  shown  to  have  been  so  caused,  recovery  can- 
not be  had. 

Frank  T.  Lodge  {E&win  F,  Conely^  of  counsel),  for  appellant. 
Wm,  E.  Bavhie  {Ruaael  ds  Campbell^  of  counsel),  for  appellee. 

Long,  J.  This  action  is  brought  upon  a  benefit  and  indemnity 
certificate  of  $5,000,  issued  by  the  defendant  upon  the  life  of 
Arthur  H.  Dailey,  a  conductor  on  the  Michigan  Central  railroad, 
and  a  brother  of  the  plaintiflE,  who  was  named  as  beneficiary 
therein.  The  maximum  indemnity  in  case  of  injury  was  twenty- 
five  dollars  per  week.  The  cause  was  tried  before  a  jury,  result- 
ing in  a  verdict  and  judgment  for  plaintiflE  for  the  amount  of  the 
policy  and  interest.  The  record  shows  that  the  deceased  made 
an  application  for  the  insurance  in  writing  on  January  16,  1891. 
It  was  filled  out  by  Mr.  McBride,  a  solicitor  for  the  defendant, 
upon  a  blank  form  provided  and  furnished  for  that  purpose.  In 
answer  to  the  question  contained  in  the  application :  "  Have  you 
other  accident  insurance  covering  weekly  ipdemnity  ?  If  so,  give 
names  of  companies,  and  amount  of  weekly  indemnity  in  each," 
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McBride  filled  in  the  answer,  "Ifo."  And  in  answer  to  tlie 
question :  "  Does  the  weekly  indemnity  you  now  carry,  and  the 
amount  you  now  apply  for  exceed  your  weekly  salary,  wages  or 
income?  If  so, how  much ?  Answer  fully,"  McBride  filled  in 
the  answer, "  No."  The  testimony  tends  to  show  that,  at  the  time 
of  signing  the  application,  Dailey  explained  to  McBride  that  he 
had  other  insurance,  which,  with  that  proposed  to  be  taken  in  the 
defendant  company,  would  make  the  weekly  indemnity  exceed  his 
wages.  McBride  induced  him  to  agree  to  drop  this  other  insiu*- 
ance  when  it  expired,  upon  the  first  of  March  following,  and 
assured  him  that  the  statements  in  the  application  would  make  no 
difference  as  to  the  validity  of  the  ii^surance  he  would  give  him ; 
that  he  agreed  also  to  give  Dailey  credit  for  the  premium  until 
February  first.  Mr.  McBride  testified  that  Mr.  Miller,  the  sec- 
retary of  the  company,  was  advised  of  the  fact  that  Dailey  had 
other  insurance,  and  that  he  did  not  desire  to  pay  until  the  end 
of  the  month.  January  nineteenth,  Mr.  Miller,  as  secretary, 
indorsed  an  acceptance  upon  the  application.  January  twenty- 
fourth  a  policy  was  filled  out,  and  properly  executed  by  the  presi- 
dent and  secretary,  under  the  seal  of  the  company,  and  mailed  to 
Dailey.  The  same  date,  about  two  or  three  hours  after  the  policy 
was  mailed  to  him,  Dailey  was  run  over  by  his  train  and  injured, 
so  that  he  died  the  following  day.  He  never  saw  the  policy, 
which  was  delivered  at  his  residence  in  the  regular  course  of  mail. 
The  premium  required  by  the  company  was  afterwards  tendered 
and  refused.  Mr.  McBride  testified  on  the  trial  that  he  informed 
Miller,  the  secretary,  of  all  the  facts,  and  that  Miller  agreed  to 
charge  him  with  the  premium,  and  issue  the  policy  at  once. 
McBride  says :  "  I  had  told  Miller  that  Dailey  was  going  to  let 
his  other  insurance  run  out,  and  he  has  promised  to  let  me  write 
him  up  as  soon  as  his  other  insurance  runs  out."  Miller  said : 
"  You  get  it  as  soon  as  you  can.  We  want  it,  and  he  may  not 
see  you  when  it  runs  out,  and  get  another  year's  insurance  in 
some  other  company."  Mr.  Miller  does  not  deny  that  he  was 
informed  of  the  other  insurance,  and  of  Dailey's  wish  not  to  pay 
the  premium  at  once.  He  says,  however,  that  he  did  not  agree 
to  issue  the  policy  and  give  credit  for  the  premium.  He  did  fill 
out  the  policy,  however,  and  dated  it  back  to  the  date  of  the 
application,  January  sixteenth,  but  claims  that  he  instructed  his 
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cashier  not  to  deliver  it  until  March  first,  when  the  premium 
would  be  collected. 

1.  The  defense  claims  that  the  pohcy  was  not  operative  at  the 
time  of  DaUey's  death,  for  the  reason  that  it  had  not  been  deliv- 
ered ;  that  it  was  sent  to  applicant's  house  by  mistake ;  that  the 
advance  premium  had  not  been  paid ;  and  that  it  was  agreed  that 
it   should   not  be   operative  until  March  1,  1891.     The  court 
instructed  the  jury  substantially  that  if  the  policy  was  filled  out 
by  the  secretary  with  intent  to  have  it  take  immediate  eflEect,  he 
knovring  of  the  other  insurance  and  of  the  agreement  to  give 
credit  for  the  premium,  and  that  it  was  mailed  to  the  deceased 
with  intent  to  have  it  take  immediate  effect,  the  plaintiff  could 
recover ;  but,  on  the  other  hand,  if  the  secretary  indorsed  it  to 
take  effect  on  the  first  of  March,  when  the  other  policy  expired, 
and  the  secretary  did  not  agree  to  extend  credit  for  the  pre- 
mium, and  the  policy  was  mailed  to  the  deceased  by  mistake  of 
the  cashier,  and  against  the  instructions  of  the  secretary,  the 
plaintiff  would  not  be  entitled  to  recover.     The  court  further 
charged  the  jury  "  if  they  believed  the  statements  as  to  the  other 
insurance   contained   in  the  application  were  made  under  the 
direction  of  McBride,   after  he  had  been   fully  informed   of 
the  facts,  and  the  answers  were  written  in  by  McBride,  after 
being  so  informed,  the  defendant  would  be  bound  by  the  acts 
of  McBride,  as  he  was  the  agent  of  the  company."     We  think 
there  was  testimony  in  the  case  to  sustain   those   instructions. 
McBride  says  he  knew  of  the  other  insurance,  and  the  amount  of 
it,  and  when  it  would  expire.     He  testifies  that  he  advised  the 
secretary  of  it,  and  in  fact  solicited  the  insurance  under  the 
advice  of  the  secretary.     If  so,  then,  notwithstanding  the  answers 
in  the  application  were  not  truthfully  made,  the  company  could 
not  avoid  the  policy.     The  knowledge  of  McBride  and  the  secre- 
tary was  the  knowledge  of  the  company,  and  the  company  must 
be  held  to  have  waived  the  right  to  insist  upon  the  other  insur- 
ance as  a  forfeiture.     Under  such  circumstances  it  is  not  in  a  posi- 
tion to  assert  that  the  answers  are  untrue.     Pudritsky  v.  Lodge, 
76  Mich.  428 ;  43  N.  W.  Eep.  373.     The  court  was  not  in  error 
in  the  charge  as  to  the  extension  of  time  to  pay  the  premium, 
and  the  delivery  of  the  policy,  to  take  immediate  effect.     If  the 
secretary,  knowing  all  the  facts,  filled  out  the  policy  with  intent 
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to  have  it  take  immediate  effect,  and  caused  it  to  be  mailed  to  the 
deceased  as  of  force  and  effect  at  that  time,  the  company  cannot 
now  be  heard  to  say  that  there  was  no  delivery,  though  it  did  not 
reach  its  destination  until  after  the  death  of  the  insured,  if  these 
facts  were  true,  the  beneficiary  could  have  enforced  a  delivery  of 
the  policy  if  delivery  had  been  refused.  The  contract  was  com- 
plete when  the  application  was  accepted  and  credit  given  for  the 
premium.  May  Ins.  §  46.  It  is  contended  that  the  court  was  in 
error  in  directing  the  jury  that  Mr.  McBride  was  the  agent  of 
the  company,  and  that  the  company  would  be  bound  by  his  acts 
in  writing  in  the  answers  to  the  questions  in  the  application.  We 
think  the  court  was  not  in  error  in  this  part  of  the  charge.  Mr. 
McBride  was  given  authority  to  take  the  application,  and  it 
appears  that  he  was  sent  by  the  secretary  for  the  very  purpose  of 
obtaining  the  application,  the  secretary  knowing  at  that  time  that 
Dailey  had  other  insurance. 

2.  Another  question  in  the  case  relates  to  a  certain  condition 
in  the  policy.  The  policy  recites :  "  The  conditions  under  which 
this  certificate  is  issued,  and  to  which  the  insured  by  his  accept- 
ance hereof  agrees,  are  as  follows :  Standing  or  walking  on  the 
roadbed  or  bridge  of  any  railway,  or  attempting  to  enter  or  leave 
moving  conveyances  using  steam,  electricity,  water  or  compressed 
air  as  a  motive  power  are  hazards  not  covered  by  this  insurance, 
and  no  sum  will  be  paid  for  injuries  or  death  in  consequence  of 
such  exposure,  or  while  the  insured  is  thus  exposed."  The  appli- 
cation upon  which  this  policy  was  issued  is  set  out  in  the  record, 
and  is  entitled  "  Application  for  Membership  in  the  Preferi-ed 
Masonic  Mutual  Association  of  America,"  and  states  :  "  I  hereby 
apply  for  membership  in  the  above  association,  membership  to  be 
based  upon  the  following  statement  of  facts,  which  I  hereby  war- 
rant to  be  true,  and  agree  to  accept  certificate  of  membership 
subject  to  all  its  conditions  and  provisions."  The  blank  form  of 
application  is  numbered  with  questions  and  answers  from  1  to  20 
inclusive.  No.  4  is  as  follows  in  question  and  answer :  Question  : 
"  Place  and  business."  Answer :  "  M.  C.  Ry.  Co.,  Detroit." 
Ko.  6  :  "  Occupation."  Answer :  "  Passenger  conductor  M.  C. 
Ry."  No.  7 :  "  What  are  the  duties  required  of  you  in  these 
occupations  ?  Answer  fully."  Answer :  "  Running  passenger 
train."     "No.  8 :  "  Name  and  hne  of  business  of  firm  of  which 
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you  are  a  member,  or  by  whom  you  are  employed."  Answer  : 
"  M.  C.  Ey.  Co."  No.  15  :  "  Have  you  in  contemplation  any 
special  journey  or  hazardous  undertaking,  not  stated  in  this  appli- 
cation for  indemnity  ? "  Answer  :  "  No."  No.  16  :  *'  Are  you 
aware  that  the  benefits  from  this  association  will  not  extend  to 
nor  cover  hernia,  orchitis,  nor  to  any  bodily  injury  happening 
directly  or  indirectly  in  consequence  of  disease,  nor  to  death  or 
disability  caused  wholly  or  in  part  by  bodily  infirmities  or  dis- 
ease, or  by  the  taking  of  poison  in  any  form  or  manner,  or  by 
any  surgical  operation  or  medical  or  mechanical  treatment,  nor  to 
any  cause  except  when  the  accidental  injury  shall  be  caused  by 
external  and  accidental  violence,  and  that  these  shall  be  the  proxi- 
mate and  sole  cause  of  disability  or  death  ? "  Answer  :  ''  Yes." 
No.  17 :  "  Are  your  habits  of  life  correct  and  temperate,  and  do 
you  understand  that  the  certificate  of  insurance  will  not  cover 
any  injury  which  may  happen  to  you  while  under  the  influence 
of  intoxicating  drinks,  or  in  consequence  of  having  been  under 
the  influence  thereof  ? "  Answer:  "Yes."  No.  18:  "Are  you 
aware  that  any  misstatement  or  concealment  of  facts  by  you,  or 
the  omission  or  neglect  to  pay  within  thirty  days  from  the  date 
of  notice  the  quarter  annual  fee,  or  any  of  the  assessments  made 
by  the  association  upon  you,  will  work  a  forfeiture  of  all  the 
claims  you  or  your  heirs  or  legal  representatives  may  have  to  any 
benefits  arising  from  your  connection  with  this  association!" 
Answer  :  "  Yes."  "  Applications  for  certificates  are  not  binding 
until  accepted  by  the  secretary.  No  other  person  is  authorized 
to  bind  the  association.  [Signed]  A.  H.  Dailey.  Accepted  Jan. 
19,  1891,  12  o'clock  noon.  A.  C.  M.,  Secretary.  3-1-91." 
Aside  from  the  questions  of  other  insurance,  which  have  been 
before  discussed,  the  foregoing  contains  substantially  all  there  is 
in  the  application  which  Dailey  signed. 

It  is  contended  that  no  recovery  can  be  had  under  this  policy, 
for  the  reason  that  the  proofs  show  conclusively  that  Mr.  Dailey 
came  to  his  death  while  attempting  to  alight  from  his  train  when 
it  was  in  motion,  and  that  the  direct  cause  of  his  injury  and 
death  resulting  therefrom,  was  in  attempting  to  alight  from  his 
train  while  in  motion.  The  declaration  avers  that,  "  at  the  time 
said  injuries  were  incurred  by  said  Arthur  II.  Dailey  as  aforesaid, 
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he,  the  said  Arthur  H.  Dailey,  was  not  attempting  to  enter  or 
leave  a  moving  conveyance,  as  defined  by  said  policy."  It  is  con- 
tended by  plaintiff  (1)  that  there  was  some  evidence  from  which 
the  jury  might  find  that  the  deceased  did  not  meet  his  death  from 
attempting  to  leave  the  train  while  in  motion  ;  (2)  that  under  the 
application  the  insured  was  entitled  to  have  a  policy  issued  to 
him  which  did  not  contain  these  restrictions ;  (3)  that  under  the 
application  it  is  fairly  to  be  inferred  that  an  accident  such  as 
caused  the  death  of  Dailey  was  within  the  express  risk  against 
which  it  was  assumed  to  insure ;  (4)  that  the  restriction  in  the 
policy  cuts  out  the  probable  accidental  violence  which,  in  the 
minds  of  both  parties,  Mr.  Dailey,  a  railway  passenger  conductor, 
was  insuring  himself  against ;  that  the  restriction  would  practi- 
cally render  the  insurance  nugatory  and  valueless,  and  that  it 
must,  therefore,  be  held  inoperative  so  far  as  this  insurance  is 
concerned.  There  can  be  no  doubt  about  the  correctness  of 
plaintiff's  position  when  we  take  into  account  the  answers  given 
to  the  questions  in  the  application,  and  had  the  action  been 
brought  upon  the  contract  made  by  the  acceptance  of  the  appli- 
cation, no  doubt  could  arise  as  to  the  plaintiff's  right  of  recovery ; 
but  the  declaration  avers  that  the  deceased  did  not  come  to  his 
death  by  the  attempt  to  leave  the  moving  train.  Failing  to  estab- 
lish that  fact,  and  it  being  shown  by  defendant  that  the  proxi- 
mate cause  of  the  injury  and  death  was  the  attempt  to  leave  the 
train  while  in  motion,  it  is  now  asserted  that  that  was  one  of  the 
very  risks  insured  against,  and  plaintiff  should  be  permitted  to 
recover  for  that  reason.  We  think  there  was  no  evidence  from 
which  the  jury  would  have  been  warranted  in  finding  that  Dailey 
came  to  his  death  by  any  other  means  than  in  an  attempt  to  leave 
the  train  while  in  motion.  We  are  also  satisfied  from  the  appli- 
cation and  the  information  which  that  gave  to  the  defendant 
company  that  accidents  of  this  kind  are  of  the  risks  intended  to 
be  insured  against.  The  sole  business  of  the  deceased  was  in 
running  passenger  trains,  and  this  was  plainly  stated  in  the  appli- 
cation. It  is  common  knowledge  that  conductors  of  passenger 
trains  on  all  railroads  must,  in  the  very  nature  of  their  business, 
not  only  enter  but  leave  their  trains  before  they  come  to  a  full 
stop.  It  is  common  knowledge  that  conductoi-s  of  passenger  trains 
have  full  charge  of  their  trains.    They  give  the  signal  to  start,  and 


Dailey  v.  Pbeferbed  Masonic  Mut.  Ago.  Assn.       403 

after  the  train  starts  they  get  on  board.  At  stations  when  the 
train  pulls  up,  and  before  it  stops,  the  conductor  aUghts  upon  the 
platform.  This  may  be  a  dangerous  practice,  but  it  is  among  the 
risks  which  the  passenger  conductor  assumes  when  he  enters 
upon  such  employment,  and  so  general  is  this  knowledge  that 
the  defendant  company,  when  it  took  and  approved  the  applica- 
tion, must  have  had  knowledge  of  it.  In  view  of  this,  the  above 
restriction  in  the  policy  cannot  be  insisted  upon  by  the  defendant 
company,  and,  if  the  declaration  had  been  based  upon  the  con- 
tract actually  made,  the  questions  here  raised  by  plaintiff  might 
be  of  avail.  As  before  stated,  the  contract  was  complete  when 
the  application  was  accepted  and  credit  given  by  the  secretary 
for  the  premium.  The  insurance  which  the  parties  agreed  upon 
is  substantially  set  out  in  the  application,  and  the  insured  had  no 
reason  to  believe  from  it  that  there  was  to  be  any  such  restriction 
as  to  entering  or  leaving  moving  trains  as  contained  in  tliis  policy. 
He  was  entitled  to  have  a  policy  issued  to  him  in  conformity  to 
the  application,  and  if  the  suit  had  been  planted  on  the  contract 
of  insurance  such  as  the  minds  of  the  parties  met  upon,  and  the 
other  facts  were  as  found  by  the  jury,  there  could  be  no  doubt 
about  the  right  of  recovery.  If  it  was  the  intent  of  the  parties 
that  the  policy  should  issue  at  once  when  the  application  was 
accepted,  and  the  application  was  accepted  to  take  effect  as  of 
January  nineteenth,  so  as  to  give  the  insured  the  same  legal 
remedy  which  he  would  have  had  had  the  policy  been  delivered 
on  that  day,  and  that  was  the  intent  of  the  parties,  the  law  will 
give  effect  to  such  intention.  Davenport  v.  Insurance  Co.,  17 
Iowa,  276;  Perkins  v.  Insurance  Co.,  4  Cow.  64:6;  Tayloe  v. 
Insurance  Co.,  9  How.  390.  But  as  the  declaration  counts  on 
the  policy  as  the  contract  between  the  parties,  and  negatives  the 
restrictive  clause,  and  this  not  being  proved,  the  action  cannot,  in 
its  present  form,  be  maintained,  and  the  judgment  of  the  court 
below  must  be  reversed.  New  trial  granted,  with  costs.  The 
other  justices  concurred.* 

ACCroENT  INSURANCE  — RECENT  DECISIONS. 

1.  Application  —  effect  of  untrue  statement  in,  when  agent  knows 
iSacts. —  An  accident  insurance  company  cannot  escape  its  liability  under  a 
policy  on  the  ground  that  the  insured,  who  was  deaf,  signed  an  application 

*  Reported  in  57  N.  W.  Rep.  184. 
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stating  that  he  was  not  subject  to  any  bodily  infirmity,  where  it  appeared  that 
the  company's  agent  who  took  the  application  had  full  knowledge  of  the 
insured's  physical  condition.  FoUette  v.  United  States  Mut.  Ace.  Assn.,  110 
N.  C.  877;  14  S.  E.  Rep.  923. 

2.  Application  to  be  construed  in  insured's  fiavor. —  Where  insured, 
while  a  boy,  received  injuries  from  which  he  recovered  so  that  they  did  not 
increase  his  liability  to  accidental  injury,  or  contribute  to  the  accident  which 
resulted  in  his  death,  his  policy  was  not  forfeited  by  a  statement  in  his  appli- 
cation that  he  had  never  been  physically  injured  or  subject  to  bodily  or 
mental  infirmity  or  disease,  the  insured  being  entitled  to  a  liberal  con- 
struction  in  his  favor.  Standard  Life  &  Ace.  Ins.  Co.  v.  Martin,  133  Ind.  376; 
33  N.  E.  Rep.  106. 

8.  Loss  of  both  feet  —  policy  construed. —  Where  a  total  paralysis  of 
both  legs  results  from  an  accident  to  insured,  he  has  sustained  a  loss  of  both 
feet  within  the  meaning  of  a  policy.  Sheanon  v.  Pacific  Mut.  life  Ins.  Co., 
88  Wis.  507;  58  N.  W.  Rep.  878. 

4.  Notice  and  proofs  of  injury  or  death. — An  accident  policy  of  insur- 
ance, stipulating  that  failure  to  notify  the  company  of  an  injury  for  the  space 
of  ten  days  after  it  is  received  shall  bar  all  claim  under  the  policy,  is  valid; 
and  when  such  stipulation  has  neither  been  complied  with  nor  waived  the 
assured  cannot  recover  upon  the  policy.  Hey  wood  v.  Maine  Mut.  Ace.  Assn., 
86  Maine,  289;  27  Atl.  Rep.  154. 

Where  a  condition  in  an  accident  insurance  policy  requires  written  notice  to 
the  insurer  of  any  accidental  injury  to  the  insured  "with  full  particulars  of 
the  accident  and  injury,"  and  provides  that  *'  failure  to  give  such  notice  within 
ten  days  from  the  date  of  either  injury  or  death"  shall  invalidate  all  claims 
under  the  policy,  the  ten  days  in  which  to  give  notice  do  not  begin  to  run 
until  the  fact  of  death,  and  the  circumstances  under  which  it  oceurred,  have 
been  ascertained.  28  N.  Y.  Supp.  173,  affirmed.  Trippe  v.  t*rovident  Fund 
Soc. ,  140  N.  Y.  28;  85  N.  E.  Rep.  816.  Where  an  administrator,  with  the  implied 
consent  of  an  accident  indemnity  association,  adopts  and  relies  upon  the  act  of 
a  third  party,  who  has  filed  with  such  association  proof  of  a  claim  growing 
out  of  the  accidental  killing  of  such  administrator's  intestate,  a  member  of 
the  association,  the  latter  will  not  be  allowed  to  defeat  a  recovery  upon  the 
ground  that  it  was  incumbent  on  the  administrator  to  file  the  proof  himself, 
or  that  he  could  not,  with  its  implied  consent,  adopt  as  his  own  that  filed  by 
such  third  party.  Wilson  v.  Northwestern  Mut.  Ace.  Assn.,  58  Minn.  470;  55 
N.  W.  Rep.  626. 

An  accident  insurance  policy  provided  that  a  failure  to  give  immediate  writ- 
ten notice  of  an  accidental  injury  or  death  to  the  company  at  its  home  office 
should  invalidate  the  policy.  The  beneficiary  went  to  the  office  of  the  local 
agent  to  notify  him,  and  left  word  with  his  clerk,  whereupon  the  local  agent 
notified  the  home  office  in  writing.  The  home  office  thereupon  had  the  case 
investigated  by  its  officers,  and  its  surgeon  attended  the  post  mortem  examina- 
tion of  the  insured.  The  notice  to  the  local  agent  was  given  in  May,  and 
although  the  accident  occurred  in  March,  it  did  not  appear  to  be  serious  until 
April.  Held  proper  to  submit  to  the  jury  the  question  whether  written  notice 
had  been  given  within  a  reasonable  time,  and  whether  the  company  had 
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'Waived  such  notice.    American  Ace.  Ins.  Co.  v.  Norment,  91  Tenn.  1;  18  S. 
W.  Rep.  396. 

5.  Waiver  of  notice  or  proofii  of  ii^ury  or  death. —  A  policy  provided 
that  no  action  should  be  brou((ht  on  it  until  proofs  of  death  should  be  received 
at  the  home  office  of  the  company.  The  evidence  showed  that  the  beneficiary 
had  written  three  times  to  the  home  office,  requesting  blank  forms  for  proof 
of  death,  and  that  each  time  the  company  had  refused  to  act  unless  the  bene- 
ficiary would  sign  an  agreement  admitting  that  she  had  failed  t^o  give  imme- 
diate notice  of  the  injury.  Held  proper  to  submit  to  the  jury  the  question 
whether  the  company  had  waived  proof  of  death.  American  Ace.  Ins.  Co.  v. 
Norment,  91  Tenn.  1;  18  S.  W.  Rep.  95. 

In  Trippe  v.  Provident  Fund  Soc.,  140  N.  Y.  28;  35  N.  E.  Rep.  316,  it  was 
held  that  the  insurer  waived  the  condition  requiring  notice  within  ten  days  by 
retaining,  without  objection,  a  notice  of  the  accidental  death  of  insured,  given 
more  than  ten  days  after  such  death,  and  a  subsequent  notice  from  the  admin- 
istrator of  insured;  by  fumishiDg  the  necessary  blanks  for  proof  of  loss;  by 
retaining,  without  objection,  the  proofs  made  in  compliance  with  the  terms 
of  the  policy,  and  by  subsequently  calling  for,  and  receiving,  further 
information. 

A  denial  of  liability  waives  the  provision  as  to  notice  and  proofs  of  loss. 
Sheanon  v.  Pacific  Mut.  Life  Ins.  Co.,  83  Wis.  507;  53  N.  W.  Rep.  878. 

6.  Lixnitation  to  bring^g'  auit. —  The  holder  of  an  accident  policy  that 
provides  that  suit  thereon  must  be  brought  within  a  year  from  the  time  of  the 
alleged  accident,  where  he  was  notified  five  months  before  the  expiration  of 
the  year  by  the  company  that  it  declined  to  pay  his  claim,  and  that  "it  would 
be  better  to  let  the  courts  decide  this  matter,"  cannot  bring  suit  after  the  expira- 
tion of  the  year.  Law  v.  New  England  Mut.  Ace.  Assn.,  94  Mich.  266;  53  N. 
W.  Rep.  1104. 

7.  Oompany  boiind  by  agent's  claaaiflcation  of  insured's  occupation. 
— Where  an  applicant  for  insurance  against  accident  makes  a  true  and  full 
Btatement  of  his  occupation  to  the  company's  agent,  the  company  is  bound, 
after  loss,  by  the  dassification  which  the  agent  gives  him;  and  if  he  is  wrongly 
classified,  according  to  the  company's  rules,  the  fact  that  he  certifies  to  an 
understanding  of  the  company's  classification  of  risks,  and  that  he  belongs  to 
the  class  given,  is  immaterial,  when  in  fact  his  only  means  of  understanding 
such  classification  is  through  the  representations  of  the  agent.  Pacific  Mut. 
life  Ins.  Co.  v.  Snowden.  7  C.  C.  A.  264;  58  Fed.  Rep.  842.  To  same  effect: 
New  York  Ace.  Ins.  Co.  v.  Clayton,  (Ct.  of  App.)  59  Fed.  Rep.  559. 

8.  Exceptions  to  liability — voluntary  exposure  to  danger. —  The 
cleaning  of  a  gun  not  known  to  be  loaded  and  which  is  discharged  on  account 
of  an  unknown  defect,  is  not  a  **  voluntary  exposure  to  unnecessary  danger," 
within  an  accident  policy.  Miller  v.  American  Mut.  Ace.  Ins.  Co. ,  92  Tenn. 
167;  21  8.  W.  Rep.  39. 

"Voluntary  exposure  to  unnecessary  danger  and  hazardous  or  perilous 
adventure,"  in  an  accident  insurance  policy,  exempting  the  insurer  from  lia- 
bility for  death  produced  from  such  exposure,  means  wanton  or  grossly 
imprudent  exposure.  Manufacturers'  Ace.  Indemnity  Co.  v.  Dorgan,  7  C.  C. 
A.  581;  68  Fed.  Rep.  945. 
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0.  Injury  from  being  on  railroad  — proofl— Plaintiff's  intestate  held  an 
acddent  and  death  policy  in  defendant  company,  which  provided  that  defend- 
ant would  not  be  liable  for  injury  resulting  from,  or  attributable  partially  or 
wholly  to  his  being  upon  a  railroad  bridge,  trestle  or  roadbed.  Decedent's 
dead  body  was  found  beside  a  railroad  track,  he  having  been  last  seen  alive 
the  evening  before,  and  no  one  knew  how  or  when  he  was  killed.  Held,  where 
defendant  did  not  deny  that  death  resulted  from  accidental  injuries,  visible  on 
deceased's  person,  that  the  jury  were  properly  instructed  that,  to  prevent  a 
recovery,  they  must  be  satisfied  that  deceased  broke  the  conditions  of  the 
policy.  Dougherty  v.  Pacific  Mut.  Life  Ins.  Co.,  154  Penn.  St.  385;  25  Atl. 
Rep.  739. 

10.  Death  from  falling  into  the  water  —  whether  accidental  or  the 
reBiUt  of  disease. — A  drowning  caused  by  a  temporary  trouble  to  which  the 
insured  was  not  subject,  but  which  was  entirely  unusual  and  uncommon^ 
whereby  he  fell  into  the  water,  is  "accidental,"  within  the  meaning  of  an 
accident  insurance  policy.  Manufacturers'  Ace.  Indemnity  Co.  v.  Dorgan,  7 
C.  C.  A.  581;  58  Fed.  Rep.  945.  Under  a  provision  of  an  accident  insurance 
policy  that  the  risk  shall  not  extend  ' '  to  any  case  except  when  the  accidental 
injury  shall  be  the  proximate  and  sole  cause  of  disability  or  death,"  if  the 
insured  suffer  death  by  drowning  the  drowning  is  the  proximate  and  sole  cause 
of  death,  no  matter  what  the  cause  of  falling  in  the  water,  unless  death  would 
have  been  the  result  without  the  presence  of  the  water.  Ibid.  Under  a  pro- 
vision of  such  a  policy  that  the  risk  shall  not  be  extended  to  "accidental 
injuries  or  death  resulting  from  or  caused,  directly  or  indirectly,"  by  fits, 
vertigo  or  other  disease,  an  accidental  death  by  drowning  results  from  and  is 
caused  indirectly  by  fits,  vertigo  or  other  disease,  if  the  fall  into  the  water 
from  which  drowning  ensues  is  caused  by  such  disease.  Ibid.  A  pro- 
vision in  such  a  policy  that  the  risk  shall  not  extend  to  death  caused  by  bodily 
infirmities  or  disease  does  not  include  fainting  produced  by  indigestion  or  a 
lack  of  proper  food,  or  any  other  cause  which  would  show  a  mere  temporary 
disturbance  or  enfeeblement.     Ibid. 

11.  Exemptions  'must  be  specially  pleaded  to  be  available  as  a 
defense. — An  exemption  must  be  specially  pleaded  by  the  insurer  before  It 
can  be  made  available  as  a  defense,  and  if  it  be  not  pleaded  the  court  may 
exclude  any  evidence  offered  to  establish  the  rule  which  it  is  claimed  has  been 
violated.  Standard  life  &  Ace.  Ins.  Co.  v.  Jones,  94  Ala.  434;  10  South. 
Rep.  530. 


Carpenter  v.  United  States  Life  Ins.  Co.  of  New  Yoek. 

(Supreme  Court  of  Pennsylvania,  April  3,  1894.) 

Life  insurance.    Insurable  interest.     One  has  an  insurable  interest  in 
the  life  of  another  who,  out  of  friendship,  and  without  any  bonds  of  kinship* 
j  has  assumed  the  position  of  father  to  him. 
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ACTION  by  Adaline  Carpenter  against  the  United  States  Life 
Insnrance  Company  of  New  York.     A  nonsuit  was  granted 
and  plaintiff  appeals. 

Watson  <&  McLea/n^  for  appellant.     S.  J.  Strauss^  Addison 
Candor  and  G.  La  Rue  Munson^  for  appellee. 

Dean,  J.  Alanson  B.  Tyrell,  a  man  about  sixty  years  of  age, 
living  with  his  family  near  Wilkes  Barre,  had  in  his  house,  as  a 
domestic,  a  poor  girl  named  Adaline  Carpenter.  So  far  as  appears 
from  the  evidence,  prompted  solely  by  a  benevolent  and  kindly 
disposition,  this  old  man  befriended  this  girl,  sent  her  to  school 
and  paid  her  expenses.  In  return  she  at  times,  for  small  wages, 
performed  some  services  for  him,  such  as  keeping  his  books  and 
copying  his  letters.  He  was  a  designer  and  builder  of  coal 
breakers,  and  seems  to  have  had  considerable  business.  On  the 
the  10th  of  December,  1892,  he  took  out  a  policy  of  insurance  on 
his  life,  in  the  sum  of  $2,000,  payable  to  himself,  in  the  defendant 
company.  He  paid  the  first  annual  premium,  $104.84.  Thirteen 
days  thereafter,  on  the  twenty-third  of  the  same  month,  he 
assi^ed  the  policy,  in  writing,  to  Adaline  Carpenter,  sealed  it  in 
a  package  and  delivered  it  to  her  with  the  injunction  not  to  open 
it  until  after  his  death.  Notice  of  the  assignment,  as  provided 
by  the  policy,  was  duly  given  the  company,  and,  without  objec- 
tion, acknowledgment  of  the  notice  was  made  by  indorsement  on 
a  duplicate.  On  April  1,  1893,  Tyrell  died.  Adaline  Carpen- 
ter inspected  the  package  delivered  to  her,  found  in  it  the  policy 
regularly  assigned  to  her,  and  made  proper  proof  of  the  death  of 
the  insured,  and  demand  for  payment.  The  company,  on  the 
ground  that  the  policy  was  a  wagering  contract,  refused  payment. 
Thereupon,  this  suit  was  brought,  and  the  learned  judge  of  the 
court  below,  holding  that,  so  far  as  concerned  this  plaintiff,  the 
contract  was  a  wagering  contract,  and,  therefore,  void,  nonsuited 
her ;  and  from  that  judgment  we  have  this  appeal. 

The  judgment  of  the  court  below  is  based  on  Gilbert  v.  Moose, 
104  Penn.  St.  74 ;  Meily  v.  Hershberger,  16  Wkly.  Notes  Cas. 
186 ;  Downey  v.  Hoffer,  110  Penn.  St.  109 ;  20  Atl.  Eep.  656, 
and  that  line  of  cases  which  holds  that  the  absolute  assignment  of 
a  policy  to  one  having  no  interest  in  the  life  of  the  insured,  the 
assignor  parting  with  all  control  over  the  policy,  renders  it  a 
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wagering  contract  as  to  such  assignee,  and  he  cannot  recover 
thereon.  It  seems  to  us  the  learned  judge's  conchision  is  not 
drawn  from  all  the  material  facts,  but  only  from  a  part  of  them. 
At  the  trial,  counsel  on  both  sides  admitted  the  following  facts, 
which  were  put  upon  the  record :  " Alanson  B.  Tyrell,  after  he 
had  made  the  assignment  of  the  policy  in  question  to  the  plaintiff, 
placed  the  policy  and  the  assignment  and  the  receipt  in  an  envel- 
ope, and  sealed  it,  and  inclosed  it  in  a  package,  and  delivered  it 
to  the  plaintiff,  and  it  has  remained  in  her  possession  ever  since ; 
and  further,  that,  at  the  time  the  papers  in  question  were  delivered 
to  the  plaintiff,  she  was  not  a  creditor  of  the  insured,  nor  a  rela- 
tive, nor  connected  by  ties  of  blood  or  marriage,  but  only  a  friend 
of  the  insured."  The  facts,  as  contained  in  this  admission,  were 
assumed  to  be  all  of  the  material  facts  bearing  on  the  issue. 
From  them  it  was  inferred  the  plaintiff  had  no  insurable  interest 
in  the  life  of  Tyrell ;  and  as  he  had,  by  the  assignment  and  deliv- 
ery of  the  policy,  relinquished  control  over  it,  it  was,  under  the 
authority  of  the  line  of  cases  already  noticed,  held  to  be  a 
wagering  contract.  But  do  all  the  facts  of  which  there 
was  evidence,  when  taken  together,  warrant  the  conclusion 
that  this  plaintiff  had  no  insurable  interest  in  the  life  of 
Tyrell  ?  If  Tyrell,  when  slie  was  young,  had  taken  this  girl 
into  his  family,  treated  her  as  a  member  of  it,  reared  and 
educated  her;  when  she  was  of  age,  had  assisted  her  in 
getting  remunerative  employment,  had  watched  over  her,  and 
interested  himself  in  her  welfare,  it  could  have  been  truthfully 
said  he  stood  in  the  place  of  a  parent  to  her,  not  by  virtue  of  tl>e 
legal  relation  of  a  child  boni  to  him  in  wedlock,  or  by  adoption 
under  our  statute,  but  by  his  voluntary  assumption  of  the  paternal 
relation  towards  her,  with  her  consent.  Without  any  legal  obli- 
gation other  than  friend,  he  chose  to  assume  all  the  burdens  inci- 
dent to  this  domestic  relation  of  parent  and  child.  His  conduct  and 
promises  for  years  warranted  her  in  behoving  the  relation  would 
continue  while  his  life  lasted.  Having  thus  raised  her  from  the 
humbler  station  in  which  he  found  her,  he  was  continuing  his 
kindness  at  the  date  the  policy  was  assigned;  for  this  offer, 
although  rejected  by  the  court  as  immaterial,  must  be  taken  as 
the  facts :  Plaintiff,  among  other  facts,  offers  to  prove :  ''  That, 
during  the  first  two  years  of  her  acquaintance  with  the  insured, 
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fihe  was  a  servant  girl  in  his  house,  he  being  a  married  man  with 
a  family,  and  about  sixty  years  of  age ;  that,  aboat  the  time  she 
quit  his  service,  he  told  her  that  she  ought  to  educate  herself,  so 
that  she  might  be  fit  to  earn  a  living  by  keeping  books  and  type- 
writing ;  that  he  then  told  her  if  she  would  go  to  a  business  col- 
lege at  Wilkes  Barre  he  would  pay  her  tuition ;  that  she  went  to 
a  business  college,  and  was  there  for  several  months,  and  studied 
bookkeeping ;  that  the  insured  paid  her  tuition  there ;  that  when 
she  left  the  business  college  the  insured  purchased  for  her  a  desk 
and  chair,  and  secured  her  desk  room  in  the  office  of  Mr.  Ganster 
of  Wilkes  Barre ;  that  when  in  Mr.  Gunster's  office  she  kept  the 
insured's  time  book  (the  insured  being  a  builder  of  coal  breakers, 
and  employing  a  large  number  of  men) ;  that  for  keeping  said 
books  the  insured  paid  her  at  the  rate  of  twenty  dollars  per 
month ;  that  she  Jef  t  the  office  of  Mr.  Gunster  in  February,  1893, 
and  came  to  Williamsport  for  the  purpose  of  entering  Pott's 
Commercial  College  to  learn  shorthand  writing  and  typewriting ; 
that  the  insured  told  her  before  she  left  Wilkes  Barre  that  he 
would  pay  her  tuition  at  said  college ;  that  she  entered  said  col- 
lege and  studied  shorthand  writing  and  typewriting,  and  the 
insured  paid  her  tuition ;  that  after  she  came  to  Williamsport  she 
received  several  letters  from  S.  W.  Tyrell,  the  son  of  the  insured, 
informing  her  of  his  father's  sickness,  and  that  she  also  received 
two  letters  in  the  meantime  from  the  insured,  stating  the  fact  of 
his  sickness,  and  inquiring  how  she  was  getting  along ;  that,  in 
response  to  said  letters,  she  went  to  the  home  of  her  father  and 
mother,  in  the  borough  of  Edwardsville,  near  the  home  of  the 
insured,  and  while  there  the  insured  died." 

As  this  case  stood  upon  the  record,  the  plaintiff,  as  the  assignee 
of  the  deceased,  stood  in  his  place ;  was  his  representative.  So 
far  as  appears,  she  was  making  no  claim  adverse  to  the  right  of 
deceased,  or  any  representative  of  his  right.  The  antagonist  was 
the  obligor  in  the  policy.  Therefore,  she  was  not  incompetent 
under  clause  e,  section  6,  act  1877.  Her  competency  as  a  witness 
against  some  other  representative  of  the  deceased  assignor  could  not 
be  properly  raised  in  this  issue  between  these  parties.  Therefore, 
the  offer  was  material,  the  witness  was  competent  and  the  facts 
offered  to  be  proven  must  be  taken  as  proven.     The  court  below, 
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in  the  opinion  refusing  to  take  oflE  the  nonsuit,  treats  these  facts 
as  proven,  but  considers  them  wholly  immaterial.  We  think, 
having  in  view  these  facts,  as  well  as  those  admitted  of  record, 
the  plaintiff  had  an  insurable  interest  in  the  life  of  the  deceased. 
It  does  not  matter  that  this  interest  was  one  without  legal  obli- 
gation on  part  of  the  insured.  It  was  a  relation  in  every  other 
respect  parental.  Pecuniarily  and  otherwise  he  assumed  a  par- 
ent's part  towards  her,  and  she  was  justified  in  expecting  the  con- 
tinuance of  it.  The  question  in  Gilbert  v.  Moose,  supra,  was  as 
stated  by  the  court  in  these  words :  "  Can  one  having  no  interest 
in  the  life  of  the  insured,  and  for  the  purpose  of  speculation  only, 
acquire,  by  assignment  or  otherwise,  such  title  to  the  policy  as  the 
law  will  enforce?"  In  Downey  v.  Hoffer,  supra,  this  court 
assumes  with  the  court  below,  that  the  purchase  by  Downey  was 
purely  for  a  speculative  purpose,  and  says :  "  The  mischief  result- 
ing from  a  sale  of  the  policy  for  purposes  of  speculating  on 
human  life  is  so  contrary  to  the  policy  of  the  law,  and  so  in  con- 
flict with  the  just  principles  of  life  insurance  that  it  is  unsafe  to 
relax  the  rule  that  the  holder  of  the  policy  must  have  some 
pecuniary  interest  in  the  life  of  the  insured."  And  so  will  all  the 
other  cases  cited  by  appellee  where  no  recovery  by  the  assignee 
of  a  policy  was  permitted.  In  each,  the  holder  of  the  policy  was 
interested  in  the  death  rather  than  in  the  life  of  the  insured,  and 
the  policy  was  speculative.  In  the  case  before  us  the  plaintiff's 
interest  was  wholly  in  the  life  of  the  insured.  From  the  facts, 
the  benefit  to  her  from  his  fatherly  care  and  pecuniary  aid  would, 
in  a  very  few  years,  have  far  more  than  equaled  the  $2,000 
policy  assigned  to  her.  From  the  severance  of  this  relation  bv 
death  she  perhaps  sustains  a  greater  pecuniary  loss  than  any  of 
his  children.  There  may  be  an  insurable  interest  not  accompanied 
by  kinship.  Such  interest  implies  a  pecuniary  interest,  present 
or  prospective.  Cooke  Life  Ins.  §  59.  A  moral  obligation  i& 
sufficient  to  support  it.  Ferguson  v.  Insurance  Co.,  32  Hun,  306. 
A  creditor  has  an  insurable  interest  in  the  life  of  his  debtor,  who 
has  been  discharged  in  bankruptcy.  Says  May  on  Insurance 
(§  107)  :  "  The  relationship  seems  to  be  of  but  little  importance^ 
except  as  tending  to  give  rise  to  the  circumstances  which  justify 
the  expectation.  Indeed,  the  doctrine  of  the  latest  of  the  Massa* 
chusetts  cases  before  cited  is  broad  enough  to  cover  a  case  where 
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there  is  no  relationship  at  all,  save  one,  perhaps,  of  mere  friend- 
ship, if  the  circumstances  are  such  as  to  show  that  the  loss  of  the 
insured  life  will  probably  result  in  pecuniary  disadvantage  to  the 
person  procuring  the  insurance."  Here  the  plaintifE  had  nothing 
whatever  to  do  with  the  procurement  of  the  policy  or  its  assign- 
ment ;  paid  no  part  of  the  premium,  and,  so  far  as  appears,  never 
expected  to  pay  any,  for  she  was  ignorant  of  its  existence  during 
the  lifetime  of  the  insured.  She  had  substantial  grounds  for 
expecting  decided  pecuniary  advantages  from  his  life.  Why, 
then,  should  the  contract  be  termed  speculative  ?  Her  expect- 
ancy, except  in  the  one  feature  —  the  absence  of  legal  obligation 
to  enforce  it  —  was  as  well  founded  as  that  of  a  wife  or  creditor. 
If  a  voluntarj'  copartnership  gives  to  each  partner  an  insurable 
interest  in  the  lives  of  the  others ;  if  the  relation  of  superintend- 
ent or  manager  of  a  business  concern  gives  to  his  employers  an 
insurable  interest  in  the  life  of  the  superintendent  or  manager,  as 
is  well  settled  —  then  the  voluntary  relation  here  gave  to  this 
plaintiff  an  insurable  interest  in  the  life  of  one  who,  in  all  pecu- 
niary respects,  occupied  towards  her  the  place  of  a  parent,  and  the 
court  below  ought  not  to  have  held  otherwise.  The  judgment  is 
reversed,  and  a  procedendo  is  awarded.* 

LIFE  INSURANCE— RECENT  DECISIONS. 

1.  Application — effect  of  false  statements  when  truth  of  same  war- 
ranted—  instances. —  When  the  statements  in  the  application  are  made  part 
of  the  policy,  and  declared  to  be  warranties,  it  is  a  good  defense  to  show  that 
they  were  untrue,  without  further  showing  that  the  applicant  knew  or 
believed  them  to  be  untrue.  Moulor  v.  Insurance  Co.,  4  Sup.  Ct.  Rep.  466; 
111  U.  S.  835,  distinguished.  Provident  Sav.  Life  Assurance  Soc.  v. 
Llewellyn,  7  C.  C.  A.  579 ;  58  Fed.  Rep.  940. 

An  applicant  for  insurance  stipulated  that  his  answers  and  statements 
should  be  taken  as  warranties,  and  the  certificate  of  insurance  contained  a 
clause  that  it  should  be  null  and  void  if  any  of  the  statements  in  the  applica- 
tion were  false.  The  applicant  falsely  stated  in  his  application  that  he  had 
never  had  piles.  Held,  that  there  could  be  no  recovery  on  the  certificate, 
although  his  death  did  not  result  from  the  piles,  and  although  he  was  ignorant 
that  he  had  them.    Baumgart  v.  Modem  Woodmen  of  America,  85  Wis.  546 ; 

55  N.  W.  Rep.  718.     To  same  effect :  Hann  v.  National  Union,  97  Mich.  513  ; 

56  N.  W.  Rep.  884. 

An  application  for  life  insurance,  which  was  agreed  to  be  a  part  of  the  con- 
tract, warranted  the  answers  of  the  assured  to  questions  asked  therein  to  be 

♦  Reported  in  28  Atl.  Rep.  943. 
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"  full,  true  and  complete/'  and  the  policy  was  conditioned  to  be  void  if  they 
were  not  so.  One  of  the  questions  demanded  the  name  and  address  of  each 
physician  who  had  attended  the  assured  within  a  given  period,  and  the  answer 
gave  the  name  and  address  of  a  single  physician.  As  a  matter  of  fact  three 
physicians  had  attended  the  assured  within  the  period  named.  Held,  that 
the  answer  was  untrue  and,  being  a  breach  of  the  warranty,  vitiated  the 
policy  and  destroyed  the  right  to  recover  thereunder.  Brady  v.  United  life 
Ins.  Assn.,  (Ct.  of  App.)  60  Fed.  Rep.  727. 

2.  Application  —  effect  where  insured  gives  correct  information  and 
ag^nt  of  company  writes  untrue  answers. —  When  an  applicant  for  life 
insurance,  in  answer  to  a  question,  states  the  facts  fully  and  truthfully,  and 
the  agent  of  the  company,  authorized  to  ask  the  question  and  write  the 
answer,  putting  his  own  construction  on  such  facts,  deduces  therefrom  an 
erroneous  answer,  which  he  writes  down,  assuring  the  applicant  that  it  is  the 
proper  answer  upon  the  facts  stated,  and  the  one  the  insurer  wants,  the 
insured  is  not  precluded  by  his  warranty  in  the  application  from  showing  the 
facts  and  circumstances  under  which  the  answer  was  made,  and  when  so 
shown  the  insurer  is  estopped  from  questioning  the  truth  of  the  answer.  54 
Fed.  Rep.  580,  affirmed.  Mutual  Benefit  Life  Ins.  Co.  v.  Robinson,  7  C.  C.  A. 
444;  58  Fed.  Rep.  723.  To  same  effect:  Wright's  Admr.  v.  Northwestern  Mut. 
life  Ins.  Co.,  91  Ky.  208 ;  15  S.  W.  Rep.  242. 

3.  Application  —  powers  of  agent  in  respect  to,  not  aff^ted  by  limi- 
tations in  policy. —  A  provision  in  a  life  insurance  policy  withholding  from 
the  agents  authority  "  to  make,  alter  or  discharge  this  or  any  other  contract  in 
relation  to  the  matter  of  this  insurance,"  does  not  limit  the  powers  of  the 
insurer's  agents  in  preparing  and  accepting  an  application  for  insurance. 
Mutual  Benefit  Life  Ins.  Co.  v.  Robison,  7  C.  C.  A.  444 ;  58  Fed.  Rep.  723. 

4.  Breach  of  warranty  only  available  by  special  plea. —  In  an  action 
upon  a  policy  of  life  insurance,  although  the  application  is  made  part  of  the 
policy,  and  the  truth  of  the  answers  therein  made  is  expressly  warranted, 
breach  of  such  warranty  is  matter  for  special  plea,  and  evidence  of  such 
breach  is  not  admissible  under  the  general  issue,  applying  the  rule  frequently 
recognized  by  this  court  that,  **  in  relation  to  the  contract  of  insurance,  all 
matters  which  go  to  show  the  transaction  to  be  void  or  voidable,  on  the  ground 
of  fraud  or  otherwise,  must  be  specially  pleaded."  Benjamin  v.  Connecticut 
Indemnity  Assn.,  44  La.  Ann.  1017;  11  South.  Rep.  628. 

6.  Assig^nment  of  endowment  policy. —  An  endowment  policy  insuring 
a  husband's  life  for  fifteen  years  provided  for  the  payment  of  the  amount  of 
the  insurance  to  his  wife  "  for  her  sole  use,  if  living,  or,  if  the  person  whose 
life  is  insured  shall  survive  stiid  term  of  fifteen  years,  the  sum  above  insured 
shall  then  be  paid  to  him."  Ileld,  that  the  interest  of  the  wife  ceased  on  the 
survival  of  the  husband  for  fifteen  years ;  and  an  assignment  of  the  policy  by 
husband  and  wife  during  the  fifteen  years,  though  invalid  as  to  the  wife  when 
made,  was  made  valid  by  the  survival  of  the  husband  for  that  period.  Miller 
V.  Campbell,  140  N.  Y.  457;  35  N.  E.  Rep.  651. 

6.  Change  of  beneficiary. —  The  charter  of  an  insurance  company,  and  a 
general  statute,  each  provide  that  a  policy  of  life  insurance  issued  for  the 
benefit  of  the  wife  and  children  of  the  insured  shall  inure  to  their  benefit,  and 
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that  all  such  insurance  shall  be  paid  to  the  beneficiaries  named  in  the  policy, 
free  from  the  demands  of  creditors  of  the  insured.  Held,  that  neither  the 
charter  nor  the  statute  contained  anything  in  conflict  with  the  right  of  the 
insured,  reserved  in  the  policy,  to  change  the  beneficiary.  Hopkins  v.  Hop- 
kins' Admr..  »2  Ky.  324 ;  17  8.  W.  Rep.  864. 

A  life  policy  provided  that  the  money  to  become  due  on  it  should  be  pay- 
able to  C.  or  legal  representative,  or  such  person  as  assured  might  appoint  by 
writing  on  notice  to  the  insurer ;  and  that  the  policy  should  not  be  assigned 
unless  notice  and  copy  of  assignment  be  given  assured.  Held,  that,  the  policy 
having  been  assigned  by  writing  signed  by  assured  and  the  beneficiary,  in 
consideration  of  an  agreement  to  pay  a  certain  amount  to  the  assured  if  he 
should  outlive  his  expectancy,  otherwise  to  the  beneficiary,  and  notice  and 
copy  of  the  assignment  having  been  received  by  the  insurer  without  objec- 
tion, there  was  a  valid  assignment  and  substitution,  so  that  the  original  bene- 
ficiary had  no  interest  in  the  policy  which  would  entitle  her  to  sue  thereon. 
Bowen  v.  National  Life  Ajbsu.,  68  Conn.  460 ;  27  Atl.  Rep.  1059. 

7.  Contract  of  inourance  —  by  what  law  g^ovemed. —  A  policy  of  life 
insurance  which  is  delivered  and  the  first  premium  on  which  is  paid  in  the 
state  in  which  the  assured  resides  is  governed  by  the  laws  of  that  state. 
Equitable  life  Assur.  Soc.  v.  Winning,  7  C.  C.  A.  359;  68  Fed.  Rep.  541. 

8.  Forfeiture  for  non-payment  of  premium — extension,  waiver,  etc. 
—  Where  a  life  insurance  company  receives  from  the  assured  payment  of  an 
Installment  of  premium  while  a  subsequent  installment  is  overdue,  it  waives 
the  right  to  claim  a  forfeiture  on  the  ground  that  such  subsequent  installment 
was  not  paid  on  the  day  it  became  due,  in  accordance  with  a  condition  in  the 
policy  that  it  should  become  void  if  any  installment  should  not  be  paid  on  the 
day  when  payable.  19  N.  T.  Supp.  8,  affirmed.  De  Frece  v.  National  Life 
Ins.  Co.,  136  N.  T.  144;  82  N.  E.  Rep.  556. 

A  life  insurance  policy  contained  a  provision  that  "if  a  note,  taken  for  the 
premium  or  renewal  premium,  or  any  part  thereof,  on  this  policy,  shall  not  be 
fully  paid  when  due,  the  premium  shall  be  considered  as  fully  earned,  and  the 
policy  no  longer  be  in  force  or  binding  upon  the  company."  G.  gave  his  note 
for  the  premium,  which  he  failed  to  pay  when  it  became  due.  Held,  that  the 
company  was  released  thereby.  Imperial  Life  Ins.  Co.  v.  Glass,  96  Ala.  568; 
11  South.  Rep.  671.  A  provision  in  a  life  insurance  policy  authorizing  the 
deduction,  from  the  amount  payable  in  case  of  the  death  of  the  insured,  of  any 
balance  of  the  premium  for  the  year  remaining  unpaid,  or  any  indebtedness 
on  the  policy,  is  not  inconsistent  with  a  provision  that  the  policy  shall  no 
longer  be  in  force  or  binding  upon  the  company  if  a  note  for  a  premium,  or 
any  part  thereof,  is  not  fully  paid  when  due.     Ibid. 

Where  a  life  insurance  policy  provides  that  no  agent  "  can  alter,  modify  or 
waive  any  of  the  terms  or  conditions  of  this  policy,"  and  **  that  if  any  subse- 
quent premium  thereon  be  not  paid  when  due,  and  a  separate  receipt,  signed 
by  the  president  or  secretary  of  this  company  in  each  case,  given  therefor,  then 
this  policy  shall  cease,"  the  general  agents  of  the  company,  without  its  con- 
sent, cannot  extend  the  time  for  paying  premiums.  Conway  v.  Phoenix  Mut. 
Life  Ins.  Co.,  140  N.  Y.  79;  35  N.  E.  Rep.  420.  Where  such  agents,  under  a 
custom  in  their  office,  of  which  the  company  has  knowledge,  are  at  liberty. 
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not  to  make  any  new  agreement  as  to  time  for  payment  of  premiums,  but  to 
accept  payment  after  they  are  due,  and  thus  waive  the  right  to  declare  a 
forfeiture,  provided  that  at  the  time  the  conditions  have  not  been  changed  by 
an  alteration  in  the  health  of  the  insured,  and  they  extend  the  time  of  pay- 
ment of  a  premium  by  the  insured,  the  risk  is  on  him,  that,  pending  the  delay 
granted  by  the  agents,  he  may  change  in  health  or  die,  and  his  insurance  be 
lost;  and,  in  case  of  his  death  before  payment,  the  policy  is  forfeited.  O'Brien 
and  Maynard,  JJ.,  dissenting.     Ibid. 

A  policy  provided  for  payment  of  premiums  weekly,  the  policy  to  be  void  if 
the  premiums  should  be  in  arrears  more  than  four  weeks;  agents  not  author- 
ized to  make  or  alter  contracts,  or  waive  forfeiture,  or  receive  premiums  in 
arrears  after  the  time  allowed.  A  receipt  book,  issued  with  the  policy,  declared 
policies  in  arrears  more  than  four  weeks  lapsed;  expressly  prohibited  agents 
from  receiving,  and  members  from  paying,  on  lapsed  policies;  and  prescribed 
a  method  of  revival.  Ileld,  tliat  mere  assurances  of  a  branch  superintendent 
of  the  company  that  an  arrearage  did  not  matter,  made  no  difference,  etc.,  would 
not  excuse  a  delay  of  fifteen  weeks,  without  any  steps  taken  for  revival  under  the 
rules.    Mallory  v.  Metropolitan  Life  Ins.  Co.,  97  Mich.  416;  56  N.  W.  Rep.  778. 

The  oral  agreement  of  the  secretary  of  a  life  insurance  company,  made  out- 
side the  state  in  which  its  general  offices  are  located,  to  waive  payment  of  a 
premium  at  maturity,  is  binding  on  the  company.  17  N.  Y.  Supp.  333,  reversed. 
Hastings  v.  Brooklyn  Life  Ins.  Co.,  13S  X.  Y.  473;  34  N.  E.  Rep.  289. 

When  a  note  is  given  and  accepted  in  payment  of  the  first  year's  dues  and 
there  is  no  provision,  either  in  the  policy  or  the  note,  making  the  payment  of 
the  note  a  condition  to  the  continuance  of  the  insurance  after  the  note  matures, 
such  policy  is  not  forfeited  on  failure  of  the  assured  to  pay  the  note  at  maturity 
on  demand.  Stepp  v.  National  Life  &  Maturity  Assn.,  37  S.  C.  417;  16  S.  E. 
Rep.  134. 

A  dividend  being  applicable  towards  the  payment  of  a  note  at  the  same  time 
that  the  interest  on  the  note  fell  due,  the  default  of  the  assured  to  pay  the 
interest  does  not  discharge  the  defendant  from  the  duty  to  apply  the  dividend, 
if  such  application  would  pay  off  the  note,  and  so  prevent  a  forfeiture  of  the 
policy.  Van  Norman  v.  Northwestern  Mut.  Life  Ins.  Co.,  51  Minn.  57;  52  N. 
W.  Rep.  988.  The  default  of  the  assured  in  the  payment  of  interest,  amount- 
ing to  four  cents,  is  too  trifling  to  be  noticed.     Ibid. 

9.  Default  in  payment  of  premium  —  right  to  new  policy  for  a  pro- 
portion of  sum  insured. —  An  insurance  policy  provided  that,  in  case  of 
default  in  the  payment  of  premiums,  the  company  should  not  be  liable  for 
the  sum  insured  or  any  part  thereof,  and  the  policy  should  cease  and  deter- 
mine, provided  that,  if  default  should  be  made  after  the  receipt  of  two  whole- 
year  premiums,  then  the  company  should  issue  a  new  policy  for  a  proportion 
of  the  sum  insured,  on  the  surrender  of  the  old  policy  within  twelve  months 
after  default.  Two  whole-year  premiums  were  paid,  but  the  policy  was  not 
surrendered  within  twelve  months  after  default.  Held,  that  the  company  was 
not  liable  for  any  part  of  the  sum  Insured.  Distinguishing  Montgomery  v. 
Insurance  Co.,  14  Bush,  51.  Hexter  v.  United  States  Life  Ins.  Co.,  91  Ky. 
856;  15  S.  W.  Rep.  863.  To  same  effect:  Northwestern  Mut.  life  Ins.  Co.  v. 
Barbour,  92  Ky.  427;  17  S.  W.  Rep.  796. 


Cakpenter  t.  United  States  Life  Ins.  Co.  416 

10.  Note  accepted  by  agent  in  payment  of  premium  without  author- 
ity— want  of  consideration. —  A  note  in  payment  of  the  premium  was 
given  to  the  agents  of  a  life  insurance  company  with  an  application  for  a 
policy,  so  as  to  obtain  insurance  at  once,  instesid  of  waiting  for  the  action  of 
the  company  on  the  application.  The  contract  signed  and  delivered  to  defend- 
ant by  the  agent  purported  to  give  the  insurance,  subject  to  conditions  on  the 
hack,  one  of  which  was  that  the  contract  was  not  valid  unless  the  premium 
was  "actually  paid  in  cash."  The  agents  had  no  authority  to  -alter  the  con- 
tract in  this  r^pect,  and  the  company  did  not  waive  this  condition.  Held, 
that  there  was  no  consideration  for  the  note.  Dunham  v.  Morse,  158  Mass. 
IdZ ;  32  N.  E.  Rep.  1116.  The  action  of  the  agents  in  charging  themselves 
with  the  amount  of  premium,  and  giving  the  insurance  company  credit  on 
their  books,  was  not  binding  on  the  company,  though  they  were  authorized  to 
keep  money  received  for  the  company  in  their  private  bank  account,  as  such 
authority  was  not  an  agreement  that  a  credit  on  the  agent's  books  would  con- 
stitute a  payment  in  cash  to  the  company  where  no  money  was  received. 
Ibid. 

1 1.  Interest — by  what  law  g^ovemed. —  Interest  on  the  amount  due  on  an 
insurance  policy  should  be  computed  at  the  legal  rate  that  obtains  at  the 
place  of  payment  provided  for  in  the  policy,  and  not  at  the  place  where  suit 
is  brought  thereon.  Stepp  v.  National  Life  &  Maturity  Assn.,  37  S.  C.  417 ; 
16  S.  E.  Rep.  134. 

12.  Insurable  interest — wager  policy. —  In  an  action  on  a  life  insurance 
policy,  it  appeared  that  the  insured  took  out  the  policy  in  her  own  name,  and 
afterwards  she  delivered  it  to  her  daughter,  with  instructions  to  pay  the 
premiums,  pay  the  insured's  funeral  expenses  and  that  the  balance  should  go 
to  the  daughter's  child.  The  daughter  paid  the  premiums  as  directed.  Held, 
that  the  policy  was  not  a  wagering  policy,  and  was  valid.  Burke  v.  Pruden- 
tial Ins.  Co..  155  Penn.  St.  295 ;  26  Atl.  Rep.  445. 

It  is  no  defense  to  an  action  on  a  policy  of  life  insurance,  brought  by  the 
administrator  of  the  deceased,  that  the  policy  was  issued  and  delivered  to, 
and  all  the  premiums  paid  by,  a  beneficiary  who  had  no  insurable  interest  in 
the  life  of  the  deceased.  Brennan  v.  Prudential  Ins.  Co.,  148  Penn.  St.  199; 
23  Atl.  Rep.  901. 

13.  Notice  and  proota  of  loss  —  sufBlciency  of — waiver. —  Under  the 
requirement  of  a  life  policy  that  proof  of  the  death  of  assured  satisfactory  to 
the  insurer  be  given,  a  sufficient  proof  cannot  be  impaired  by  a  false  statement 
therein  as  to  the  person  entitled  to  the  insurance.  Bowen  v.  National  Life 
Assn.,  68  Conn.  460;  27  Atl.  Rep.  1059. 

Where  a  life  insurance  company  refuses  to  furnish  the  usual  blanks  to  prove 
a  death  loss,  and  notifies  the  party  in  interest  that  the  death  claim  will  be  con- 
tested, it  thereby  waives  the  right  to  formal  proof  of  death.  Dial  v.  Associa- 
tion, 29  S.  C.  560;  8  S.  B.  Rep.  27,  followed.  Stepp  v.  National  Life  & 
Maturity  Assn.,  37  S.  C.  417;  16  S.  E.  Rep.  134. 

Proof  that,  prior  to  a  failure  to  pay  a  premium  on  a  life  insurance  policy, 
the  insurance  company  had  declared  its  intention  to  forfeit  the  policy  if  such 
premium  was  not  paid,  and  that,  soon  after  the  default  in  payment,  the  com- 
pany declared  the  policy  forfeited,  and  entered  It  as  a  lapsed  policy  in  the 
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company's  books,  is  competent  to  establish  a  waiver  of  the  provisions  of  the 
policy  requiring  notice  and  proof  of  loss.  Equitable  Life  Absut.  Soc.  v. 
Winning,  7  C.  C.  A.  B59;  58  Fed.  Rep.  541. 

14.  Exemptions  from  liability  —  suicide. —  A  clause  in  a  life  insurance 
policy  avoiding  it  if  death  results  from  suicide  (sane  or  insane),  includes  self- 
destruction  irrespective  of  the  assured's  mental  condition  at  the  time  of  the 
act,  and  the  court,  in  an  action  on  the  policy,  will  not  attempt  to  measure  the 
degrees  of  insanity.  Tyler  and  Thompson,  J  J.,  dissenting.  Billings  v.  Acci- 
dent Ins.  Co.,  64  Vt.  78;  24  Atl.  Rep.  656. 

Where  a  life  policy  did  not  cover  suicide,  but  provided  that  in  case  of 
"  death  by  his  (insured's)  own  hand  or  act,  whether  sane  or  insane,"  the  com- 
pany should  be  liable  only  for  the  premiums  paid,  and  plaintiff's  evidence,  in 
an  action  on  the  policy,  showed  that  death  was  caused  by  insanity,  and  defend- 
ant offered  no  evidence,  plaintiff  is  entitled  to  a  directed  verdict  for  the  full 
amount  of  the  policy.  Walcott  v.  Metropolitan  Life  Ins.  Co.,  64  Vt.  221;  24 
Atl.  Rep.  992.  In  such  case  the  fact  that  the  evidence  shows  that  the  cause 
of  the  insured's  death  was  insanity  does  not  tend  to  prove  that  he  committed 
suicide,  insanity  being  a  disease  liable  to  cause  natural  death,  and  the  pre- 
sumption being,  where  insured  was  found  dead,  that  his  death  was  natural  or 
accidental.     Ibid. 

An  exemption  of:  "Suicide.  The  self-destruction  of  the  assured,  in  any 
form,  except  upon  proof  that  the  same  is  the  direct  result  of  disease  or  of 
accident  occurring  without  the  voluntary  act  of  the  assured  " —  does  not  pre- 
vent liability  for  an  intentional  self -killing  when  the  reasoning  faculties  are  so 
far  impaired  by  insanity  as  to  be  incapable  of  understanding  the  moral  char- 
acter of  the  act,  even  though  appreciating  its  physical  nature  and  conse- 
quences. Connecticut  Mut.  Life  Ins.  Co.  v.  Akens,  150  U.  S.  468;  14  Sup.  Ct, 
Rep.  155.  The  word  "disease,"  being  unrestricted  by  anything  in  the  con- 
text, includes  disease  of  mind  as  well  as  of  body.     Ibid. 

15.  Beinstatement — construction  of  policy. —  A  reinstatement  by  a 
mutual  life  insurance  company  of  a  member  whose  policy  had  lapsed,  on  his 
payment  of  the  back  dues,  on  condition  that  he  "is  now,  and  has  been  dur- 
ing the  past  12  months,  in  continuous  good  health,  and  free  from  all  disease, 
infirmity  or  weakness,"  is  not  vitiated  by  slight  illness  within  such  twelve 
months,  of  a  temporary  nature,  which  indicates  no  vice  in  his  constitution, 
and  from  which  he  had  fully  recovered  at  the  time  of  his  reinstatement,  but 
the  illness  must  have  been  such  that  he  would  not  have  been  received  if  he 
had  been  an  original  applicant  for  insurance.  MacRae,  J.,  dissenting. 
French  V.  Mutual  Reserve  Fund  Life  Aflsn.,  Ill  N.  C.  891;  16  S.  E.  Rep. 
427. 

16.  Conflicting'  claims  to  proceeds  of  policy — rights  of  creditors  and 
others. —  A  man  obtained  a  policy  of  insurance  on  his  life,  payable  "  to  his 
wife  M.,  or  to  (his)  heirs  at  law."  At  the  time  he  was  cohabiting  with  M.,  and 
had  married  her,  but  the  marriage  was  void,  because  he  had  a  former  wife 
living  and  undivorced.  Held,  that  M.  was  entitled  to  the  insurance  money. 
Overbeck  v.  Overbeck,  155  Penn.  St.  5 ;  25  Atl.  Rep.  646. 

Where  a  policy  of  life  insurance  provides  that  the  money  shall  be  paid  to 
the  insured  himself  if  he  live  to  a  certain  date,  and  if  he  die  before  that  time 
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to  a  certain  person,  trustee  for  the  insured's  mother,  it  is  competent  to  show 
by  parol  that  the  insured  stated  in  his  lifetime  that  his  design  in  creating  the 
trust  was  to  provide  for  his  mother's  support  after  his  death,  and  where  the 
mother  dies  before  the  insured,  there  is  a  resulting  trust  in  his  favor,  and  the 
proceeds  of  the  policy  are  a  part  of  his  estate.  Bancroft  v.  Russell,  157 
Mass.  47 ;  31  N.  E.  Rep.  710. 

Where  a  person  advances  money  to  pay  the  premiums  on  another's  life 
insurance  policy  under  an  agreement  that  he  shall  hold  the  policy  as  a  security 
for  their  repayment,  and  the  name  of  the  wife  of  such  person  is  inserted  as 
one  of  the  payees  upon  the  assurance  of  the  husband  that  this  is  merely  for 
the  purpose  of  making  his  security  more  effectual,  the  wife  has  no  beneficial 
interest  in  the  policy  except  as  trustee  for  the  amount  advanced  by  the  hus- 
band. Johnson  v.  Knights  of  Honor,  53  Ark.  255;  13  S.  W.  Rep.  7d4,  dis- 
tinguished.    McDonald  v.  Humphries,  56  Ark.  63;  19  S.  W.  Rep.  284. 

While  ordinarily  a  policy  of  life  insurance  payable  to  the  wife  upon  the 
death  of  her  husband  is  not  subject  to  be  applied  in  payment  of  his  debts, 
yet  where  the  policy  is  in  the  form  of  an  endowment,  a  certain  sum  to  be 
repaid  after  a  specified  number  of  years,  the  transaction  is  in  the  nature  of  a 
loan,  the  insurance  being  a  mere  incident;  and,  where  the  premiums  have 
been  paid  by  an  insolvent  debtor,  the  insunince  money  on  such  policy 
received  by  the  wife  during  the  lifetime  of  the  husband  is  not  transmuted  so 
as  to  be  hers  as  against  creditors  of  the  husband,  but  is  subject  to  their 
claims.     Talcott  v.  Field,  34  Neb.  611;  52  N.  W.  Rep.  400. 

Under  Alabama  Code,  section  2856,  which  provides  that  a  husband  or 
father  may  insure  his  life  for  the  benefit  of  his  wife  and  children,  or  minor 
children,  and  such  insurance  is  exempt  from  fiability  for  his  debts  or  engage- 
ments, if  the  annual  premiums  do  not  exceed  |500,  the  proceeds  of  a  policy  in 
favor  of  the  wife,  upon  which  the  annual  premiums  did  not  exceed  the  sum 
specified,  belong  to  the  wife  absolutely.  Craft  v.  Stoutz,  05  Ala.  245;  10 
South.  Rep.  647.  It  is  held  that  the  same  statute  does  not  authorize  the 
assignment  by  a  father  of  an  insurance  in  his  own  name  to  his  minor  chil- 
dren, he  being  in  debt  at  the  time.  Friedman  v.  Fennell,  04  Ala.  570;  10 
South.  Rep.  649. 

Decedent  misappropriated  money  of  a  partnership  of  which  he  was  a  mem- 
ber, and  applied  a  portion  thereof  to  the  payment  of  premiums  on  life  insur- 
ance procured  by  him  for  his  wife's  benefit.  The  amount  misappropriated 
exceeded  the  amount  of  the  policies.  Held,  that  the  surviving  partner  could 
recover  such  proceeds,  the  wife's  insurable  interest  in  the  life  of  decedent  not 
being  property  in  the  sense  that  it  was  mingled  with  the  money  converted,  so 
that  only  the  amount  of  premiums  could  be  recovered.  18  N.  Y.  Supp.  56, 
affirmed.  19  N.  Y.  Supp.  151,  reversed,  ftolmes  v.  Oilman,  188  N.  Y.  369; 
84  N.  E.  Rep.  205. 

17.  Surrender  of  policy  by  creditor  after  death  of  insured,  but  in 
ignorance  thereof — action  to  reinstate.— A  creditor  carrying  a  |6.000 
policy  of  insurance  upon  the  life  of  a  debtor,  in  order  to  be  relieved  of  the 
burden  of  further  premiums,  surrendered  the  same  for  a  paid-up  policy  for 
|2,600,  under  the  rules  of  the  company,  subsequent  to  the  death  of  the  insured, 
VOL.  IX. —  53 
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both  parties  being  ignorant  of  such  death.  Held,  that  as  the  surrender  was 
not  by  way  of  compromise,  but  under  a  mutual  mistake  of  fact,  supposed  to  be 
undoubted,  equity  would  grant  relief  by  reinstating  the  policy  holder  to  her 
rights  under  the  surrendered  policy.  Pazson,  Ch.  J.,  and  Mitchell,  J.,  dis- 
senting. 140  Penn.  St.  201;  21  Atl.  Rep.  3»2,  affirmed.  Kegel  v.  ijnerican 
Life  Ins.  Co.,  153  Penn.  St.  134;  25  Atl.  Rep.  1070. 

18.  Surrender  of  policy  by  creditor  to  insurer  —  effect  upon  right  of 
action  of  representatives  of  insured. — An  insurance  policy  had  been 
pledged  as  collateral  security  for  a  loan.  After  the  death  of  the  assured  his 
executors  tendered  to  the  creditor  the  amount  of  the  loan,  with  interest,  and 
demanded  the  policy.  He  refused  to  deliver  it  up,  and  the  insurer,  with  full 
knowledge  of  these  facts,  procured  a  surrender  of  the  policy  from  the  creditor 
to  itself.  Held,  that  the  tender  extinguished  the  creditor's  title  to  the  policy, 
and,  as  the  insurer  acquired  by  the  surrender  no  greater  rights  than  he  had,  it 
is  liable  to  an  action  at  law  on  the  policy  by  the  representatives  of  the  assured. 
Hicks  V.  National  life  Ins.  Co.,  (Ct.  of  App.)  60  Fed.  Rep.  690. 
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(Supreme  Court  of  North  Carolina,  April  10,  1894.) 

1.  Electric  light  company.  Injury  to  traveler  by  electricitt. 
Nbgligekce.  Prima  facie  case.  Evidence  that  defendant  electric  light 
company  had  its  line  constructed  along  a  street;  that  a  guy  wire  from  one  of 
its  poles  stretched  across  the  sidewalk,  and,  charged  with  electricity  from 
another  guy  wire  crossing  the  feed  wire  of  a  street  railway  company,  had 
become  detached  from  a  tree  to  which  it  had  been  fastened,  and  was  hanging 
to  the  ground;  and  that  plaintiff's  son  was  killed  by  coming  in  contact  with  it 
while  walking  along  the  sidewalk,  makes  a  prima  facie  case,  and  puts  on 
defendant  the  burden  of  showing  that  it  was  not  negligent. 

2.  Contributory  negligence  in  grasping  wire  hanging  near  sidewalk. 
It  is  not  contributory  negligence  for  an  intelligent  boy,  ten  years  old,  while 
walking  along  a  sidewalk,  to  grasp  a  guy  wire  from  an  electric  light  pole 
which  was  hanging  to  the  ground,  there  being  nothing  to  indicate  that  it  was 
charged  with  electricity. 

3.  General  duty  of  electric  companies  in  the  care  of  wires  and 
POLES  IN  STREETS.  Electrlc  light  companies  having  their  lines  along  a  street 
are  charged  with  the  highest  degVee  of  care  in  the  construction,  inspection  and 
repair  of  their  wires  and  poles,  that  travelers  along  the  street  may  not  be 
injured  thereby. 

ACTION  by  Z.  W.  Haynes,  admininistrator  of  John  W. 
Haynes,  deceased,  against  tlie  Raleigli  Gas  Company  for 
the  death  of  deceased.  Judgment  for  defendant.  PlaintiflE 
appeals. 
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Battle  (&  Mordecai^  W,  N,  Jones  and  Strong  dk  Sony  for 
appellant.  JBioabee  <&  Bv^heCj  Armistead  Jones  and  M,  O,  Bv/t- 
tan,  for  appellee. 

BuBWELL,  J.  John  W.  Haynes,  the  intestate  of  the  plaintiff, 
was  about  ten  years  of  age.  He  was  "  a  very  healthy,  intelligent, 
moral  and  industrious  boy,  well  educated  for  his  age."  On  the 
morning  of  November  15,  1892,  he  assisted  his  older  brother, 
who  was  a  carrier  for  a  newspaper,  and  when  returning  home, 
about  seven  o'clock,  he  took  hold  of  a  wire  on  or  near  the  side- 
walk over  which  he  was  passing,  and  was  killed  by  an  electric 
current.  The  place  where  this  occurred  was  on  North  street,  not 
far  from  its  intersection  of  Blount  street,  in  the  city  of  Raleigh. 
The  cause  of  his  death  is  admitted,  and  also  the  fact  that  the 
deadly  current  came  from  the  "  feed  wire  "  of  the  street  railway 
company,  whose  line  was  constructed  along  Blount  street,  as  were 
also  the  electric  light  wires  of  the  defendant.  One  of  the  defend- 
ant's poles  stood  on  Blount  street  and  was  supported  by  three 
guy  wires  —  one  attached  to  a  tree  on  Blount  street,  and  the  other 
two  to  trees  on  North  street.  The  first  of  these  guy  wires  (the 
one  that  was  attached  to  the  tree  on  Blount  street)  crossed  and 
was  in  contact  with  the  feed  wire  of  the  railway  company.  The 
longer  one  of  the  other  two  had  become  detached  from  the  tree 
on  North  street,  and  was  hanging  to  the  ground.  The  current 
passed  along  these  two  guy  wires,  and  killed  the  boy  as  soon  as 
he  grasped  the  one  that  had  fallen  on  or  near  the  sidewalk. 
These  facts  were  testified  to  by  the  plaintiff's  witnesses,  and  seem 
not  to  have  been  controverted. 

Among  the  special  instructions  asked  by  plaintiff  was  the  fol- 
lowing :  "  Upon  the  evidence  of  the  plaintiff,  if  believed,  there  is 
a  presumption  of  negligence  upon  the  part  of  the  defendant,  and 
in  that  case  the  burden  is  upon  the  defendant  to  show  that  there 
was  no  negligence  on  its  part."  His  honor  refused  so  to  instruct 
the  jury,  and  the  plaintiff  excepted.  Pretermitting  for  the 
present  the  consideration  of  the  question  whether  the  boy  was 
guilty  of  contributory  negligence  in  taking  hold  of  the  wire,  we 
are  brought  by  this  exception  to  the  inquiry,  does  the  expression 
"res  ipsa  loquitur"  apply  to  the  state  of  facts  set  out  above,  and 
do  those  facts  make  out  a  prima  facie  case  of  negligence  against 
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the  defendant,  and  cast  upon  it  the  harden  of  showmg  that  it 
was  not  negligent  ?  Argument  and  authority  are  not  needed  to 
show  that  those  who  use  the  streets  of  a  city,  by  permission  of 
those  who  have  power  to  grant  such  privilege,  for  purposes  of 
private  gain,  owe  to  persons  upon  such  streets  the  duty  of  so  con- 
ducting their  business  as  not  to  injure  them.  To  speak  particu- 
larly of  the  matter  now  under  consideration,  the  defendant  com- 
pany, using  the  streets  of  the  city  of  Ealeigh  for  its  purposes,  as 
it  was  allowed  to  do,  owed  to  the  deceased  the  duty  of  keeping 
out  of  his  way,  as  he  went  about  his  business  and  to  his  home,  all 
its  wires,  and  especially  the  duty  of  preventing  his  exposure  to 
contact  with  any  wire  placed  in  the  streets  by  it  that  carried  a 
current  of  electricity.  It  was  the  duty  of  the  defendant  to  keep 
the  highway  along  which  it  put  its  poles  and  wires  substantially 
in  the  same  condition  as  to  convenience  and  safety  as  they  were 
in  before  it  constructed  its  lines  along  the  streets.  Negligence 
has  been  said  to  be  a  failure  of  duty.  Proof  that  there  was  a 
"  live "  wire  (carrying  a  deadly  current)  down  in  the  highway 
surely  raised  a  presumption  that  some  one  had  failed  in  his  duty 
to  the  public.  When  to  this  was  added  proof  that  this  death- 
carrying  wire  was  put  above  the  street  by  the  defendant,  and  was 
its  property,  and  under  the  management  and  control  of  its  serv- 
ants, and  that  by  contact  with  that  wire  the  deceased,  having  a 
right  to  be  on  the  street,  was  killed,  a  complete  prima  facie  case 
of  negligence  was  made  out,  and  the  burden  was  cast  upon  the 
defendant  to  show  that  this  live  wire  was  in  the  street  through 
no  fault  of  its  servants  and  agents.  In  Aycock  v.  Eailroad,  89  N. 
C.  329,  where  a  plaintiff  sought  to  recover  damages  for  the  burn- 
ing of  his  property,  fire  having  been  cotnmunicated  to  it  by 
sparks  from  an  engine  on  the  defendant's  road,  Chief  Justice  Smith, 
discussing  "  the  question  as  to  the  party  upon  whom  rests  the 
burden  of  proof  of  the  presence  or  absence  of  negligence,  where 
only  the  injury  is  shown,  in  case  of  fire  from  emitted  sparks," 
declares  that  this  court  will  "  abide  by  the  rule  so  long  understood 
and  acted  on  in  this  state,  not  alone  because  of  its  intrinsic  merit, 
but  because  it  is  so  much  easier  for  those  who  do  the  damage  to 
show  the  exculpating  circumstances,  if  such  exist,  than  it  is  for 
the  plaintiff  to  produce  proof  of  positive  negligence,"  and  he  adds 
that  '^  the  servants  of  tibe  company  must  know  and  be  able  to 
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explain  the  traoBaction,  while  the  complaining  party  may  not ; 
and  it  is  but  just  that  he  should  be  allowed  to  say  to  the  company, 
*  Ton  have  burned  my  property,  and  if  yon  are  not  in  default 
show  it,  and  escape  responsibility.'  *'  This  is  affirmed  in  Moore 
V.  Parker,  91  N.  C.  275,  where  it  is  said  that  a  prima  facie  case 
of  negligence  being  thus  made  out  against  the  defendant,  he  must 
produce  proof  of  care  on  his  part,  or  of  some  extraordinary  acci- 
dent that  rendered  care  useless,  in  order  to  rebut  the  presumption. 
Ouided  by  the  principle  announced  in  these  cases,  we  come  to  the 
conclusion  that  this  plaintiff  should  have  been  allowed  to  say  to 
this  defendant :  "  The  wire  you  put  in  the  street  killed  my  son 
while  passing  along  the  highway,  as  he  had  a  right  to  do.  If  you 
are  not  in  default  show  it  and  escape  responsibility."  Numerous 
authorities  might  be  cited  to  sustain  our  conclusion  upon  this 
point,  the  cases  being  strictly  analogous  to  this  one.  But  we  con- 
tent ourselves  with  a  reference  to  Ray  on  Negligence  of  Imposed 
Duties,  145 ;  Wood  Ey.  Law,  1079 ;  Whit.  Smith  Neg.  423. 
The  last-mentioned  author  says  (p.  422) :  "  If  the  accident  is  con- 
nected with  the  defendant  the  question  whether  the  phrase  '  res 
ipsa  loquitur '  applies  or  not  becomes  a  simple  question  of  com- 
mon sense."  It  seems  to  us  that  there  is  nothing  in  the  relation 
of  the  deceased  to  the  defendant,  or  in  any  of  the  circumstances 
attending  the  incident  of  his  death,  to  prevent  the  rigid  applica- 
tion here  of  the  rule  announced  by  Judge  Gaston  in  Ellis  v.  Bail- 
road,  2  Ired.  138,  and  reaffirmed  as  stated  above  in  Aycock  v. 
Eailroad,  supra. 

Thus  far  in  the  consideration  of  this  matter  we  have  left  out 
of  view  the  contention  of  the  defendant  that  the  plaintiffs  own 
evidence  disclosed  the  fact  that  his  intestate  was  guilty  of  con- 
tributory negligence,  or  at  any  rate  that  the  facts  so  established, 
taken  in  connection  vjdth  other  facts  which  defendant's  witnesses 
testified  to,  if  found  by  the  jury,  convicted  him  of  contributory 
negligence ;  and  we  have  also  kept  out  of  view  the  contention  of 
the  plaintiff  that  there  was  no  evidence  of  contributory  negligence 
on  the  part  of  the  dececused.  His  honor  was  asked  so  to  tell  the 
jury,  and  he  refused  so  to  instruct  them.  In  this  state,  by  stat- 
ute, the  burden  of  showing  contributory  negligence  in  this  action 
is  thrown  on  the  defendant.  What  is  negligence  is  a  question  of 
law  to  be  declared  by  the  court.    Emry  v.  Railroad  Co.,  109  N. 
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C.  589 ;  14  S.  E.  Eep.  352,  and  cases  cited.  It  was  incumbent 
on  the  defendant,  therefore,  to  show  facts,  either  admitted  or 
proved  by  the  plaintiff,  or  testified  to  by  his  own  witnesses,  and 
found  by  the  jury,  from  which  the  court  would  draw  the  legal 
inference  that  the  deceased  was  negligent,  and  direct  the  jury  to 
render  a  verdict  declaratory  of  this  legal  inference,  they  having  first 
determined  that  all  the  disputed  facts  pertaining  to  this  part  of  the 
controversy  were  established  by  a  preponderance  of  the  testimony. 
After  a  careful  examination  of  all  the  evidence  adduced  on 
the  trial,  and  after  a  full  consideration  of  the  argument  of  the 
able  counsel  for  the  defendant,  we  are  clearly  of  the  opinion 
that  there  was  no  evidence  of  contributory  negligence,  and 
his  honor  should  so  have  told  the  jury.  A  child  is  held  to 
such  care  and  prudence  as  is  usual  among  children  of  his  age  and 
capacity.  Murray  v.  Railroad,  93  N.  C.  92.  The  defendant  con- 
tends that  the  deceased  was  ten  years  of  age,  "  a  very  healthy, 
intelligent,  moral  and  industrious  boy."  Let  us  assume  this  to  be 
true.  As  he  returned  to  his  home  the  morning  of  his  death, 
passing  along  the  streets  of  the  city,  he  was  trespassing  on  no 
one's  property.  He  was  walking  where  he  had  a  right  to  walk, 
not  by  mere  permission  or  invitation,  but  because  he,  as  one  of 
the  public,  had  an  absolute  right  so  to  do.  The  wire  was  on  the 
sidewalk.  Only  one  witness  saw  him  when  "  he  took  hold  of  the 
wire,  and  the  wire  threw  him  in  the  ditch."  That  witness  testi- 
fied that  "  he  did  not  have  to  reach  for  it.  He  just  reached  out 
his  hand  and  took  it.  He  did  not  have  to  stoop."  No  witness 
testified  that  there  was  anything  from  which  even  an  adult  could 
have  inferred  that  this  wire  was  carrying  a  deadly  current  of 
electricity,  or,  indeed,  any  current  at  all.  True,  the  witness  who 
saw  him  grasp  the  wire,  when  he  came  to  his  rescue,  saw  the  fiery 
indications  of  the  passing  of  the  current  from  the  wire  to  his 
hand,  and  several  witnesses  deposed  that,  after  the  accident  and 
the  throwing  of  the  wire  into  a  yard  where  there  was  wet  grass, 
they  noted  that  the  wire  was  "  steaming  "  at  the  point  where  one 
of  its  coils  touched  the  sidewalk,  and  also  at  its  extremity  in  the 
yard.  Grant  this  to  be  true,  and  yet  there  is  not,  as  it  seems  to 
us,  any  evidence  that  it  was  steaming  when  the  deceased  caught 
the  wire,  or,  if  it  was,  that  its  steaming  was  such  as  to  carry,  to  a 
boy  passing  along,  a  warning  that  he  must  not  touch  it.     We 
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should  be  very  loth  to  declare  an  adult  guilty  of  negligence  for 
grasping  a  wire  such  as  this  one  under  circumstances  such  as  the 
defendant  contends  surrounded  the  deceased.  We  certainly  can- 
not declare  that  this  boy,  whose  conduct  must  be  judged  with  due 
regard  for  his  boyish  nature  and  habits,  negligently  caused  his 
own  death.  The  instruction  that  "  upon  the  evidence  the  plain- 
tiffs intestate  was  not  guilty  of  contributory  negligence  "  should 
have  been  given. 

It  follows  from  what  has  been  said  that,  as  the  case  was  pre- 
sented at  the  trial,  his  honor  should  have  told  the  jury  to  answer 
the  second  issue,  "  No,"  and  should  have  told  them  to  answer  the 
first  issue,  "  Yes,"  if  they  believed  the  plaintiff's  evidence,  unless 
the  prima  facie  case  of  negligence  made  out  against  the  defend- 
ant was  rebutted.  It  is  said  in  Moore  v.  Parker,  supra,  that  proof 
of  care  on  the  part  of  the  defendant,  or  of  some  extraordinary 
accident  which  renders  care  useless,  is  required  to  rebut  the  pre- 
sumption. Inasmuch  as  there  must  be  a  new  trial  for  the  error 
above  stated,  it  may  be  well  to  declare  what  degree  of  care  is 
required  of  the  defendant.  It  is  due  to  the  citizen  that  electric 
companies  that  are  permitted  to  use,  for  their  own  purposes,  the 
streets  of  a  city  or  town,  shall  be  required  to  exercise  the  utmost 
degree  of  care  in  the  construction,  inspection  and  repair  of  their 
wires  and  poles,  to  the  end  that  travelers  along  the  highway  may 
not  be  injured  by  their  appliances.  The  danger  is  great,  and 
care  and  watchfulness  must  be  commensurate  to  it.  Passengers 
on  railroad  trains  have  a  right  to  expect  and  require  the  exercise 
by  the  carrier  of  the  utmost  care,  so  far  as  human  skill  and  fore- 
sight can  go,  for  the  reason  that  a  neglect  of  duty  in  such  case  is 
likely  to  result  in  great  bodily  harm,  and  sometimes  death,  to 
those  who  are  compelled  to  use  that  means  of  conveyance.  "As 
the  result  of  the  least  negligence  may  be  of  so  fatal  a  nature,  the 
duty  of  vigilance  on  the  part  of  tlie  carrier  requires  the  exercise 
of  that  amount  of  care  and  skill  in  order  to  prevent  accidents." 
Ray  Neg.  Imp.  Dut.  53.  All  the  reasons  that  support  the  rigid 
enforcement  of  this  rigid  rule  against  the  carrier  of  passengers 
by  steam  apply  with  double  force  to  those  who  are  allowed  to 
place  above  the  streets  of  a  city  wires  charged  with  a  deadly  cur- 
rent of  electricity,  or  liable  to  become  so  charged.  The  require- 
ment does  not  carry  with  it  too  heavy  a  burden.     Human  skill 
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can  easily  place  wires  and  poles  so  that  they  will  not  break  and 
fall,  unless  subjected  to  some  strain  that  could  not  be  anticipated, 
and  it  can  as  readily  prevent  the  possibility,  under  ordinary  cir- 
cumstances, of  the  contact  of  wires  that  should  not  be  allowed  to 
touch  one  another.  There  was  error  in  allowing  the  defendant 
to  prove  that  there  was  published  in  one  of  the  city  newspapers 
"  a  general  statement "  to  the  efiEect  that  its  current  was  not  a 
deadly  one,  was  not  fatal  to  human  life.  That  fact  could  not 
excuse  the  defendant.  If  it  acted  upon  such  a  statement,  and, 
without  further  inquiry  or  examination,  conducted  itself  in  the 
insulation  of  the  wires  as  if  the  statement  was  true,  that  was  to 
be  negligent,  for,  in  such  an  affair,  to  be  mistaken  and  in  error  is 
to  be  careless.  The  fact  that  such  a  publication  was  made  was 
irrelevant  to  the  issues  in  the  cause.  What  has  been  said  seems 
sufficient  to  guide  the  next  trial  of  the  case.     New  trial.* 

1.  Ix^iiryto  travelers  from  electric  wires  in  street — negli^nce. — 
See  former  cases  in  the  series  as  follows:  Kraatz  v.  Brush  Electric  Light  Co.. 
8  Am.  R.  R.  &  Corp.  Rep.  345;  United  Electric  R.  Co.  v.  Shelton.  3  Am.  R 
R.  &  Corp.  Rep.  677;  Clements  v.  Louisiana  Electric  Light  Co.,  6  Am.  R.  R. 
A  Corp.  Rep.  611,  and  note. 

2.  Liability  of  city  for  injiiry  to  traveler  on  street  by  electricity 
from  hang^g  wire. — In  an  action  against  a  city  for  personal  injuries  caused 
by  a  defect  in  a  street,  there  was  evidence  that  plaintiff  was  hiut  by  a  dis- 
charge of  electricity  from  a  loose  wire  which  he  took  hold  of  to  remove  from 
the  street;  that  the  wire  was  an  acoustic  one,  and  was  used  without  electricity, 
but  that  it  touched  an  electric  wire  which  had  lost  its  insulation  at  the  point 
of  contact;  that  the  acoustic  wire  had  been  hanging  loose  for  three  weeks  in 
such  a  position  that  the  wind  might  bring  it  against  the  electric  wire,  and  that 
the  want  of  insulation  could  be  seen  from  the  street.  Held,  that  there  was  evi- 
dence from  which  the  jury  could  find  that  the  likelihood  of  the  defect  coming 
into  existence  should  have  been  obvious  to  defendant's  inspectors  of  wire  dur- 
ing the  three  weeks,  and,  therefore,  that  the  city  ought  toliave  known  of  the 
defect  within  a  time  after  it  came  into  existence  so  short  that  it  might  fairly 
be  presumed  to  have  elapsed  when  the  accident  happened.  Bourget  v.  City 
of  Cambridge,  159  Mass.  888;  34  N.  E.  Rep.  455.  A  request  to  charge  that, 
if  the  negligence  of  the  respective  owners  of  the  electric  and  the  acoustic  wires 
contributed  to  the  accident,  without  which  plaintiff  would  not  have  been 
injured,  he  could  not  recover,  was  properly  refused,  since  the  only  way  in 
which  the  owners  could  have  contributed  to  the  accident  was  by  helping  to 
create  the  defect,  and  the  liability  of  the  town  was  for  not  abating  it.  Ibid. 
In  Graham  v.  City  of  Boston,  156  Mass.  76;  80  N.  E.  Rep.  170,  the  dty 
held  liable  in  a  similar  case. 


*  Reported  in  19  S.  E.  Rep.  844, 
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City  of  Chicago  v.  Blaib  et  al, 

(Supreme  Court  of  Illinois,  October  81,  1898.) 

1 .  Municipal  corporation.  What  arb  local  dcprotembnts.  Street 
8PRINKLINQ.  Street  sprinkling  is  not  a  ''local  improvement"  within  the 
meaning  of  a  statute  authorizing  cities  and  villages  "  to  make  local  improve- 
ments by  special  assessment,  or  special  taxation,  or  both,  of  contiguous  prop* 
«rtj,  or  general  taxation  or  otherwise  as  they  shall  by  ordinance  prescribe." 

3.  The  decision  of  the  city  council  that  a  proposed  act  constitutes  a  "  local 
improvement "  within  the  meaning  of  the  statute  is  not  concluadve. 

THIS  was  a  proceeding  to  confirm  a  special  assessment  upon  the 
property  of  appellee  and  others  for  local  improvement  of 
the  street  upon  which  the  property  was  situated.  The  objectors 
appeared  in  the  County  Court  and  tiled  objections,  which, 
among  the  questions  raised,  deny  the  power  of  the  city  to  make 
the  assessment  for  the  purposes  designated  in  the  ordinance.  The 
ordinance  provided  that  the  roadway  of  certain  named  streets, 
between  specified  points  thereon,  should  be  sprinkled  with  water 
four  times  a  day  during  the  period  commencing  April  15,  1893, 
and  ending  November  15,  1893 ;  the  first  sprinkling  each  day  to 
be  completed  before  nine  o'clock  a.  m.,  the  second  between  nine 
A.  M.  and  twelve  m.,  the  third  between  twelve  m.  and  three-thirty 
p.  M.,  and  the  fourth  between  three-thirty  and  six  p.  m.,  there 
being  at  least  an  hour's  time  between  the  sprinklings  of  any  street. 
The  ordinance  then  provides  for  the  manner  of  sprinkling,  and 
that  it  shall  be  at  the  rate  of  at  least  one  gallon  for  every  forty 
square  feet  of  roadway,  the  work  to  be  done  under  the  superin- 
tendent of  public  works.  Section  2  of  the  ordinance  provides 
that  said  improvement  shall  be  paid  for  by  special  assessment 
upon  property  benefited,  in  accordance  with  article  9  of  the  Cities 
and  Villages  Act.  Section  3  appoints  commissioners  to  make 
an  estimate  of  the  cost  of  said  improvement,  including  labor, 
materials  and  all  other  expenses  attending  the  same,  and  the  cost 
of  making  and  levying  the  assessment,  etc.  The  commissioners 
appointed  returned  an  estimate  as  follows  :  "  Cost  of  the  improve- 
ment, $12,000.80 ;  inspection  and  superintending,  $360 ;  cost  of 
making  and  levying  assessment,  $370 ;  total  cost,  $12,730.80," 
which  was  approved  by  the  city  council.  A  petition  was  filed  in 
VOL.  IX. —  54 
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the  County  Court  for  the  appointment  of  commiflsioners  to 
extend  the  assessment  upon  property  benefited.  Commissioners 
were  appointed,  who  returned  an  assessment  roll,  apportioning 
said  cost  upon  property  by  them  deemed  specially  benefited  by 
the  proposed  improvement.  On  motion  of  objectors  the  assess- 
ment was  annulled  by  order  of  the  court  and  the  petition  dis- 
missed.    The  city  appeals. 

Adolf  Kravs^  Corporation  Covm^ael^  M.  W.  Robinson  and  F. 

W.   C.  HayeSj  for  appellant.     Wilson^  Moore  <&  Mcllvainey 

George  H,  Taylor^  Young^  Makeel  <&  Bradley y  Montgomery  <& 

Montgomery y  Runyam,  <&  Runya/n^  Walker ^  Jvdd  cfe  Ha/wley^ 

Winston  cfe  Meagher^  Wolseley  <&  Heathy  C,  S.  DarroWy  A,   W, 

PuVoer^  W,  J,  Hynes^  Mason  Bros,^  J,  R.  Geary ^  W,  S,  Hef- 

feran^  D,  H,  Home^  J,  F,  Clare^  A.  Hertig^  Osborne  Bros,  dk 

Burgetty  W.  A,  Phelps^  Bayley  cfe  Waldo^  J.  A.  Peterson^  W, 

T,  Underwoody  A,  H.  TyrreUj  Rich  <&  Stone,   Otis  <&  Graven j. 

R.  B.  TwisSy  Pedricky  Dawson  cfe  Clarke,  N,  N,  Cronholm,  H. 

W.  Brandt,  Felsenthal,  D^Ancona  cfe  Ringer,  James  Maker,  C, 

M,  Hardy,  C  H,  Mitchell,  C,  M,   Osborne,  Ripley  <&  Ailing, 

Taiham  &  Webster,  E.   U,  Fliehman,  F,  B.  Packard,  Kirk 

Hawes,  Cohrs  <&  Green  and   C   E.   cfe  D,  G.   Anthony,  for 

appellees. 

Shope,  J.  {after  stating  the  facts).  The  question  presented  by 
this  record  is  whether  the  municipal  authorities  in  cities  and  vil- 
lages organized  under  the  general  law  for  the  incorporation  thereof 
have  power  to  provide  that  the  cost  of  sprinkling  the  streets  of 
the  city  or  village  shall  be  paid  by  special  assessment.  In  other 
words,  is  the  sprinkling  of  streets  a  local  improvement  within  the 
meaning  of  the  statute  authorizing  cities  and  villages  to  make 
local  improvements  by  special  assessment  ?  Section  9,  article  9 
of  the  Constitution  authorizes  the  general  assembly  to  vest  cor- 
porate authorities  of  cities,  towns  and  villages  with  power  to  make 
local  improvements  by  special  assessment,  or  by  special  taxation 
of  contiguous  property,  or  otherwise ;  and,  in  pursuance  thereof^ 
the  legislature  has  vested  such  authorities  "  with  power  to  make 
local  improvements  by  special  assessment,  or  special  taxation,  or 
both,  of  contiguous  property,  or  general  taxation  or  otherwise  aa- 
they  shall  by  ordinance  prescribe." 
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It  is  contended  that  under  this  statute  the  corporate  authorities 
alone  are  to  determine  what  is  and  is  not  a  local  improvement, 
and  they  having  determined  in  this  case  that  the  sprinkling  ot 
the  streets  designated  in  the  ordinance  was  a  local  improvement, 
their  decision  is  final  and  not  the  subject  of  review.  The  case  of 
Louisville  &  N.  R.  Co.  v.  City  of  East  St.  Louis,  134  HI.  656 ; 
25  N.  E.  Rep.  962,  is  cited  in  support  of  this  contention.  There 
the  city  passed  an  ordinance  for  the  construction  of  a  viaduct  in 
one  of  the  streets  of  the  city  over  the  tracks  of  the  railway,  and 
also  spanning  Cahokia  creek.  The  objection  was  that  the  build* 
ing  of  the  viaduct  in  the  street  was  "  not  a  local  improvement 
within  the  meaning  of  the  statute  authorizing  the  levy  of  special 
assessments,"  and  it  was  held  that  the  city  being  empowered  "  to 
lay  out,  establish,  open,  alter,  widen,  extend,  grade,  pave  and 
otherwise  improve  streets,"  and  "  to  construct  and  keep  in  repair 
bridges,  viaducts  and  tunnels,  and  to  regulate  the  use  thereof  " 
(paragraphs  7-28,  §  1,  art.  5,  chap.  *  24,  R.  S.),  the  city  council 
had  power  to  determine  that  the  construction  of  the  viaduct  in 
the  street  was  a  local  improvement,  and  to  order  the  same  to  be 
paid  for  by  special  assessment.  The  language  quoted  by  counsel 
was  used  in  respect  of  the  facts  of  that  case,  and  as  applied  thereto 
was  entirely  accurate,  but  the  decision  cannot  be  regarded  as 
authority  for  the  contention  in  this  case.  The  power  of  the  city 
council  to  declare  what  shall  be  local  improvements  is  necessarily 
implied  from  the  power  to  make  the  same  in  the  mode  and  by  the 
means  prescribed.  But  this  implication  can  arise  only  in  respect 
of  improvements  they  are  authorized  to  make  by  special  assessment 
or  special  taxation.  So  long  as  the  attempted  exercise  of  the 
power  relates  to  such  public  work  as  was  within  the  legislative 
contemplation  when  giving  the  authority  to  the  municipality,  a 
reasonable  exercise  of  the  implied  power  in  declaring  such  work 
a  local  improvement  will  be  sustained  (City  of  Bloomington  v. 
Chicago  &  A.  R.  Co.,  134  111.  451 ;  26  N.  E.  Rep.  366) ;  and  iu 
such  cases  the  method  of  construction,  the  materials  used,  and 
whether  it  shall  be  treated  as  a  local  improvement,  to  be  paid  for 
in  whole  or  in  part  by  special  assessment  or  special  taxation,  or  is 
to  be  paid  for  out  of  the  general  revenues  of  the  city  or  village, 
are  matters  resting  within  the  legislative  discretion  of  the  munici- 
pal authorities.    Fagan  v.  City  of  Chicago,  84  111.  227 ;  Louis- 
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yiUe  &  K  R.  Co.  v.  City  of  East  St.  Louis,  134  lU.  656 ;  25  IT. 
E.  Rep.  962.  Improvements  authorized  to  be  made  by  this 
species  of  taxation  are  public  improvements  (Cooley  Taxn.  67- 
416 ;  Burroughs  Taxn.  10,  et  seq. ;  Davis  v.  City  of  Litchfield, 
145  111.  327 ;  33  N.  E.  Rep.  888) ;  and  an  attempt  by  the  munici- 
pal authority  to  declare  a  purely  private  work  a  local  improve- 
ment within  the  meaning  of  the  statute  would  be  ultra  vires,  and 
the  courts  would  be  compelled  to  so  declare.  A  local  improve- 
ment within  the  meaning  of  the  statute  is  a  public  improvement 
which,  by  reason  of  its  being  confined  to  a  locality,  enhances  the 
value  of  adjacent  property  as  distinguished  from  benefits  diffused 
by  it  throughout  the  municipality.  The  only  basis  upon  which 
either  special  assessment  or  special  taxation  can  be  sustained  is 
that  from  the  proposed  local  improvement  the  property  subjected 
to  the  tax  or  assessment  will  be  enhanced  in  value  to  the  extent 
of  the  burden  imposed.  Cooley  Taxn.  chap.  20 ;  Dillon  Mun. 
Corp.  596 ;  Davis  v.  City  of  Litchfield,  supra ;  Kuehner  v.  City 
of  Freeport,  143  111.  92 ;  32  N.  E.  Rep.  372 ;  Lamed  .v.  Chicago, 
34  111.  267 ;  Chicago  v.  Baer,  41  111.  306.  If,  therefore,  from 
an  inspection  of  the  ordinance  authorizing  the  making  of  the 
improvement  it  appears,  from  the  nature  of  the  work  proposed, 
that  the  market  value  of  abutting  or  adjacent  property  would 
not  be  increased  thereby,  as  a  matter  of  law  it  would  not  be  a 
local  improvement  within  the  meaning  of  the  statute,  and  no 
declaration  of  the  corporate  authorities  could  make  it  so.  On  the 
other  hand,  if  the  property  is  or  may  be  benefited  by  the  improve- 
ment, the  extent  of  such  benefit,  and  hence  the  amount  to  be 
assessed  upon  the  property  in  proceedings  for  special  assessment, 
is  a  question  of  fact,  to  be  detennined  in  the  mode  prescribed  by 
the  statute.  De  Koven  v.  City  of  Lake  View,  131  111.  541 ;  23 
N.  E.  Rep.  240. 

It  remains  to  consider  whether  the  sprinkling  of  the  streets  as 
contemplated  by  the  ordinance  is  a  local  improvement  that  may 
be  made,  and  the  expense  thereof  paid,  by  special  assessment  upon 
adjacent  property.  ''It  is,"  says  Mr.  Dillon,  "a  general  and 
undisputed  proposition  of  law  that  a  municipal  corporation  pos- 
sesses and  can  exercise  the  following  powers,  and  no  others :  First, 
those  granted  in  express  words ;  second,  those  necessary  or  fairly 
implied  in  or  incident  to  the  powers  expressly  granted ;  third. 
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those  essential  to  the  declared  objects  and  purposes  of  the  corpo- 
ration, not  simply  convenient  but  indispensable.  Any  fair, 
reasonable  doubt  concerning  the  existence  of  the  power  is 
resolved  by  the  courts  against  the  corporation,  and  the  power  is 
denied."  Mun.  Corp.  (4th  ed.)  §  8 ;  Wright  v.  Chicago,  20  HI, 
252 ;  Elston  v.  Chicago,  40  111.  514 ;  Cook  Co.  v.  McCrea,  93  lU. 
236.  The  authority  to  municipalities  to  impose  burdens  upon 
persons  or  property  is  wholly  statutory,  and  where  its  exercise 
may  result  in  devestiture  or  transfer  of  property,  the  right  to 
exercise  it  must  be  clear  and  strictly  pursued,  and  this  rule  applies 
to  proceedings  under  the  taxing  power,  including  special  assess^ 
ment  and  special  taxation.  Davis  v.  City  of  Litchfield,  supra. 
No  express  power  is  granted  to  make  special  assessment  for  the 
particular  work  proposed.  But  it  is  insisted  that,  as  by  clause  7, 
section  1,  article  6  of  the  act,  power  is  given  "  to  lay  out,  open, 
alter,  widen,  extend,  grade,  pave  and  otherwise  improve  streets," 
etc.,  by  the  words  "  or  otherwise  improve "  power  is  conferred 
upon  the  municipal  authorities  to  determine  what  character  of 
improvement,  other  than  those  enumerated,  shall  be  made ;  and, 
if  they  determine  that  the  streets  shall  be  sprinkled,  it  is,  there- 
fore, an  improvement  within  the  meaning  of  article  9  of  the 
act.  This  is  a  misapprehension.  The  city  may,  undoubtedly,  in 
the  sense  in  which  the  word  "  improve  "  is  here  used,  repair  the 
streets,  sprinkle,  sweep  and  cleanse  them,  as  in  their  discretion 
the  public  necessity  and  convenience  may  require.  But  the  term 
"local  improvement,"  prior  to  the  adoption  of  the  Constitution 
and  passage  of  the  act  in  question,  had,  by  common  usage,  a  well- 
defined  meaning,  and  it  will  be  presumed  to  have  been  employed 
in  the  sense  thus  attributed  to  it.  It  was  understood,  as  applied 
to  a  street,  as  signifying  the  improvement  of  the  street  as  such, 
and  for  the  purposes  for  which  it  was  designed,  made  in  a  par- 
ticular locality,  by  reason  of  which  the  real  property,  abutting  or 
adjacent,  was  specially  benefited  in  its  market  value.  Cooley 
Taxn.  109,  110;  Dill.  Mun.  Corp.  596,  597.  This  court,  in 
numerous  cases  decided  before  the  adoption  of  the  present  Con- 
stitution, as  well  as  in  many  since,  gave  the  like  signification  to 
the  term.  Canal  Trustees  v.  Chicago,  12  111.  403 ;  Higgins  v. 
Chicago,  18  111.  276  ;  City  of  Ottawa  v.  Macy,  20  111.  413 ;  Lill 
V.  Chicago,  29  111.  31 ;  Larned  v.  Chicago,  supra ;  Chicago  v. 
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Baer,  supra ;  Scammon  v.  Chicago,  42  111.  193.  Further  citation 
will  be  unnecessary.  Used  as  it  is,  in  connection  with  special 
assessments,  which  are  necessarily  based  upon  the  idea  of  equiva- 
lent benefits  to  the  property  owner,  the  idea  of  permanency  in 
the  improvement  is  necessarily  involved.  That  is,  the  benefit 
must  flow  from  the  actual  or  presumptive  •  betterment  of  the 
street,  and  must  be  of  such  character  as  to  enhance  the  mari^et 
value  of  the  property.  Kankakee  Stone  &  Lime  Co.  v.  City  of 
Kankakee,  128  111.  176 ;  20  N.  E.  Eep.  670.  It  cannot,  we  think, 
in  any  just  sense  be  said  that  street  sprinkling  is  an  improvement 
within  the  contemplation  of  article  9  of  the  Cities  and  Villages 
Act.  In  the  nature  of  things,  the  sprinkling  is  only  useful  while 
the  work  is  continued.  In  a  few  hours  the  beneficial  effects  are 
gone,  and  the  property  is  wortli  no  more  than  before  the  street 
was  sprinkled.  It  is  insisted,  however,  that  all  improvements — 
the  building  of  sidewalks,  the  paving  of  streets,  of  however  last- 
ing material  —  are  evanescent,  and  that  in  a  few  years  at  most 
they  will  necessarily  require  renewing ;  and  that  it  makes  no  dif- 
ference whether  it  be  water  put  upon  the  street,  or  wood  or 
granite ;  that  all  alike  are  but  temporary  in  character.  In  a  sense 
this  is  true,  but  not  in  a  practical  sense.  It  is  common  experience 
that  well-paved  streets  and  convenient  and  durable  sidewalks,  fui^ 
nishing  access  to  property,  do  in  fact  enhance  its  market  value. 
It  is,  however,  insisted  that  the  sprinkling  of  the  street  during 
the  summer  months  renders  the  occupation  of  the  adjacent  prop- 
erty more  enjoyable  and  comfortable,  and  that,  therefore,  the 
property  is  enhanced  in  value.  Doubtless,  the  same  result  would 
follow  by  placing  vases  at  convenient  points  on  the  street,  to  be 
filled  every  morning  with  fresh-cut  flowers ;  or  by  open-air  con- 
certs, in  which  music  should  be  selected  with  reference  to  the 
taste  of  the  adjacent  dwellers.  So,  the  employment  of  an  efli- 
cient  police  force,  whereby  greater  safety  was  felt,  would  add  to 
the  enjoyment  and  comfort  of  persons  residing  upon  the  street. 
The  proper  watering  and  clipping  of  the  grass  upon  lawn  and 
terrace,  the  removal  of  garbage  from  the  premises,  besides  saving 
expense  to  the  occupant,  would  add  to  the  enjoyment  and,  possi- 
bly, the  healthf ulness  of  the  locality.  These  all  might  be  improve- 
ments, and  increase,  while  they  continued,  the  desirability  of 
property  in  their  locality.     But  they  are  not  improvements,  either 
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of  the  property  or  of  the  street,  within  the  legislative  contempla- 
tion when  granting  power  to  make  local  improvements  by  special 
assessment. 

The  tendency  of  municipal  government  to  arrogate  to  itself 
power,  and  to  encroach  upon  the  rights  of  the  citizen,  has  led  to 
the  establishment  of  salutary  rules  of  construction,  limiting  their 
powers  to  those  expressly  granted,  or  arising  by  reasonable  and 
necessary  implication  from  the  grant.  It  cannot,  we  think,  be 
assumed  that  the  legislature  intended  by  the  language  employed 
to  confer  power  upon  the  municipality  to  require  work  of  the 
class  provided  for  in  this  ordinance  to  be  done  by  special  assess- 
ment, even  though  it  be  held  to  be  public  work  which  the  munici- 
pality is  authorized  to  perform.  Such  power  does  not  arise  by 
implication  from  the  powers  expressly  conferred,  nor  is  it  essen- 
tial to  the  declared  objects  and  purposes  of  the  corporation.  We 
are  of  opinion  that  the  County  Court  decided  correctly  in  annull- 
ing the  assessment  and  dismissing  the  petition,  and  its  judgment 
will  be  affirmed. .  Affirmed.* 

Oompelling  abutting  owners  to  dean  or  sprinkle  streets.— The  pre- 
cise question  decided  in  the  foregoing  case  does  not  appear  to  have  been  else- 
where passed  upon.  In  Reinken  v.  Fuehring,  (Ind.)  6  Am.  R.  R.  &  Corp.  Rep. 
82,  it  was  held  that  compelling  abutting  owners  to  pay  for  cleaning  the  street 
upon  which  their  property  abutted,  by  a  special  assessment,  was  not  a  taking 
of  their  property  without  compensation  or  without  due  process  of  law  in  vio- 
lation of  the  Constitution,  but  in  that  case  the  proceeding  was  expressly 
authorized  by  the  legislature.  Cases  on  the  power  of  municipalities  to  compel 
abutting  owners  to  clean  the  street  or  sidewalk  in  front  of  their  property  are 
referred  to  in  note  6  Am.  R.  R.  &  Corp.  Rep.  88. 
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(Supreme  Court  of  Michigan,  October  27,  1893.) 

1.  Railboad  coaiFANiEs.  Injury  to  EMPLOYE  IN  COUPLING  CARS.  Plead- 
nro  AND  FBOOF.  In  an  action  against  a  railroad  company  for  injuries  to  a 
brakeman,  it  is  sufficient,  under  an  averment  of  the  existence  of  a  hole  or  rut 
in  the  track,  between  the  ties,  into  which  plaintiff  stepped  while  making  a 
coupling,  to  show  that  the  spaces  between  the  ties  in  the  vicinity  of  the  acd- 

*  Reported  in  36  N.  E.  Rep.  829. 
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dent  were  not  sufficiently  filled  by  ballast,  without  proving  the  existence  of 
any  particular  hole. 

2.  Catching  foot  in  hole  between  ties.  '  Unballasted  bide  track. 
Negligence  of  comfant.  A  railroad  company  is  not  guilty  of  negligence  in 
ballasting  a  side  track  so  that,  while  the  ties  were  covered  in  the  middle  of  the 
track,  at  the  sides,  near  the  rails,  the  dirt  was  two  or  four  inches  below  the 
rails,  thus  leaving  holes  between  the  ties. 

8.    Ck)NTRIBUTORY   NEGLIGENCE   OF   PLAINTIFF.      KNOWLEDGE  OF  DEFECT. 

Failure  to  look.  One  who  had  been  in  the  employ  of  a  railroad  company 
for  some  time,  passing  and  repassing  a  certain  side  track,  cannot  recover  for 
injuries  received  while  attempting  to  uncouple  moving  cars  on  such  track 
resulting  from  a  hole  in  the  roadbed  which  he  could  have  readily  seen  if  he 
had  looked  at  the  track  before  going  on  it. 

Zyon  (&  JETadsaU  {Alex.  F,  Smithy  of  counsel),  for  appellant 
Wataon  <&  Chapman,  for  appellee. 

HooKEB,  Ch.  J.  The  plaintiff,  a  brakeman  upon  defendant's 
freight  train,  obtained  judgment  in  the  Circuit  Court  for  au 
injury  sustained  by  being  run  over  by  his  train  at  Durand. 
Defendant's  counsel  contends  that  the  judge  should  have  directed 
a  verdict  against  the  plaintiflE.  It  became  necessary  to  leave  a 
car  upon  the  defendant's  side  track,  and,  after  setting  the  switch, 
the  plaintiff  signaled  to  the  engineer  to  back  up,  which  he  did, 
and  plaintiff  stepped  between  the  car  and  the  tender  to  uncouple 
the  car.  Having  some  difficulty,  and  being  near  the  switch,  he 
stepped  out,  to  avoid  the  danger  of  walking  over  the  switch  bars, 
entering  again  after  the  car  had  passed  them.  No  one  saw  the 
accident,  but  plaintiff  states  that  he  stepped  into  au  unfilled  space 
between  the  ties,  and  before  he  could  extricate  his  foot  it  was 
caught  by  the  brake  beam  of  the  tender,  at  the  heel,  and  his  toe 
dragged  along  the  track.  At  this  time  he  was  inside  the  main 
track,  and,  realizing  that  he  was  near  the  frog,  he  threw  himself 
over  the  rail,  sacrificing  his  foot  rather  than  his  life.  At  the  out- 
set a  question  of  variance  arises.  The  first  count  of  the  declara- 
tion states  that  defendant  permitted  a  deep  hole  or  rut  to  exist  in 
its  tracks,  into  which  plaintiff  stepped.  A  second  count  states  it 
as  existing  in  the  side  track,  between  the  ties,  which  space  it  was 
defendant's  duty  to  fill  with  dirt.  The  alleged  variance  consists 
in  the  failure  of  the  plaintiff  to  prove  the  existence  of  any  defi- 
nite deep  hole  in  the  track.  He  testifies  that  he  did  not  see  the 
hole,  but  that  he  stepped  in  one,  and  was  caught.     He  attempts 
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no  description  of  its  size  or  depth,  further  than  to  say  that  he 
thought  he  went  down  about  eight  inches,  and  claims  to  know 
there  was  one  only  by  reason  of  having  stepped  into  it.  He  does 
not  fix  the  exact  location  of  it.  Other  testimony  on  the  part  of 
the  plaintiff  tended  to  show  that  the  spaces  between  the  ties  had 
not  been  filled  with  dirt  in  the  vicinity  of  the  place  of  the  acci- 
dent, and  between  the  place  where  the  foot  was  cut  off  and  the 
switch.  This  testimony  fairly  tended  to  prove  that  the  spaces 
were  filled  at  the  middle  of  the  ties,  but  at  the  rail  the  dirt  wa& 
from  two  to  four  inches  below  the  top  of  the  ties.  From  the 
very  nature  of  railroads,  the  hole  in  the  track  mentioned  in  the 
declaration  must  have  been  between  the  ties,  and  evidence  that 
for  a  space  of  twenty  feet  or  more  the  ballast  did  not  fill  the 
spaces  tended  to  prove  the  existence  of  a  number  of  holes. 
Upon  plaintiff's  theory  he  stepped  into  but  one  hole,  and  the  fact 
that  he  could  not  tell  just  where  it  was  should  not  prevent 
recovery  of  his  damages  if  he  were  lawfully  entitled  to  them. 
If  it  turned  out  that  there  were  several  holes,  that  fact  was  not 
inconsistent  with  his  claim,  but  tended  to  support  the  allegations 
that  a  hole  existed,  and  that  the  spaces  were  not  filled  with  dirt. 
It  is  not  a  case  of  proving  a  number  of  defects  as  a  ground  of 
inference  that  another  distinct  defect  existed,  but  it  was  showing 
that  several  defects  existed,  one  of  which  might  have  caused  the 
injury. 

This  case  went  to  the  jury  upon  two  possible  theories,  viz. :  (1) 
That  the  plaintiff  stepped  into  the  hole,  about  eight  inches  deep, 
in  defendant's  track,  which  track  was  otherwise  smooth  and  in 
good  condition ;  (2)  that  the  roadbed  was  in  bad  condition  for 
want  of  ballast,  leaving  places  between  the  ties,  into  one  of  which 
plaintiff  stepped,  and  that  his  foot  was  caught  by  reason  of  that 
fact.  The  first  count  was  supported  only  by  the  testimony  of 
the  plaintiff,  if  it  can  be  said  to  have  been  supported  by  proof. 
He  testified  that  he  stepped  into  a  hole  about  eight  inches  deep. 
He  said  that,  so  far  as  he  knew,  the  track  was  otherwise  smooth 
and  in  good  repair,  and  that  he  never  saw  the  hole ;  that  he  only 
knew  of  its  existence  by  stepping  into  it.  No  other  evidence  in 
the  case  shows  the  existence  of  any  isolated  or  unusual  hole,  and 
this  testimony  was  as  consistent  with  one  theory  as  the  other,  and 
VOL.  IX. —  55 
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does  not  tend  to  establish  the  theory  of  an  isolated  or  unusual 
pitfall ;  and  plaintiff's  counsel  seem  to  have  relied  upon  an  ability 
to  show  a  general  want  of  ballast  upon  the  side  track  in  the 
vicinity  of  the  accident.  Hence  the  jury  should  not  have  been 
permitted  to  consider  this  theory.  Upon  the  other  theory  there 
was  proof  that  went  so  far  as  to  show  that  the  side  track  upon 
which  the  accident  happened  was  not  ballasted  to  the  top  of  the 
ties  for  their  whole  length,  but  that,  while  the  dift  covered  the 
tie  in  the  middle  of  the  track,  it  sloped  towards  the  sides  of 
the  track,  so  that  at  the  rail  it  was  from  two  to  four  inches  below 
the  iron,  thus  exposing  the  tie  at  that  point  to  such  depth,  and 
that  such  was  the  condition  in  the  vicinity  of  the  accident,  and 
had  been  since  the  road  was  constnicted.  This  raises  the 
questions:  (1)  Should  the  trial  court  have  determined  as  mat- 
ter of  law  that  this  road  was  in  a  reasonably  good  condition? 
(2)  Was  the  plaintiff  in  a  situation  to  charge  his  injury  upon 
defendant  ? 

Adjudications  are  not  wanting  upon  the  subject  of  the  duties 
of  masters  in  relation  to  the  machinery  and  places  for  work  fur- 
nished to  servants,  and,  while  a  railroad  is  required  to  provide 
reasonably  safe  appliances,  and  keep  them  in  repair,  and  provide 
a  reasonably  safe  place  for  the  employee,  so  as  not  to  expose  him 
to  unnecessary  danger,  it  is  not  within  the  province  of  courts  or 
juries  to  prescribe  the  manner  of  using  its  tracks  or  the  character 
of  its  appliances  by  verdicts  and  judgments  which  disregard  its 
right  to  conduct  its  business  in  the  mauner  usual  with  well- 
managed  roads,  and  as  good  railroading  requires.  Accordingly, 
it  has  been  held  that  a  railroad  company  is  under  no  legal 
obligation  to  maintain  for  the  protection  of  its  employees  a 
station  agent  at  a  flag  station,  where  there  was  an  unblocked 
siding,  nor  was  it  bound  to  change  its  manner  of  using  brakes 
or  to  adopt  the  most  approved  methods  or  appliances,  or  to 
discard  what  are  not  the  safest  known.  Hewitt  v.  Eailroad 
Co.,  67  Mich.  61;  34  N.  W.  Rep.  659;  Railroad  Co.  v. 
Gildersleeve,  33  Mich.  133;  Ulick  v.  Railroad  Co.,  67  Mich. 
632;  35  N.  W.  Rep.  708.  In  the  case  of  Batterson  v.  Rail- 
way Co.,  53  Mich.  126 ;  18  K  W.  Rep.  584,  a  brakeman  was 
injured  while  coupling  cars  at  a  place  where  the  ties  were 
raised  above  the  surface  of  the  ground.     It  was  held  that  "  the 
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risk  of  sucb  imperfectionB  wae  one  of  the  risks  of  tiie  business. 
It  is  not  shown  or  claimed  that  this  track  was  unsafe  for  the  ordi- 
nary uses  of  side  tracks,  and  the  accident  did  not  arise  from  any 
such  defect.  The  lay  of  the  land  was  such  as  to  be  readily  seen 
by  any  one  who  passed  along  the  track  at  ordinary  times.  The 
plaintiff  knew  that  the  roadbed  there  was  not  ballasted,  and  was 
bound  to  know  that  there  might  be  irregularities  of  surface  any- 
where. The  chances  of  such  accident  were  not  such  as  to  suggest 
danger  as  very  likely.  There  was,  of  course,  a  probability  that 
cars  might  have  to  be  coupled  at  one  place  as  well  as  another,  and 
sometimes  when  there  was  not  much  daylight.  But  the  company 
had  a  right  to  expect  that  every  brakeman  would  use  reasonable 
care  in  examining  his  footings  and  surroundings,  and  we  think 
that  they  cannot  be  regarded  as  at  fault  for  not  guarding  against 
an  occurrence  which  was  likely  to  happen  in  any  place  where  the 
ground  was  uneven,  and  to  completely  insure  against  which  would 
require  a  side  track  to  be  as  expensively  built  as  a  main  track. 
They  had  a  right  to  rest  on  the  probability  that  any  one  would 
know  what  was  generally  to  be  seen  by  his  own  observation,  or 
by  information  from  those  who  were  on  the  spot  working  with 
him,  and  who  might  fairly  be  expected  to  do  their  duty."  The 
opinion  concludes  with  the  following  significant  language: 
*^  There  is  much  reason  to  regard  the  accident,  from  plaintiff's 
own  testimony,  as  the  immediate  consequence  of  his  hand  slip- 
ping from  the  car,  and  of  nothing  else.  But  we  place  no  stress 
upon  this,  because  we  do  not  think  any  case  is  made  out  of  a  vio- 
lation of  duty  to  the  plaintiff  on  the  part  of  his  employers." 
In  that  case  the  court  practically  said  that  a  jury  should  not  be 
permitted  to  pass  upon  the  question  whether  a  railroad  company 
owed  a  duty  to  its  employees  to  ballast  its  side  track  where  it 
bordered  a  pond,  asserting  that  a  brakeman  ought  to  expect  to 
be  upon  his  guard  against  inequalities  of  surface  and  uneven 
places.  It  wiU  not  do  to  say  that  this  decision  was  based  upon 
the  admitted  knowledge  of  the  plaintiff,  for  the  court  expressly 
asserts  that  no  duty  existed  to  ballast  the  track,  for  the  reason  that 
the  company  had  a  right  to  suppose  that  its  employees  could  and 
would  see  the  condition  of  the  track,  and  govern  themselves  accord- 
ingly, entering  between  the  cars  only  where  it  was  safe.  Gibson 
V.  Bailway  Co.,  63  N.  T.  450,  is  another  case  involving  the  same 
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principle.  A  conductor  of  a  freight  train,  climbing  up  the  outside 
of  a  car,  was  drawn  against  the  roof  of  a  depot.  At  the  close  of  the 
plaintiff's  evidence  defendant's  counsel  moved  for  a  nonsuit  upon 
the  ground  that  no  actionable  negligence  on  the  part  of  the  defend- 
ant wafi  shown.  The  court  said :  "  When  the  deceased  entered 
the  employment  of  the  defendant  he  assumed  the  usual  risks  and 
perils  of  the  service,  and  also  the  risks  and  perils  incident  to  the 
use  of  the  machinery  and  property  of  the  defendant,  as  it  then 
was,  so  far  as  such  risks  were  apparent.  Accepting  service  with 
a  knowledge  of  the  character  and  position  of  the  structure  from 
which  the  employees  might  be  liable  to  receive  injury,  he  could 
not  call  upon  the  defendant  to  make  alterations  to  secure  greater 
safety,  or,  in  case  of  injury  from  risks  that  were  apparent,  he 
could  not  call  upon  his  employer  for  indemnity."  And  in  the 
case  of  Hayden  v.  Manufacturing  Co:,  29  Conn.  548,  Ellsworth, 
J.,  says:  "Every  manufacturer  has  the  right  to  choose  the 
machinery  to  be  used  in  his  business  in  the  manner  most  agree- 
able to  himself,  provided  he  does  not  thereby  violate  the  law  of 
the  land.  He  may  select  his  appliances  and  run  his  mill  with  old 
or  new  macliinery,  just  as  he  may  ride  in  an  old  or  new  carriage, 
or  navigate  an  old  or  new  vessel.  The  employee  having  knowl- 
edge of  the  circumstances,  and  entering  service  for  the  stipulated 
reward,  cannot  complain  of  the  peculiar  tastes  or  habits  of  hm 
employer,  nor  sue  him  for  damages  sustained  in  or  resulting  from 
that  peculiar  service."  In  De  Forest  v.  Jewett,  88  N.  Y.  264,  a 
yard  in  which  plaintiff  worked  was  drained  by  some  open  ditches 
running  across  the  road  between  the  ties.  He  should  have  seen 
them,  and  known  about  them,  and  it  was  held  that  he  could  not 
recover.  See,  also,  Sweeney  v.  Envelope  Co.,  2  Cent.  Rep.  457* 
The  case  of  Gibson  v.  Railroad  Co.,  cited  above,  has  a  parallel  in 
the  case  of  Illick  v.  Railroad  Co.,  67  Mich.  635 ;  35  K  W.  Rep. 
708.  This  case  is  even  stronger  in  its  support  of  defendant's 
contention.  A  brakeman  was  climbing  a  ladder  on  the  car  to  set 
a  brake  which  had  been  called  for  by  the  engineer.  He  was  in 
the  line  of  his  duty.  He  was  drawn  against  a  bridge  and  killed. 
It  was  shown  that  this  bridge  was  narrower  than  the  standard 
width  of  bridges  in  use  at  Uie  time.  The  court  held  as  follows : 
"  The  bridge  was  sound  and  safe  for  the  passage  of  trains,  with- 
out defect  and  in  good  repair.     Wliether  it  was  fourteen  or 
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twenty-four  feet  wide  was  a  matter  of  no  concern  to  the  brake- 
man,  so  long  as  he  was  not  required  to  occupy  a  place  of  danger 
in  the  discharge  of  his  duties  while  passing  over  it,  and  this  he 
was  not  required  to  do.  *  *  *  Eailroad  companies  must  be 
allowed  to  use  their  own  discretion  as  to  the  kind  of  bridges  they 
will  use,  and  when  and  under  what  circumstances  they  will 
remove  or  replace  them  when  they  are  safe.  Any  other  rule  would 
be  both  unjust  and  oppressive.  As  between  the  employers  and 
employed,  it  is  unquestionably  the  duty  of  a  railroad  company  to 
provide  a  track  and  equipments  which  shall  be  reasonably  safe, 
but  this  does  not  oblige  the  company  to  make  use  of  the  latest 
improvements,  or  to  change  the  structures  upon  its  road  so  as  to 
conform  to  the  most  recent  or  advanced  improvements  and  ideas 
upon  such  subjects ;  neither  does  good  railroading  require  any 
such  thing.  *  *  *  I  do  not  think  the  record  discloses  any 
fault  or  negligence  on  the  part  of  the  defendant."  Mr.  Justice 
Cooley  states  the  doctrine  thus :  "  The  terms  in  which  the  propo- 
sition has  been  stated  will  exempt  the  master  from  responsibility 
in  all  cases  where  the  risks  were  apparent,  and  were  voluntarily 
assumed  by  a  person  capable  of  understanding  and  appreciating 
them.  No  employer  by  any  implied  contract  undertakes  that  his 
buildings  are  safe  beyond  a  contingency,  or  even  as  safe  as  those 
of  his  neighbors,  or  that  accidents  shall  not  result  to  those  in  his 
service  from  risks,  which  perhaps  others  would  guard  against 
more  eflPectually  than  it  is  done  by  him.  Neither  can  a  duty  rest 
upon  one  which  can  bind  him  to  so  extensive  a  responsibility. 
There  are  degrees  of  safety  in  buildings  which  differ  in  age,  con- 
struction and  state  of  repair,  as  there  are  also  in  the  different 
methods  of  conducting  business ;  and  these  not  the  servant  only, 
but  any  person  doing  business  with  the  proprietor,  is  supposed  to 
inform  himself  about  and  keep  in  mind  when  he  enters  upon  the 
premises."     Cooley  Torts,  650. 

It  would  seem  that  we  may  from  these  authorities  deduce  the 
principle  that  obvious  imperfections  in  methods  or  machinery, 
existing  at  the  time  of  the  employment,  cannot  be  made  the  basis 
of  a  liability  in  favor  of  an  employee  who  suffers  an  injury  in  the 
course  of  his  employment,  for  the  reason  that  the  employer  has  a 
right  to  have  and  use  imperfect  methods  and  tools,  and  to  ask 
others  to  enter  his  employ,  to  aid  him  in  such  use,  and  that  in  so 
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doing  he  does  not  undertake  to  insure  the  employee.  Upon  the 
theory  of  this  case  which  we  are  now  discnssiog  we  think  there 
was  a  failure  to  show  negligence  on  the  part  of  the  defendant. 
The  plaintiff  was,  or  ought  to  have  been,  familiar  with  the  side 
track,  and,  if  he  was  not,  common  prudence  dictated  that  he 
should  not  venture  between  moving  car  and  engine  without  first 
looking  under  the  car  to  examine  the  character  of  the  roadbed, 
all  of  which  defendant  had  a  right  to  expect  of  him.  See  Oard- 
ner  v.  KaUroad  Co.,  58  Mich.  591 ;  26  N.  W.  Bep.  801 ;  Grand 
V.  Railroad  Co.,  83  Mich.  571 ;  47  N.  W.  Rep.  837. 

Inseparably  connected  with  this  question  of  negligence  is  the 
doctrine  that  ^^the  employee  assumes  the  ordinary  risks  and 
perils  incident  to  his  employment."  It  has  been  impossible 
to  avoid  some  discussion  of  it  in  the  foregoing  pages.  It  is  a 
doctrine  as  well  established  as  any  in  the  books  that  an  employee 
may  contract  to  use  defective  machinery,  and,  where  he  knows  of 
the  defect,  and  uses  the  machinery  voluntarily,  the  law  warrants 
the  inference  that  he  assumes  the  incident  risks.  It  must  not  be 
assumed  that  this  doctrine  gives  unlimited  immunity  to  the 
master.  The  doctrine  is  shaded  down  to  cases  where  the  want  of 
knowledge  precludes  the  inference  and  makes  the  master  liable. 
But  this  doctrine  does  not  justify  carelessness  upon  the  part  of 
the  servant.  The  master  has  a  right  to  expect  him  to  be  alert  to 
inform  himself  of  existing  conditions,  and  he  cannot  attack  the 
master  from  the  shelter  of  unjustifiable  ignorance  of  the  busi- 
ness, machinery  and  methods  which  he  is  employed  to  use. 
Actual  ignorance  will  not  alone  suffice  to  charge  a  master.  The 
ignorance  must  also  be  excusable.  The  plaintiff  says  he  supposed 
the  road  was  smooth,  and  did  not  know  that  there  were  any  holes 
there.  He  had  been  for  some  time  in  the  defendant's  employ, 
passing  and  repassing  the  yard  and  switch  in  question.  It  is 
plain  that  the  condition  of  this  side  track  could  be  seen  by  a 
casual  observer.  Self-preservation  should  have  prompted  him  to 
look  at  this  track  to  see  whether  it  was  in  such  condition  as  to 
warrant  his  going  between  a  moving  train  and  engine,  though  he 
had  never  seen  the  road  before.  It  was  in  daylight,  and  he  was 
not  incumbered  by  a  lantern.  But,  relying  upon  a  supposed  con- 
dition, he  tells  us  he  entered  and  stepped  directly  into  the  hole 
between  the  ties.    In  additi(Hi  to  the  authorities  cited,  see  Shear* 
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&  R.  Neg.  §  185 ;  Foley  v.  Railway  Co.,  48  Mich.  622 ;  12  N. 
W.  Rep.  879 ;  Piquegno  v.  Railway  Co.,  62  Mich.  40 ;  17  K  W. 
Rep.  232 ;  Hathaway  v.  Railroad  Co.,  51  Mich.  253 ;  16  N.  W. 
Rep.  634  J  Railroad  Co.  v.  Austin,  40  Mich.  247  ;  Viets  v.  Rail- 
way Co.,  55  Mich.  120 ;  20  N.  "W.  Rep.  818 ;  Tuttle  v.  Railway 
Co.,  122  U.  S.  189 ;  7  Sup.  Ct.  Rep.  1166,  and  cases  cited.  The 
jury  should  have  been  directed  to  find  a  verdict  for  the  defend- 
ant. The  judgment  will  be  reversed,  and  a  new  trial  ordered. 
Long  and  Grant,  J  J.,  concurred. 

MoNTooMEBY,  J.  This  casc  was  once  before  the  court  on 
demurrer  to  the  declaration.  Reported  in  91  Mich.  379 ;  51  N. 
W.  Rep.  1004.  It  was  held  on  demurrer  that  while  "  employees 
may  be  chargeable  with  knowledge  that  side  tracks  are  not  always 
perfect;  that  they  are  sometimes  constructed  over  ditches  or 
gullies,  and  are  not  always  ballasted  with  the  same  care  that  main 
tracks  usually  are,"  yet  "raUroad  companies  owe  it  to  their 
employees  to  protect  them  from  unnecessary  and  dangerous  pit- 
falls and  unusual  conditions."  The  averment  in  this  declaration 
was  that  the  railway  company  permitted  a  dangerous  hole  to  exist 
in  its  track.  The  case  has  been  tried  before  a  jury  and  it  appears 
that  the  nature  of  the  defect  consisted  simply  of  a  want  of  proper 
ballasting,  the  only  fair  inference  from  the  testimony  being  that 
while  the  track  was  ballasted  in  the  center  to  the  top  of  the  ties, 
at  the  outer  edge  and  near  the  rail  it  was  not  filled  flush  with  the 
ties,  but  that  unfilled  spaces  to  the  depth  of  from  two  to  four 
inches  below  the  rail  were  allowed  to  exist.  The  accident  occurred 
in  the  daytime  when  the  condition  of  the  track  was  open  to  the 
inspection  of  the  plaintiff.  The  plaintiff  had  been  in  the  employ 
of  the  defendant  for  at  least  six  weeks,  and  his  duties  would  take 
him  back  and  forth  past  the  place  of  the  injury.  He  must  be 
presumed  to  have  been  aware  of  the  apparent  condition  of  the 
side  track,  and  it  was  further  his  duty  to  use  reasonable  care  in 
examining  his  surroundings  before  attempting  to  make  the  coup- 
ling. I  think  this  case  falls  within  the  previous  adjudications  of 
this  court.  See  Batterson  v.  Railway  Co.,  53  Mich.  125 ;  18  N. 
W.  Rep.  584 ;  Piquegno  v.  Railway  Co.,  52  Mich.  40 ;  17  N.  W. 
Rep.  232.  See,  also,  Shear.  &  R.  Neg.  §  406.  And  the  Circuit 
judge  should  have  directed  a  verdict  for  the  defendant.    Judg- 


1 


440  Ragon  v.  Eoledo,  A.  A.  &  N.  M.  Ry.  Co. 

ment  reversed  and  a  new  trial  ordered.     McGrath,  J.,  concurred 
with  Montgomery,  3* 

1.  BAilroad  companies  —  injury  to  brakemaa  in  coupling  can — 
unballasted  side  track— negligence  of  company.— A  railroad  company 
owes  no  duty  to  a  brakeman  in  its  employ  to  ballast  storage  or  switch  tracks 
so  as  to  prevent  his  foot  being  caught  between  the  ties  while  endeavoring  to 
couple  cars.  Finnell  v.  Delaware,  L.  &  W.  R.  Co.,  129  N.  Y.  669;  29  K  E. 
Rep.  825.  The  court  says:  "  We  do  not  understand  that  railroad  tracks  are 
ballasted  for  the  purpose  of  making  them  safe  for  brakemen  to  walk  upon, 
but  for  the  purpose  of  making  them  firm  and  safe  for  the  passage  of  trains, 
and  we  do  not  think  the  defendant  neglected  any  duty  it  owed  the  plaintiff  in 
not  ballasting  the  track  at  the  place  where  the  accident  occurred.  It  is  not 
claimed  that  there  was  any  trap  in  the  track,  or  that  the  track  was  in  any 
respect  defective  or  dangerous,  except  in  that  it  was  not  ballasted.  A  brake- 
man  is  engaged  in  a  business  attended  with  many  risks,  and  it  is  difficult  to 
flee  how  this  recovery  can  be  upheld  without  casting  all  the  risks  of  the 
employment  upon  the  railroad  company." 

2.  Injury  by  stepping  into  hole  in  track  while  uncoupling  cars. — In 
an  action  by  a  brakeman  against  a  railrbad  company  for  personal  injuries,  it 
appeared  that  plaintiff  was  injured  by  stepping  into  a  hole  in  the  roadbed 
while  uncoupling  a  car  on  a  side  track.  It  did  not  appear  how  long  he  had 
been  in  defendant's  employ,  or  that  he  ever  saw  the  side  track  in  question 
before  the  time  of  the  accident.  Held,  that  it  could  not  be  said,  as  a  matter 
of  law,  that  the  injury  was  caused  by  a  risk  of  the  employment  which  plain- 
tiff assumed.  Ragon  v.  Toledo,  etc.,  R.  Co.,  91  Mich.  379;  51  N.  W.  Rep. 
1004.  This  is  apparently  a  former  hearing  in  the  same  suit  as  the  principal 
case. 

A  switchman  who  is  injured  by  catching  his  foot  in  a  space  between  the 
planking  covering  the  railroad  yards  is  not  entitled  to  recover  damages  there- 
for where,  at  the  time  of  the  accident,  he  had  been  working  in  that  yard  for 
six  weeks,  during  all  of  which  time  the  planking  had  remained  in  the  same 
condition.  Gleason  v.  New  York  &  N.  E.  R.  Co.,  159  Alass.  68;  34  N.  E. 
Rep.  79. 

The  fact  that  a  switchman,  injured  while  coupling  cars,  by  reason  of  a  hole 
in  the  track,  might  have  selected  another  place  to  make  the  coupling,  if  he 
desired,  will  not  defeat  his  recovery  for  the  injury,  unless  he  knew,  or  ought 
to  have  known,  of  the  danger  incurred.  Louisville  &  N.  R.  Co.  v.  Ward,  (Ct. 
of  App.)  61  Fed.  Rep.  927. 

*  Reported  in  97  Mich.  265;  56  N.  W.  Rep.  612. 
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(Supreme  Court  of  Missouri,  Division  No.  2,  November  21,  1893.) 

1.  Railroad  comfanies.  Fires  set  bt  logohotives.  Validitt  of 
STATUTE  DCPOsiNa  ABSOLUTE  LiABiLiTT  THEREFOR.  Revised  Statutes  of 
Missouri,  1889,  section  2615,  making  a  railroad  company  absolutely  liable  in 
damages  for  fires  communicated  by  its  locomotives,  is  not  unconstitutional  as 
impairing,  by  subjecting  it  to  an  increased  burden,  the  rights  given  it  by  its 
previously  granted  charter  to  propel  its  cars  by  steam. 

2.  Nor  is  the  section  unconstitutional  as  denying  to  a  railroad  company  the 
equal  protection  of  the  laws,  nor  as  depriving  it  of  its  property  without  due 
process  of  law. 

8.  In  AN  action  under  such  statute  dub  care  of  the  defendant  lb 
immaterial.  As  the  liability  imposed  on  railroad  companies  by  Revised 
Statutes,  1889,  section  2615,  for  fires  set  by  their  locomotives,  is  an  absolute 
one,  a  requested  instruction,  in  an  action  brought  under  this  section,  that 
proof  of  diligence  on  the  part  of  the  company  would  relieve  it  of  liability,  was 
properly  refused. 

4.  Applicability  of  such  statute  to  trees  and  shrubbery.  Ij;  is  no 
defense  to  an  action  against  a  railroad  company  for  the  destruction  by  fire  of 
certain  trees,  under  Revised  Statutes,  1889,  section  2615,  making  railroad 
companies  liable  in  damages  for  fires  set  by  their  locomotives,  and  giving 
them  an  insurable  interest  in  the  property  along  their  routes,  that  trees  were 
not  susceptible  of  insurance,  as  the  statute  makes  all  kinds  of  property  the 
flubject  of  insurance.  Consequently,  error  cannot  be  predicated  upon  the 
exclusion  of  evidence  showing  the  impracticability  of  insming  such  property. 

5.  CoNTREBLTORY  NEGLIGENCE  OP  DEPENDANT.  The  f act  that  plaintiff  per- 
mitted weeds  to  remain  on  his  land,  adjoining  defendant  railroad  company's 
right  of  way,  after  they  had  become  dried,  does  not  show  such  contributory 
negligence  as  will  defeat  his  right  to  recover  for  damages  to  his  property 
caused  by  fire  set  by  sparks  from  one  of  defendant's  locomotives. 

6.  Under  Revised  Statutes,  1889,  section  2615,  giving  a  railroad  company  an 
insurable  interest  in  property  along  its  right  of  way,  no  negligence,  short  of 
fraud,  would  bar  plaintiff's  right  to  recover. 

7.  Whether  company  entitled  to  benefit  of  insurance  received  by 
PLAINTIFF.  Though  the  Revised  Statutes  of  1889,  section  2615,  gives  a  rail- 
road company  an  insurable  interest  in  the  property  along  its  right  of  way,  a 
railroad  company  that  has  not  insured  such  property  is  not  entitled,  in  an 
action  against  it  for  damages  to  property  by  fire  set  by  one  of  its  locomotives, 
to  an  abatement  to  the  amount  the  owner  of  such  property  has  received  from 
certain  insurance  companies. 

8.  EpFECT  of  COMPENSATION  HAVING  BEEN  ALLOWED  FOR  DANGER  FROM 

fire  when  property  CONDEMNED.  In  an  action  against  a  railroad  company 
for  damages  to  plaintiff's  property  by  fire  set  by  one  of  defendant's  locomo- 
tives, it  is  no  defense  that,  in  proceedings  for  the  condemnation  of  defend- 
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ant's  right  of  way,  plaintiff  claimed,  and  was  allowed  by  the  commissionerft 
in  their  award,  compensation  for  the  danger  to  which  his  property  would  be 
liable  from  fire  '*  for  all  time  to  come." 

THIS  is  an  action  for  damages  caused  by  the  destruction  and 
injury  to  plaintiff's  property,  a  suburban  residence  and 
grounds  near  the  city  of  St.  Louis,  in  St.  Louis  county,  by  fire 
alleged  to  have  been  set  out  by  an  engine  operated  by  the  def  end- 
ant  on  its  railroad.  The  petition  contains  two  counts ;  the  first 
being  an  action  at  common  law,  charging  *'  that  on  the  9th  day 
of  August,  1887,  and  for  a  long  time  prior  thereto,  defendant 
negligently  suffered  a  large  amount  of  dry  grass,  weeds  and  rub- 
bish to  accumulate  and  remain  upon  and  along  its  railway  and 
right  of  way  adjoining  the  land  of  the  plaintiff,  and  used  and 
employed,  in  operating  said  railway,  locomotive  engines  and  other 
machinery  that  were  improperly  and  negligently  constructed,  so 
that  sparks  of  fire  could  and  did  needlessly  escape  said  engine," 
and  that  by  reason  of  such  negligence  fire  was  communicated  to 
said  dry  grass,  weeds  and  rubbish,  and  extended  to  plaintiff'a 
land,  and  destroyed  a  dwelling  house,  barn,  outbuildings,  personal 
property  therein,  trees  and  shrubbery,  of  the  value  of  $30,(KK), 
for  which  judgment  is  prayed.  The  second  count  is  based  upon 
the  statute  (K.  S.  1889,  §  2615),  and  charges  that  the  defendant 
owned  and  operated  a  railroad  adjoining  plaintiff's  land,  "  having 
locomotive  engines  in  use  on  the  same,  and  on  said  9th  day  of 
August,  1887,  fire  was  communicated  from  a  locomotive  engine 
then  in  use  upon  said  railroad,  owned  and  operated  by  defendant 
as  aforesaid,  to  plaintiff's  property  on  his  said  land,"  and  then 
avers  the  destruction  of  the  same  property,  of  the  same  value  afr 
charged  in  the  first  count,  and  avers  damages  in,  and  prays  judg- 
ment for,  the  same  amount. 

The  answer  admits  tlie  incorporation  of  defendant,  and  the 
operation  of  the  line  of  railway  described  in  the  petition,  and  the 
use  of  locomotive  engines  thereon,  and  denies  generally  ev^ery 
other  allegation  in  the  petition,  and  then,  as  special  defenses  to 
each  count  of  the  petition  avers :  "  (1)  That  plaintiff  has  assigned 
to  persons  to  this  defendant  unknown  his  right  of  action  against 
this  defendant,  if  any  he  ever  had,  and  is  neither  a  necessary  nor 
proper  party  plaintiff  herein,  and  is  not  the  real  party  in  inter- 
est, and  is  not,  therefore,  entitled  to  maintain  or  prosecute  thiB> 
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action.  (2)  That  there  is  a  defect  of  plaintiff,  in  this,  to  wit,  that 
the  Detroit  Fire-  and  Marine  Insurance  Company,  the  Commercial 
Union  Insurance  Company,  and  the  Imperial  Fire  Insurance 
Company,  and  each  and  every  one  of  them,  are  parties  in  interest 
in  this  case,  and  are  necessary  parties  plaintiff  herein.  (3)  That, 
on  the  date  and  at  the  time  in  the  petition  mentioned,  there  were 
growingand  standing  upon  the  property  in  said  petition  described, 
adjacent  to  and  continuous  from  the  right  of  way  of  defendant 
to  the  house,  shrubbery  and  trees  of  plaintiff  in  his  petition 
described,  large  quantities  of  dry  grass,  leaves,  weeds  and  other 
combustible  and  highly  inflammable  matter,  which  were  care- 
lessly and  negligently  allowed  to  grow  and  accumulate  upon  said 
premises  by  and  with  the  knowledge  and  consent  of  plaintiff ; 
that  the  accumulation  of  dry,  combustible  and  highly  inflam- 
mable matter  as  aforesaid  had  been  carelessly  and  negligently 
allowed  to  remain  upon  said  premises  for  a  long  time  previous  to 
the  9th  day  of  August,  1887,  to  wit,  for  many  years ;  that  it  waa 
gross  negligence  for  plaintiff  to  allow  said  dry  and  combustible 
matter  to  accumulate  and  remain  upon  his  said  premises  without 
taking  precautions  to  prevent  the  spread  of  fire  which  might 
accidentally  be  set  upon  the  right  of  way  of  defendant  railway 
company,  or  which  might  accidentally  escape  from  passing  engines^ 
which  said  negligence  of  plaintiff  did  proximately  and  directly 
contribute  to  the  injuries  of  which  he  complains.  (4)  That  the 
said  dwelling  house,  bam  and  outbuildings  in  the  petition 
described  were  on  the  9th  day  of  August,  1887,  insured  in  cer- 
tain insurance  companies  named  in  the  answer  for  the  aggregate 
sum  of  $10,000,  which,  as  defendant  avers,  was  greatly  in  excess 
of  the  real  value  of  said  dwelling  house,  bam  and  outbuildings ; 
that  said  insurance  companies,  after  the  fire  in  plaintiff's  petition 
alleged,  paid  to  said  plaintiff  the  sum  of  $10,000  on  account  of 
the  loss  sustained  by  reason  of  the  burning  of  said  dwelling 
house,  bam  and  outbuildings  as  aforesaid.  Wherefore,  defend- 
ant says  that  the  sum  so  paid  by  the  said  insurance  companies  as 
aforesaid  should  be  applied  pro  tanto  to  the  satisfaction  of  plain* 
tiff's  claim,  if  any  he  has,  which  defendant  denies." 

And  the  answer,  in  addition  to  the  above  counts,  which  are 
common  to  both  counts  of  the  petition,  contains  the  following 
counts,  which  are  addressed  to  the  second  count  of  the  petition 
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only :  ^^  (5)  Defendant  avers  that  the  alleged  cause  of  action  set 
forth  in  the  second  count  of  the  petition  is  founded  on  an  act  of 
the  legislature  of  the  state  of  Missouri,  entitled  *  An  act  to  estab- 
lish the  responsibilities  of  railroad  companies  and  persons  owning 
or  operating  railroads  for  damages  by  fii'e  communicated  by  loco- 
motive engines,'  approved  March  31,  1887,  which  act  defendant 
avers  is  illegal,  unconstitutional  and  void,  in  that  it  seeks  to 
deprive  the  defendant  of  its  property  without  due  process  of  law, 
and  is  contrary  to  the  provisions  of  section  30,  article  2,  of  the 
Constitution  of  the  state  of  Missouri.  (6)  That  the  said  act  of 
the  legislature  is  illegal,  unconstitutional  and  void,  in  that  it 
denies  the  defendant  the  equal  protection  of  the  law,  contrary  to 
the  provisions  of  section  1,  article  14,  of  the  amendments  to  the 
Constitution  of  the  United  States ;  and  in  this,  that  it  deprives 
defendant  of  its  property  without  due  process  of  law,  contrary  to 
the  provisions  of  article  5  of  the  amendments  to  the  Constitution 
of  the  United  States ;  and  in  this,  that  it  impairs  the  obligations 
of  a  contract  meide  between  the  state  of  Missouri  and  defendant, 
by  the  terms  of  which  it  was  impliedly  agreed  that  said  defendant 
might  and  could  use  lire  for  the  purpose  of  generating  steam  to 
propel  locomotive  engines,  and  cars  attached  thereto,  and  be 
responsible  only  for  the  negligent  and  careless  use  thereof ;  and 
is  contrary  to  the  provisions  of  article  1,  section  10,  of  the  Con- 
stitution of  the  United  States.  (7)  That  heretofore,  to  wit,  on 
the  1st  day  of  June,  A.  D.  1882,  the  plaintiff  was  the  owner  of 
the  land  described  in  his  petition,  and  also  of  a  certain  strip  of 
land  along  and  adjacent  to  the  west  side  of  said  tract,  100  feet 
wide,  being  the  same  strip  of  land  now  occupied  by  defendant's 
roadbed  and  right  of  way,  and  that  defendant  was  desirous  of 
building  its  road  upon  said  strip.  That  plaintiff  and  defendant 
could  not  agree  as  to  the  amount  of  compensation  to  be  paid  to 
plaintiff  for  said  strip,  and  defendant  commenced  proceedings  in 
the  Circuit  Court  of  St.  Louis  county  against  plaintiff,  the  object 
and  nature  of  which  was  to  condemn  a  right  of  way  upon  said 
strip,  and  through  and  along  plaintiff's  said  land.  That  commis- 
sioners were  duly  appointed  by  said  Circuit  Court  of  St.  Louis 
county,  before  whom  the  matter  of  compensation  of  plaintiff  was 
to  be  heard,  and  before  whom  was  then  and  there  pending,  among 
other  things,  the  question  of  how  much  compensation  plaintiff 
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should  receive  from  defendant — First,  for  actual  amount  of  ground 
taken ;  second,  for  the  injury  to  the  property  as  a  place  of  resi- 
dence, caused  by  running  the  road  where  it  now  runs ;  third,  for 
cutting  up  or  dividing  the  property  then  owned  by  plaintiff  into 
detached  portions ;  fourth,  for  danger  of  fire  for  all  time  to  come. 
That  thereafter,  to  wit,  on  the  1st  day  of  July,  A.  D.  1882,  the 
said  matters  so  pending  before  said  commissioners  were  all  com- 
promised and  settled  between  plaintiff  and  defendant  upon  the 
agreement  that  in  consideration  of  all  of  said  matters  the  defend- 
ant should  pay  plaintiff  the  sum  of  nine  thousand  dollars,  in  full 
payment,  settlement,  accord  and  satisfaction  of  said  right  of  way 
and  said  strip  of  land,  and  all  the  matters  and  things  so  pending 
before  said  commissioners  as  aforesaid.  That  thereafter,  to  wit, 
on  the  15th  day  of  July,  A.  D.  1882,  defendant,  for  the  con- 
sideration aforesaid,  paid  to  said  Leonard  Mathews,  and  said 
Leonard  Mathews  received  from  the  defendant  the  said  sum  of 
nine  thousand  dollars,  pursuant  to  and  in  compliance  with  said 
contract  and  agreement.  Wherefore,  defendant  says  the  plaintiff 
ought  not  to  prosecute  or  maintain  said  cause  of  action  in  said 
second  count  set  out." 

The  replication  was  a  general  denial  of  all  new  matter  set  np 
in  the  answer. 

Upon  the  trial,  and  when  the  plaintiff  first  offered  testimony  in 
his  behalf,  the  defendant  objected  to  the  introduction  of  any  tes- 
timony for  the  reasons :  "^^  (1)  That  the  petition  does  not  state  a 
cause  of  action ;  (2)  that,  in  the  first  count,  plaintiff  has  not 
specifically  pleaded;  (3)  that  he  has  combined  two  causes  of 
action  in  .one  count,  involving  different  rules  of  evidence  and 
different  measures  of  damage;  (4)  that  the  law  on  which  the 
second  count  is  based  is  unconstitutional."  These  objections 
were  overruled,  and  exceptions  duly  saved  by  defendant,  and 
thereupon  defendant  moved  the  court  to  require  plaintiff  to  elect 
between  the  two  counts  in  his  petition,  "  because  the  measure  of 
damages  in  the  alleged  causes  of  action  set  forth  in  said  petition 
are  totally  different,  and  because  a  different,  and  not  the  same, 
proof  is  required  to  support  each  of  the  said  alleged  causes  of 
action."  This  motion  was  by  the  court  overruled,  and  exception 
duly  saved  by  defendant. 

The  testimony  on  the  part  of  plaintiff  tended  to  show  that 
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the  plaintiff  was  the  owner  of  a  'piece  of  real  estate  lying  between 
the  Pacific  railroad  on  the  north,  and  the  St  Louis  and  San 
Francisco  railway  on  the  south,  Holmes  avenue  on  the  west,  and 
the  property  of  Anderson  on  the  east ;  the  northern  part  of  this 
tract,  containing  about  eleven  and  one-half  acres,  and  lying  between 
the  Pacific  railroad  and  Elliott  avenue,  was  called  the  "  Home 
Place,"  and  was  bounded  by  osage  orange  hedges  on  the  south, 
east  and  west.  This  home  place  had  been  improved  and  planted 
on  plans  prepared  by  a  landscape  gardener,  and  contained  a  large 
assortment  of  all  kinds  of  ornamental  treees,  shrubbery  and  plants, 
as  well  as  fruit  trees  and  vines.  There  was  on  it  a  large  dwelling 
of  nineteen  rooms  —  the  front  or  main  building  made  of  concrete, 
and  the  rear  building  of  frame  in  imitation  of  stone ;  also,  a  laige 
bam,  of  seventy-five  feet  in  length  by  thirty  feet  in  width,  with 
a  bowling  alley  therein  and  a  cow  shed  attachment.  There  were 
also  one  or  more  outbuildings  of  no  very  considerable  value,  and 
in  the  house,  barn  and  bowling  alley  some  personal  property  to 
the  amount  of  probably  $200  or  $300  in  value.  As  is  generally 
the  case,  the  testimony  as  to  the  value  of  this  house  and  barn,  and 
of  the  property  as  a  whole,  with  its  improvements  by  planting, 
etc.,  was  conflicting,  plaintiff's  witnesses  putting  the  value  of  the 
house  and  barn  alone  as  high  as  $18,000,  and  the  value  of  the 
shrubbery,  etc.,  destroyed,  as  high  as  $6,000.  On  the  afternoon 
of  August  9,  1887,  at  a  time  when  everything  was  very  dry,  a 
fire  started  along  the  railroad  track  and  on  the  railroad  right  ot 
way  adjoining  plaintiff's  property,  and  at  a  point  southeast  of  the 
barn,  and  was  carried  by  a  south  or  southeast  wind,  with  great 
rapidity,  into  plaintiff's  property,  set  fire  to  the  bam,  and  then  to 
the  house  and  outbuildings,  and  ran  pretty  much  over  the  whole 
place,  destroying  the  buildings  and  much  the  larger  part  of  the 
trees,  plants,  shrubbery,  vines,  etc.  Albert  B.  Chandler  testified : 
He  was  at  home,  south  of  the  railroad,  opposite  Mr.  Mathews' 
place,  on  the  day  of  the  fire.  It  started  near  where  Elliott  avenue 
crosses  the  railroad,  and  swept  up  the  railroad  bank  there  and 
caught  the  Mathews  barn  and  burned  it  down,  and  the  shingles 
flew  from  the  barn  and  burned  the  house.  After  the  fire  he  went 
down  and  saw  ashes  on  the  track,  and  saw  where  the  fire  had 
burned  up  the  bank.  He  stirred  the  ashes,  and  there  were  a  few 
•coals.     When  he  first  observed  the  fire  it  was  going  up  the  rail- 
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road  bank.  Samuel  K.  Harding  testified  that  on  the  9th  day  of 
August,  1887,  he  was  a  brakeman  in  the  employ  of  the  defend- 
ant, and  on  that  day  was  braking  on  a  train  which  was  called 
the  "  Hoodlum,"  and  which  passed  plaintifPs  place  about  two 
o'clock  in  the  afternoon,  and  when  it  passed  there  he  was  on  the 
rear  part  of  the  train,  and  saw  some  grass  on  fire  on  the  defend- 
ant's right  of  way,  opposite  the  Mathews  place,  about  six  or  eight 
feet  from  the  ends  of  the  ties,  on  the  bank  in  the  cut.  This  fire 
was  about  three  feet  across.  The  engine  gave  out  a  great  many 
sparks.  He  had  noticed  before  that  it  gave  out  sparks.  He  had 
been  running  on  that  train  since  the  first  of  August.  The  place 
was  occupied  by  plaintiff  as  a  residence  up  to  1880,  when  he 
removed  to  St.  Louis,  leaving  a  man  named  Cleary  in  charge  of 
the  place.  Cleary  lived  in  the  back  part  of  the  house,  and  took 
care  of  the  place  till  1883,  when  it  was  rented  to  a  Mr.  Wright, 
who  lived  there  until  September,  1884,  from  which  time  until  the 
fire  the  place  was  vacant,  except  that  some  member  of  plaintiffs 
family  would  go  out  once  in  a  while,  and  sometimes  stay  all  night, 
and  sometimes  a  week  or  two.  After  the  fire  plaintiif  sold  the 
place  for  $9,000.  There  was  verdict  and  judgment  for  plaintiff 
for  $11,000.  In  due  time  motions  for  new  trial  and  in  arrest  of 
judgment  were  filed,  heard  and  overruled,  and  defendant  appealed 
to  this  court. 

-fil  D.  Kenna^  for  appellant.    John  O,  Chcmdler^  for  respondent. 

Gantt,  p.  J.  {after  stating  the  facta),  1.  Among  the  grounds 
assigned  for  the  reversal  of  the  judgment  of  the  Circuit  Court  is 
the  unconstitutionality  of  section  2616  of  the  Revised  Statutes  of 
1889  (Laws  1887,  p.  101),  which  is  as  follows :  "  Each  railroad 
corporation  owning  or  operating  a  railroad  in  this  state  shall  be 
responsible  in  damages  to  every  person  and  corporation  whose 
property  may  be  injured  or  destroyed  by  fire  communicated 
directly  or  indirectly  by  locomotive  engines  in  use  upon  the  rail- 
road owned  or  operated  by  such  railroad  corporation,  and  each 
such  railroad  corporation  shall  have  an  insurable  interest  in  the 
property  upon  the  route  of  the  railroad  owned  or  operated  by  it, 
and  may  procure  insurance  thereon  in  its  own  behalf  for  its  pro- 
tection against  such  damages."    It  is  argued  by  counsel  that  this 
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act  is  unconstitutional  for  three  reasons :  "  It  impairs  the  obKga- 
tion  of  a  contract ;  it  deprives  defendant  of  its  property  without 
due  process  of  law ;  it  denies  to  defendant  the  equal  protection 
of  the  laws."  The  defendant  is  a  railroad  corporation  organized 
under  the  general  laws  of  this  state  on  the  10th  of  September, 
1875,  and  prior  to  the  passage  of  section  2615.  The  contention 
of  the  defendant  raises  a  question  of  prime  importance,  and  has 
received  our  most  careful  consideration. 

Does  section  2615  impair  the  obligation  of  the  contract  made 
by  the  state  in  the  grant  of  defendant's  charter  ?  The  claim  is 
that  it  interferes  with  the  right  of  defendant,  granted  in  the  sixth 
paragraph  of  section  2543,  Revised  Statutes  1889,  to  propel  its 
cars  by  steam,  in  subjecting  it  to  an  increased  burden  or  liability 
for  fires  set  out  by  its  locomotives.  Said  paragraph  i&  as  follows : 
"  Sixth.  To  take  and  convey  persons  and  property  on  their  rail- 
road by  the  power  or  force  of  steam  or  of  animals,  or  by  any 
mechanical  power,  and  to  receive  compensation  therefor." 
Defendant  insists  that  because  there  was  no  statute  in  force  at 
the  time  it  was  organized  which  would  render  it  liable  for  dam- 
ages by  fire  in  the  absence  of  proof  or  presumption  that  it  had 
been  guilty  of  negligence  in  the  operation  of  its  trains,  the  con- 
struction of  its  engines  or  the  care  of  its  right  of  way,  and  because 
the  decisions  of  this  court  prior  to  the  adoption  of  this  section 
had  never  held  it  liable  in  such  cases  save  for  negligence,  the  law 
on  this  subject,  as  then  understood,  became  part  of  its  charter, 
and  hence  inviolable  under  the  Constitution  of  the  United  States, 

It  is  wholly  unnecessary  to  review  the  decisions  which  sustain 
the  view  adopted  in  the  Dartmouth  College  case  —  that  defend- 
ant's charter  is  a  contract  between  it  and  the  state.  It  has 
been  uniformly  followed  by  this  court.  This  ground  has  been 
gone  over  so  often,  and  this  limitation  so  thoroughly  discussed, 
that  nothing  new  can  be  said  on  the  subject.  Says  Judge  Cooley , 
in  his  great  work  on  Constitutional  Limitations  (6th  ed.  chap.  16, 
pp.  707,  708) :  "  The  occasions  to  consider  this  subject  in  its  bear- 
ings upon  the  clause  of  the  Constitution  of  the  United  States 
which  forbids  the  states  passing  any  laws  impairing  the  obligation 
of  contracts  have  been  frequent  and  varied ;  and  it  has  been 
held,  without  dissent,  that  this  clause  does  not  so  far  remove  from 
state  control  the  rights  and  properties  which  depend  for  their 
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certain  evidence.  It  offered  to  prove  by  Howard  Blossom,  an 
insurance  agent,  that  trees,  shrubs,  plants  and  vines  were,  by  their 
inherent  nature,  not  susceptible  of  insurance,  and  it  was  imprac- 
ticable, from  a  business  standpoint,  to  insure  such  classes  of  prop- 
erty, and  why  it  is  so  impracticable.  Upon  objection  that  this 
evidence  was  immaterial  and  irrelevant,  the  court  excluded  it, 
and  defendant  excepted.  It  is  not  contended  by  defendant  that 
"  trees,  shrubs,*  plants  and  vines  "  are  not  property,  often  of  great 
value,  and  that,  as  such,  they  would  not  be  included  in  the  gen- 
eral term  "  property,"  used  in  the  statute,  but  it  urges  that  such 
property  is  not  insurable.  Its  offer  was  to  show  that  the  inherent 
nature  of  such  property  is  uninsurable.  The  act  under  consid- 
eration is  not  limited  to  any  specific  property.  It  is  broad  enough 
to  include  both  real  and  personal  property.  The  statute  is  an 
enabling  act.  By  its  terms  the  property  becomes  a  subject  of  insur- 
ance. The  mere  fact  that  no  person  has  as  yet  applied  for  insur- 
ance upon  growing  timber  and  ornamental  shrubs  would  not  meet 
the  case.  This  character  of  property  is  of  inherent  value,  adds 
greatly  to  the  value  of  realty,  and  certainly  is  not  more  subject  to 
change  than  ordinary  personal  property,  which  is  clearly  insur- 
able. That  this  class  of  property  is  subject  to  destruction  by  fire 
all  must  admit,  and  no  valid  reason  appears  why  it  may  not  be 
insured.  We  take  it  that  it  is  not  an  open  question  under  this 
statute,  and  no  error  was  committed  in  declining  to  hear  the  evi- 
dence offered.  The  judge  and  jury  would  be  as  competent  to 
respond  to  that  question  as  any  witness.  Such  property  was  held 
clearly  within  a  similar  statute  in  Maine  and  insurable  in  Pratt  v. 
Eailroad  Co.,  42  Maine,  579,  a  case  much  later  than  that  cited  by 
defendant  from  37  Maine,  92,  and  following  Hart  v.  Railroad 
Co.,  13  Mete.  (Mass.)  99.  Chief  Justice  Bigelow,  in  Ross  v.  Rail- 
road Co.,  6  Allen,  87,  pointed  out  the  difficulties  in  which  the 
Supreme  Court  of  Maine  had  become  involved  by  attempting  to 
confine  the  right  of  recovery  to  permanent  property,  and  repudi- 
ated any  such  limited  construction.  He  maintained  that  the  stat- 
ute was  broad  enough  to  cover  every  species  of  property,  and  the 
claim  for  indemnity  was  as  strong  in  one  as  in  the  other.  The 
evidence,  if  permitted,  would  have  led  to  a  distinction  unauthor- 
ized by  anything  in  the  statute,  which  is  remedial  in  its  nature, 
VOL.  IX  —  59 
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and  not  to  be  strictly  construed  against  those  for  whose  benefit  it 
was  enacted.  It  becomes  unnecessary  to  say  more  in  regard  to 
the  point  that  the  personal  property  in  the  house  was  not  insur- 
able. The  personal  property  that  was  burned  was  stored  in  the 
residence  and  barn,  and  no  reason  is  given  why  it  was  not  insur- 
able.    The  defendant's  point  as  to  this  is  not  sustained. 

4.  On  the  trial  defendant  introduced  witnesses  who  testified 
that  they  lived  in  the  neighborhood  of  the  Mathews  home  place ; 
that  it  had  been  neglected  for  years  prior  to  August  9,  1887,  and 
no.  care  taken  of  it  except  to  mow  the  meadow  and  lawn  around 
the  house ;  that  the  garden,  nursery  and  orchard  had  been  per- 
mitted to  grow  up  in  weeds,  some  of  which  were  two  or  three 
years  old,  and  on  the  day  of  the  fire  were  very  dry ;  that  the  place 
was  a  resort  for  boys,  who  frequented  it  to  swim  in  the  pond,  and 
in  the  fall  to  hunt ;  that  the  weeds  and  inflammable  material  at 
the  southeast  comer,  near  the  nursery,  ran  right  down  to  the 
defendant's  right  of  way.  At  the  conclusion  of  the  evidence 
defendant  asked  two  instructions  to  the  effect  that  the  conduct  of 
plaintiff  in  permitting  these  weeds  to,  grow  on  his  place,  as  above 
testified,  constituted  such  contributory  negligence  as  would 
prevent  plaintiff's  recovery,  or,  if  such  weeds  augmented  the 
loss,  he  could  only  recover  for  so  much  of  the  injury  as  would 
have  followed  had  he  not  been  negligent  in*  that  regard:  The 
Circuit  Court  declined  to  give  either  of  said  instructions,  and 
defendant  complains  of  that  ruling.  The  instructions  are  predi- 
cated on  the  fact  that  the  jury  should  first  find  that  the  fire  was 
communicated  by  defendant's  engine  to  this  grass  or  weeds,  but 
assumes  that  it  was  contributory  negligence  in  plaintiff  to  permit 
these  weeds  to  grow  upon  his  land  in  this  manner.  This  ques- 
tion has  often  been  before  this  court,  beginning  with  Fitch  v. 
Kailroad  Co.,  45  Mo.  322 ;  and  it  has  uniformly  been  ruled  that 
it  was  not  contributory  negligence  in  a  farmer  to  permit  dead  and 
dry  grass  to  remain  in  his  fields  adjoining  the  right  of  way, 
"  especially,"  as  was  said  in  Patton  v.  Railway  Co.,  87  Mo.  117, 
"  wnere  there  is  no  evidence  that  this  is  out  of  the  usual  course 
of  husbandry."  These  decisions  of  this  court  are  amply  sup- 
ported by  both  reason  and  authority  in  other  states.  In  Rail- 
road Co.  V.  Medley,  75  Va,  499,  Judge  Waller  R.  Staple 
delivered  the  opinion  of  the  court.     It  appeared  in  that  case  that 
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the  plaintiff's  land  was  covered  with  dry  grass  and  broom  sedge ; 
that  this  grass  was  of  a  highly  combustible  nature  and  easily 
ignited.  The  point  was  made  that  plaintiff  was  guilty  of  con- 
tributory negligence,  but  the  court  held  otherwise,  saying :  "  The 
legislature,  in  legalizing  the  use  of  engines  running  through  the 
country,  scattering  fire  and  cinders  on  all  sides  over  lands  in  the 
vicinity  of  the  road,  certainly  did  not  intend  to  impose  any 
additional  burdens  or  duties  upon  the  owners  of  such  lands." 
"  They  are  subject  only  to  such  risks  as  are  necessarily  incidental 
to  the  proper  and  legitimate  operation  of  the  road  by  those  hav- 
ing charge  of  it."  "  Any  other  rule  would  impose  upon  property 
holders  near  the  line  of  a  railroad  the  necessity  of  removing  their 
grain,  hay  and  whatever  is  of  a  combustible  nature,  to  some  dis- 
tant point,  not  infrequently,  of  changing  the  whole  course  of  hus- 
bandry, of  incurring  enormous  expenses,  and  of  exercising  cease- 
less vigilance,  in  order  that  the  company  may  negligently  permit 
the  accumulation  of  dangerously  inflammable  matter  upon  its 
own  lands,  liable  at  any  moment  to  be  ignited  from  its  own  loco- 
motives." "  It  has  been  well  said  that  fire  is  an  extremely  dan- 
gerous element,  even  when  employed  for  a  lawful  purpose.  The 
exercise  of  due  care  is  imposed  on  him  who  uses  it  and  sets  it  in 
motion  for  his  own  advantage,  and  not  upon  him  who  is  merely 
passive,  confining  himself  to  lawful  employment  and  business  in 
the  conduct  of  his  own  affairs."  "  There  are  some  few  cases 
holding  a  contrary  doctrine,  but  the  great  weight  of  authority  is 
in  conformity  with  the  views  here  expressed.  I  refer  particu- 
larly to  an  exhaustive  discussion  of  the  whole  subject  by  Chief 
Justice  Dixon  in  Kellogg  v.  Railroad  Co.,  26  Wis.  223 ;  also,  to 
a  very  able  opinion  of  Judge  Haymond  in  Snyder  v.  Railway 
Co.,  11  W.  Va.  14  ;  Salmon  v.  Railway  Co.,  38  N.  J.  Law,  5,  and  39 
N.  J.  Law,  299."  In  Railroad  Co.  v.  Scliultz,  93  Penn.  St.  341,  the 
Supreme  Court  of  Pennsylvania  characterized  tlie  claim  of  defend- 
ant that  plaintiff  was  guilty  of  contributory  negligence  because  he 
permitted  dry  leaves,  brushwood  and  other  rubbish  on  his  prop- 
erty, which  could  be  readily  fired  by  sparks  from  its  locomotive, 
as  "  an  extraordinary  proposition,"  assigning,  among  other  reasons, 
that  "  it  was  an  attempt  to  impose  upon  property  owners  along  the 
line  of  a  railroad  duties  unknown  and  unnecessary  before  the  build- 
ing of  the  road,"  and,  "  if  this  proposition  means  anything  it  means 
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that  upon  sucli  property  owners  devolves  the  duty  of  guarding 
against  the  negligence  of  railroad  companies  and  their  servants, 
which  is  absurd ; "  and  citing  Judge  Agnew's  opinion  in  Railway 
Co.  V.  Ilendrickson,  80  Penn.  St.  182.  See,  also,  Railroad  Co.  v. 
Jones,  86  Ind.  496 ;  Vaughan  v.  Railroad  Co.,  3  Hurl.  &  N.  750 ; 
Railway  Co.  v.  Hixon,  79  Ind.  111.  It  will  be  observed  that  defend- 
ant's own  witnesses  testified  to  the  mowing  of  the  grass  and 
meadow,  and  the  only  accumulation  was  in  the  nursery,  garden, 
vineyard  and  orchard.  As  remarked  in  Pattou's  Case,  supra, 
there  was  no  evidence  whatever  that  it  was  not  customary,  or  even 
proper,  at  times,  to  let  weeds  grow.  Certainly,  it  cannot  be 
aflirmed  that  weeds,  even,  are  not  often  put  to  a  most  useful  pur- 
pose, in  mulching  and  manuring.  In  any  aspect  of  the  case,  we 
think  there  was  nothing  showing  contributory  negligence  by  the 
plaintiflE.  But  there  is  another  ground  upon  which  this  plea 
should  have  been  denied,  and  that  is  by  virtue  of  section  2615 
the  defendant  is  made  an  insurer  against  fire  set  out  by  its 
engines ;  and  it  is  a  familiar  rule  that  contributory  negligence, 
short  of  fraud,  does  not  furnish  any  defense  to  an  action  by  the 
insured  on  his  policy  of  insurance,  and  this  was  the  view  taken 
and  enforced  in  Rowell  v.  Railroad  Co.,  57  N.  H.  132. 

5.  In  this  connection  we  are  called  upon  to  consider  the  position 
taken  by  defendant  in  the  fourth  paragraph  of  its  answer,  which 
is,  in  brief,  that,  at  the  time  of  the  fire,  plaintiflE  was  insured  in 
certain  insurance  companies  to  the  amount  of  $10,000  ;  that  after 
said  fire  said  companies  paid  said  loss  of  $10,000.  Wherefore, 
defendant  prays  that  the  insurance  money  so  paid  to  plaintiflE  by 
said  insurance  companies  shall  be  applied  pro  tanto  to  the  damages 
sued  for  in  this  case.  The  defendant  is  most  clearlv  not  entitled 
to  any  benefit  of  the  insurance  money  which  accrued  to  plaintiff 
by  reason  of  defendant's  own  act  in  destroying  the  insured  prop- 
erty. In  Dillon  v.  Hunt,  105  Mo.  154 ;  16  S.  W.  Rep.  516,  this 
division  held  the  rule  as  stated  in  1  Suth.  Dam.  242  (ed.  1882),  to 
be  correct,  viz. :  "  That  there  can  bo  no  abatement  of  damages  on 
the  principle  of  partial  compensation  received  for  the  injury, 
when  it  comes  from  a  collateral  source,  wholly  independent  of 
the  defendant,  and  is,  as  to  him,  res  inter  alios  acta.  The  pay- 
ment of  such  moneys  not  being  procured  by  the  defendant,  and 
they  not  having  been  paid  or  received  to  satisfy  in  whole  or  in 
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-part  his  liability,  he  can  derive  no  benefit  therefrom,  in  mitigation 
of  damages  for  which  he  is  liable.  To  permit  a  reduction  on 
such  a  ground  would  be  to  allow  a  wrongdoer  to  pay  nothing, 
and  take  all  the  benefit  of  a  policy  of  insurance  without  paying 
the  premium."  ^  A  similar  conclusion  had  previously  been  reached 
in  Carroll  v.  Railway  Co.,  88  Mo.  239,  to  which  our  attention  was 
not  called  at  the  time.  Although  an  insurer,  defendant,  having 
itself  destroyed  the  property,  has  no  right  to  share  the  immunity 
afforded  other  insurers.  Tljieir  relation  as  to  this  loss  is  entirely 
antagonistic  to  it.  The  defendant's  liability  is  first  and  principal ; 
that  of  the  insurance  companies,  secondary.  Plaintiff  and  the 
insurance  companies  who  paid  his  loss  stand  opposed  to  defend- 
ant, who  was  the  cause  of  loss  to  both.  There  is  no  contractual 
relation  or  principle  of  subrogation  that  will  enable  defendant  to 
require  of  them  that  they  shall  share  their  losses  pro  tanto  with 
it.  The  statute  points  out  the  way  by  which  it  may  protect  itself 
against  the  loss.  It  confers  on  it  an  insurable  interest  in  the 
property,  and  only  by  availing  itself  of  this  right  can  it  guard 
against  those  losses  which  occur  by  fires  put  out  by  it  on  the  lands 
of  adjoining  owners.  May  Ins.  §  455  ;  Harding  v.  Townshend, 
43  Vt.  536;  The  Monticello  v.  Mollison,  17  How.  152;  Ham- 
mond v.  Schiff,  100  N.  C.  161 ;  6  S.  E.  Rep.  753 ;  Hart  v.  Rail- 
road Co ,  13  Mete.  (Mass.)  105  ;  Ross  v.  Railroad  Co.,  6  Allen,  90. 
6.  At  the  trial,  defendant  offered  to  prove  that  its  right  of  way 
was  a  portion  of  the  property  described  in  plaintiff's  petition ; 
that  when  its  railroad  was  built  through  plaintiff's  premises,  in 
1882,  condemnation  proceedings  were  instituted  against  plaintiff, 
to  which  he  was  made  a  party ;  that  before  the  commissioners 
appointed  to  assess  plaintiff's  damages,  among  other  items  of  damage 
caused  by  defendant's  road,  plaintiff  claimed,  as  one,  "  damage  of 
fire  for  all  time  to  come."  Defendant  then  offered  to  show  by  H. 
W.  Hough  and  W.  T.  Essex,  two  of  said  commissioners,  tliat  they 
awarded  plaintiff,  for  his  damages  to  all  his  property,  $9,000,  and 
for  this  home  place  they  assessed  the  damage  at  $3,000  ;  that  in 
estimating  the  damage  they  took  into  consideration  the  danger  to 
said  property  from  accidental  fire  set  out  by  engines  on  the  rail- 
road; that  plaintiff  and  defendant  finally  agreed  to  abide  the 
award,  and  the  damages  were  accordingly  paid.  The  court  was 
requested  to  charge  the  jury,  in  the  second  instruction  prayed  by 
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defendant  and  refused  by  the  court,  that  if  the  commissioners  did 
assess  the  damages,  and  in  so  doing  took  into  consideration  the 
danger  to  plaintiff's  property  by  accidental  fire,  and  said  danger 
was  also  considered  by  plaintiff  and  defendant,  then  plaintiff  cannot 
recover,  provided  such  proceedings  and  compromise  were  had 
prior  to  March  31, 1887.  When  a  part  of  a  tract  of  land  is  taken 
for  railroad  purposes  under  condemnation  proceedings,  the  jury 
or  commissioners  may  properly  take  into  consideration  the  risk 
from  fire  to  the  buildings,  fences,  timber  or  crops  upon  the 
remainder,  in  so  far  and  to  the  extent,  only,  that  it  depreciates 
the  value  of  the  property ;  but  compensation  for  a  probable  or 
future  loss  by  fire  is  entirely  too  speculative  and  remote  to  be 
made  the  basis  of  damages.  As  said  in  Railway  Co.  v.  McGrew, 
104  Mo.  282,  loc.  cit.  294 ;  15  S.  W.  Rep.  931 :  "  It  would  not  be 
proper  to  estimate  the  possible  damage  from  fires  or  injuries  to 
persons."  "  Neither  may  ever  occur,  and  to  take  them  into  the 
estimate  would  be  mere  speculation."  "We  think  they  may 
properly  be  considered,  however,  in  so  far  as  they  tend  to  depre- 
ciate the  value  of  the  whole  property,  and  to  affect  the  proposed 
changes,  but  no  further."  Lewis  Em.  Dom.  §  497 ;  Mills  Em. 
Dom.  §§  163-166;  Railroad  Co.  v.  McComb,  60  Maine,  290; 
Adden  v.  Railroad  Co.,  5  N.  H.  413 ;  Railway  Co.  v.  McCloskey, 
110  Penn.  St.  436 ;  1  Atl.  Rep.  555.  The  plaintiff's  claim  before 
the  commissioners  was  damage  from  the  risk  of  fire.  In  so  far 
as  that  risk  affected  the  value  of  his  property  not  taken,  by  depre- 
ciating it,  it  was  a  proper  claim.  There  was  nothing  to  show  that 
it  was  unjustly  extended  to  an  estimate  of  damages  that  might 
accrue  at  some  future  time,  or  might  never  occur.  The  damages 
assessed  were  $3,000,  and  paid.  After  the  assessment,  then, 
plaintiff  held  his  property  in  its  depreciated  condition.  How 
defendant  can  arrive  at  the  conclusion  that  if  this  property,  in  its 
depreciated  condition,  is  subsequently  destroyed,  plaintiff  is  not 
entitled  to  recover  whatever  damages  shall  accrue  from  such  sub- 
sequent destruction,  we  cannot  understand.  The  prior  condem- 
nation assessment  has  been  made  and  settled.  After  that,  plain- 
tiff owns  what  is  left,  absolutely,  as  he  owned  the  whole  before  a 
portion  was  appropriated  by  the  road.  The  subsequent  damages 
constitute  no  part  of  the  first.  It  is  not  double  d^rmages,  in  any 
sense,  as  we  view  it.     If  the  property  is  destroyed  by  negligence. 
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there  can  be  no  question  of  the  Uability  of  the  company  for  burn- 
ing it,  nor  is  it  material,  under  section  2615,  whether  it  was  the 
result  of  negligence  or  pure  accident.  The  statute  operates  npon 
the  estate  as  it  is  when  the  fire  occurs,  and,  as  we  hold  the  statute 
valid,  the  company  is  liable.  Railroad  Co.  v.  McComb,  60  Maine, 
290 ;  Adden  v.  Railroad  Co.,  55  N.  H.  413 ;  Grissell  v.  Railroad 
Co.,  (Conn.)  9  Atl.  Rep.  137 ;  Pierce  v.  Railroad  Co.,  105  Mass. 
199 ;  Lyman  v.  Railroad  Corp.,  4  Cush.  288.  We  find  no  error 
in  the  judgment  of  the  Circuit  Court,  and  accordingly  affirm  it. 
Burgess,  J.,  concurs ;  Sherwood,  J.,  dissents.* 

1.  BaUtocuI  companies — validity  of  statute  rendering  them  abso- 
lutely liable  for  damages  by  fires  communicated  by  its  locomotives. — 
The  validity  of  such  a  statute  is  sustained  in  McCandless  v.  Richmond  <&  D. 
R  Co.,  (S.  C.)  7  Am.  R.  R.  &  Corp.  Rep.  366;  Regan  v.  New  York  &  N.  E. 
R  Co.,  60  Conn.  124;  22  Atl.  Rep.  503;  Martin  v.  New  York  &  N.  E.  R.  Co., 
62  Conn.  831;  25  Atl.  Rep.  289.  A  statute  rendering  a  railroad  company  lia- 
ble for  stock  killed,  irrespective  of  negligence  or  breach  of  duty  on  its  part, 
was  held  void  in  Wadsworth  v.  Union  Pacific  R.  Co.,  (Col.)  8  Am.  R.  R.  & 
Corp.  Rep.  127. 

2.  RaUrocul  company  not  entitled  to  benefit  of  insurance  procured 
and  collected  by  plaintiff  on  the  property  destroyed. — This  precise  ques- 
tion is  elaborately  considered  in  Regan  v.  New  York  &  N.  E.  R.  Co.,  60  Conn, 
124;  22  Atl.  Rep.  503,  where  the  suit  was  under  a  similar  statute,  and  the 
same  conclusion  reached  as  in  the  principal  case.  The  court  cites  the  follow- 
ing authorities  in  support  of  its  ruling:  Mutual  Life  Ins.  Co.  v.  New  York 
&  N.  H.  R.  Co..  25  Conn.  265;  Hart  v.  Railroad  Co.,  13  Met.  99:  Mason  v. 
Saintsbury,  3  Doug.  61;  Clark,  v.  Inhabitants  of  Hundred  of  Bly thing,  3  Dow. 
&  R.  489;  2  Barn.  &  C.  254;  Yates  v.  White,  4  Bing.  N.  C.  272;  Randal  v. 
Cochran,  1  Ves.  Sr.  98;  Assurance  Co.  v.  Lister,  L.  R,  9  Ch.  App.  483;  The 
Monticello  v.-MoUison,  17  How.  152;  Hall  v.  Railroad  Co.,  13  Wall.  367; 
Clark  V.  Wilson,  103  Mass.  219;  Hayward  v.  Cain,  105  Mass.  213;  Harding  v. 
Town  of  Townshend,  43  Vt.  536;  Insurance  Co.  v.  Hutchinson,  21  N.  J.  Eq. 
107;  Weber  v.  Raiboad  Co.,  35  N.  J.  Law,  409:  Same  v.  Same,  36  N.  J.  Law, 
213;  Ck>llins  v.  Railroad  Co.,  5  Hun,  503;  Connecticut  Fire  Ins.  Co.  v.  Erie 
Ry,  Co.,  10  Hun,  59;  Merrick  v.  Brainard,  38  Barb.  574;  Althorp  v.  Wolfe, 
22  N.  Y.  a55;  Merrick  v.  Van  Santvoord,  34  N.  Y.  208;  Carpenter  v.  Trans- 
portation Co.,  71  N.  Y.  574;  Briggs  v.  Railroad  Co.,  72  N.  Y.  26;  Gates  v. 
Hailman,  11  Penn.  St.  515;  Insurance  v.  Bosher,  39  Maine,  253;  Disbrow  v. 
Jones,  Har.  (Mich.)  48;  Sherlock  v.  Ailing,  44  Ind.  184;  Swarthout  v.  Railroad 
Co.,  49  Wis.  625;  6  N.  W.  Rep.  314;  Pratt  v.  Radford,  52  Wis.  114;  8  N.  W. 
Rep.  606;  Honore  v.  Insurance  Co.,  51  111.  414;  1  Suth.  Dam.  242;  Wood's 
Mayne  Dam.  p.  155,  g  114.. 

■_____'- -        -  ^    —-J iiM^B— — 

♦Reported  in  24  S.  W.  Rep.  591. 
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BiTTLE  V.  Camden  &  A.  R.  Co. 

(Court  of  Errors  and  Appeals  of  New  Jersey,  January  18.  1894.) 

1.  Railroad  compakieb.  Liabilitt  fob  negligence  m  the  giving  of 
STATUTORY  SIGNALS.  FRIGHTENING  HORSES.  A  railroad  Company  is  bound 
to  use  ordinary  care  and  prudence  in  giving  statutory  signals  of  the  approach 
of  its  trains  towards  a  station  and  crossing,  and  in  passing  them,  or  whenever, 
at  any  given  point,  such  signals  are  allowed  or  required  to  be  given;  and 
negligence  in  the  exercise  of  its  right  and  duty  in  this  respect  is  actionable 
negligence. 

2w  The  court  will  take  judicial  cognizance  that  the  blowing  of  a  whistle  is 
one  of  the  signals  used  in  operating  and  running  a  railro^  train,  and  that  it 
is  authorized  and  required  in  approaching  stations  and  crossings,  and  in  pass- 
ing them;  yet,  if  it  be  done  negligently,  wantonly  or  maliciously,  such  negli- 
gence, wantonness  or  maliciousness  is  actionable  if  injury  results  therefrom. 

ACTION  for  personal  injuries  by  George  W.  Bittle  against  the 
Camden  and  Atlantic  Eailroad  Company.     There  was  judg- 
ment of  nonsuit,  and  plaintiff  brings  error. 

John  W.  Wesoottj  for  plaintiff  in  error.  Samuel  H.  Grey^  for 
defendant  in  error. 

LippiNooTT,  J.  The  plaintiff  below,  who  is  also  the  plaintiff  in 
error,  sued  the  Camden  and  Atlantic  Railroad  Company  to 
recover  damages  for  personal  injuries.  The  evidence  on  the  part 
of  the  plaintiff  shows  that  the  accident  out  of  which  the  injuries 
to  the  plaintiff  arose  occurred  in  Berlin,  in  the  county  of  Camden, 
on  March  23,  1891,  about  five  o'clock  in  the  afterhoon.  The 
plaintiff  was,  with  a  horse  and  wagon,  engaged  near  the  station 
at  Berlin  in  unloading  manure  from  a  freight  car  of  the 
defendants  on  a  side  track,  and  carting  the  same  to  a  field  not 
far  away.  On  one  of  these  trips  he  had  loaded  the  wagon  with 
manure,  and  had  gotten  off  the  car  to  drive  away  with  his 
load  to  the  field,  when  his  attention  was  called  to  the  fact  of 
an  approaching  train  on  its  way  from  Philadelphia  to  Atlantic 
City.  The  load  on  the  wagon  was  nearly  a  ton  in  weight,  and 
his  horse  was  a  young  and  spirited  animal,  but  one  which,  to  a 
considerable  extent,  by  the  evidence,  had  been  accustomed  to 
cars,  and  not  ordinarily  scared  by  them.  He  was,  with  his  horse 
and  wagon,  about  seventy-five  yards  away  from  the  main  tracks 
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near  a  siding  upon  which  the  freight  cars  holding  the  manure 
vere  standing,  which  siding  ran  nearly  parallel  with  the  main 
track  on  which  the  passenger  train  was  approaching,  and  the 
roadway  or  other  way  upon  which  he  was  to  drive  with  his  load 
ran  about  parallel  with  these  tracks,  and  in  the  same  direction  in 
Mrhich  the  train  was  going.  The  evidence  shows  that  from  this 
point  he  could  not  be  seen  by  the  engineer  of  an  approaching 
train  until  the  train  came  nearly  or  about  opposite  to  the  point 
where  he  was  engaged.  When  the  plaintiff's  attention  was 
called  to  an  approaching  train  he  took  hold  of  the  head  of  his 
horse,  and  was  in  the  act  of  leading  him  along  this  roadway  in 
which  he  was  to  go  on  his  way  to  the  field,  and,  while  doing  this, 
the  train,  which  was  somewhat  behind  time,  came  along  and 
passed  the  station  at  a  high  rate  of  speed.  The  evidence  on  the 
part  of  the  plaintiff  does  not  show  that  the  whistle  blew,  or  the 
bell  rang,  before  this  point  was  reached.  The  evidence  on  the 
part  of  plaintiff,  in  substance,  shows  that  as  the  train  came  to 
this  point  the  engineer  leaned  out  of  the  cab  window,  looked  at 
the  plaintiff  holding  his  horse  by  the  head,  and  then  suddenly 
reached  up  and  opened  the  valve,  and  blew  a  loud,  shrill  whistle, 
which  so  frightened  the  horse  that  it  became  entirely  unmanage- 
able, and  the  plaintiff,  in  his  efforts  to  control  it  and  prevent  it 
from  running  away,  was  very  seriously  injured.  The  situation, 
by  the  evidence^  appeared  to  be  that  there  is  an  east-bound  and  a 
west-bound  main  track  passing  this  station.  The  station  faces  the 
north,  and  the  main  tracks  are  in  front  of  the  station.  Some 
abort  distance  west  of  the  station,  Taunton  avenue,  a  public  high- 
way, crosses  the  tracks  at  right  angles.  Immediately  at  the 
station,  Jackson  street,  a  public  highway,  crosses  the  tracks  at 
right  angles.  About  100  yards  east  of  the  station  there  is  also 
another  crossing,  called  "  Bishop's  Crossing,"  also  a  highway ;  and 
still  further  east,  nearly  a  half  mile  away,  there  is  another  cross- 
ing, called  "  Bishop's  Road."  Back  of  the  station,  on  the  south 
side,  nearly  seventy-five  yards  away,  was  the  side  track  on  which 
the  carload  of  manure  was  standing,  from  which  the  defendant 
was  loading  his  wagon. ,  The  side  track  was  nearly  parallel  with 
the  main  track,  deflecting  a  little  to  the  south. 

Upon  the  manner  in  which  the  whistle  was  blown,  the  plaintiff 
testifies  that,  when  his  wagon  was  loaded,  he  got  off  the  car  on 
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the  ground,  and  took  the  horse  by  the  head,  and  started  out  away 
from  the  car  to  go  to  the  field  with  his  load,  when  his  attention 
was  called  to  the  approaching  train ;  that  the  Jackson  street  cross- 
ing is  at  the  end  of  the  station.  This  was  the  point  opposite 
which  the  plaintiff  was  holding  his  horse ;  and  he  says :  ^*  I  didn't 
think  of  them  blowing  the  whistle  there,  because  he  was  just 
beyond  the  crossing  when  he  blowed  the  whistle,  and  he  was 
looking  with  his  head  out  of  the  cab  window,  and  saw  me,  and  he 
was  smiling ;  and  he  just  reached  up  and  pulled  his  whistle,  as  I 
call  it,  ^  wide  open,'  and  the  instant  he  done  that  she  jumped." 
In  another  place  in  his  evidence  he  says :  "  As  soon  as  he  saw  me 
he  reached  right  up  and  pulled  the  whistle,"  and  that  he  never 
heard  a  shriller  whistle  in  his  life  ;  that  it  was  "  a  great  deal  louder 
than  the  usual  whistle,  and  that  it  was  so  blown  for  two  hundred 
yards ; "  and  he  further  says,  so  far  as  his  hearing  was  concerned, 
the  whistle  did  not  blow  until  the  train  was  just  beyond  the  crossing 
at  Jackson  street,  opposite  the  point  where  the  plaintiff  was  with 
his  horse  and  wagon,  and  that  the  whistle  has  never  since  been 
blown  at  this  point ;  and  that,  at  the  time  it  was  blown  in  this 
manner,  there  was  nothing  on  the  track  ahead  to  provoke  such  a 
whistle.  It  may  be  well  said  that  there  exists,  if  this  evidence  b0 
true,  a  question  whether  there  was  not  only  negligence,  but  wan- 
tonness, on  the  part  of  the  engineer  in  blowing  this  whistle  as  he 
did.  Mr.  Minnard,  a  witness,  who  lives  opposite,  and  about 
seventy  feet  from  the  station,  a  little  beyond  the  easterly  end, 
testifies  that  he  was  back  of  his  house  when  he  first  heard  the 
locomotive  whistle,  and  that  it  sounded  like  a  cattle  call,  and  he 
supposed  it  was  sucli,  and  started  around  the  end  of  his  house, 
when  his  wife  met  him,  and  told  him  that  a  horse  was  running 
away  ;  that  there  was  no  way  of  measuring  the  sound  of  the  whis- 
tle, but  that  it  was  a  cattle  call  —  a  loud,  shrill  whistle ;  that  it  was  a 
great  many  times  louder  than  the  ordinary  blow  on  approaching  a 
station,  or  what  they  used  to  blow  on  approaching.  He  thought 
somebody  was  on  the  track,  and  he  started,  supposing  some  one 
was  on  the  track.  The  train  was  running  at  such  rate  of  speed 
that,  before  he  got  around  his  house,  it  was  a  mile  and  a  halt 
away.  He  then  describes  the  efforts  of  the  plaintiff  to  control 
t^ie  horse,  and  that  he  would  not  have  attempted  its  control  for 
all  the  "horses  in  the  county.     Harry  Beckly,  another  witness, 
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whose  attention  was  called  to  the  matter  when  the  horse  started, 
and  while  he  had  no  occasion  before  that  time  to  note  the  particu- 
lars, testifies  that  he  saw  a  man  have  his  head  out  of  the  cab  win- 
dow, and  that  he  blew  the  whistle.  He  described  it  as  being 
louder  than  usual,  but  otherwise  took  no  note  of  it,  except  that 
the  whistle  did  not  blow  till  the  engine  was  opposite  the 
house  of  Mr.  Minnard.  Arthur  "W.  Robinson,  a  witness,  was 
unloading  a  freight  car  next  to  the  car  from  which  the  plain- 
tiff was  unloading ;  described  the  whistle  as  "  along,  loud  blow ;  '* 
that  "  it  was  an  uncommonly  loud  blow  — ^oud  and  long ; "  and 
that  he  never  heard  a  train  blow  in  that  place  before.  This  wit- 
ness states  that  he  heard  no  whistle  blow  upon  the  approach  of 
this  train  towards  the  station  and  crossings  there.  William 
Boardly,  a  witness,  described  the  whistle  as  a  "  real  loud  blow ; " 
that  it  was  a  quick,  loud  blow  —  louder  than  he  had  heard  before ; 
that  when  the  whistle  "  bursted  out,"  as  he  describes  it,  he  looked 
up,  and  saw  a  man  hold  of  the  whistle,  with  his  head  out  of 
the  cab  window ;  that  he  was  looking  towards  the  plaintiff,  and 
that  he  looked  as  if  he  was  laughing.  Harry  Bittle  swears  that 
the  whistle  has  not  blown  at  this  place  since.  There  is  much 
other  evidence  on  the  part  of  the  plaintiff  as  to  the  situation  of 
the  crossings  —  the  number  of  them,  and  the  distance  apart  —  the 
location  of  the  main  tracks,  and  the  side  track  upon  which  the 
freight  car  stood.  There  is  some  evidence  to  show  that  the 
engineer,  on  approaching  this  station,  could  not  see  the  plaintiff 
in  the  position  in  which  he  was  with  his  horse  and  wagon,  but  at 
the  point  where  the  witnesses  identify  this  unusual  blowing  of 
the  whistle  there  appears  to  have  been  no  difficulty  in  this  respect. 
The  plaintiff,  with  his  horse  and  wagon,  was  in  plain  view  of  the 
engineer,  or  other  person  in  the  cab,  looking  from  the  cab  win- 
dow. At  the  close  of  the  evidence  the  defendant  moved  a  non- 
suit, which  was  granted  on  three  grounds :  First,  that  the  blowing 
of  this  whistle  at  this  place  where  it  was  blown  was  not  an  unlaw- 
ful act  of  the  defendant,  in  view  of  statutory  authority  in  this 
respect,  and  that  the  company  was  authorized  to  blow  the  whistle 
in  this  place  ;  and,  secondly,  that  there  was  nothing  peculiar  about 
the  blowing  of  the  whistle  which  made  it  unlawful,  or  constituted 
the  manner  of  its  blowing  actionable  negligence ;  that  the  only 
question  raised  upon  this  point  was  whether  the  whistle  blown 
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was  the  one  ordinary  to  be  blown  at  this  crossing  or  place,  or 
whether  it  had  an  audibility  which  to  one  witness  created  the  idea 
that  there  was  something  on  the  track  ahead  of  the  train,  and 
whether  the  distinction  between  those  two  degrees  of  whistling 
constituted  actionable  negligence.  The  trial  court  held  that 
these  were  questions  of  law,  and  to  be  determined  by  the  court, 
and  they  were  determined  in  favor  of  the  defendant.  Besides 
these  two  points,  the  further  finding  of  the  court  was  that,  even 
if  the  engineer  was  negligent,  still  there  existed  contributory 
negUgence  on  the  part  of  the  plaintiff ;  that,  if  there  was  negli- 
gence on  the  part  of  the  engineer,  still  that  negligence  was 
shared  by  the  plaintiflE,  in  that  the  engineer  saw  all  that  could  be 
seen,  and  saw  nothing  more  than  the  plaintiff  knew  himself ;  or, 
in  other  words,  he  saw  a  man  who  thought  he  had  his  horse 
under  management,  leading  the  horse  in  a  manner  which  ordi* 
narily  does  give  a  man  such  control.  So  that  if  there  was  a  mis- 
take in  judgment  —  if  there  was  negligence  in  the  judgment  — 
on  the  part  of  the  engineer,  it  was  negligence  which  was  fully 
shared  by  the  plaintiff.  If,  therefore,  there  was  negligence,  the 
negligence  of  the  engineer  and  the  plaintiff  was  identical.  Both 
thought,  and  had  a  right  to  think,  the  same  tiling,  except  that  the 
plaintiff  knew  what  he  was  thinking  about,  and  the  engineer 
could  not  know  what  the  plaintiff  thought,  and  that  it  was  a  case 
in  which,  whatever  the  negligence  of  the  engineer,  he  borrowed 
it  from  the  plaintiff,  and  he  was  no  more  nor  less  negligent  than 
the  plaintiff,  and  their  negligence  resulted  from  precisely  the 
same  failure  to  foresee  exactly  what  the  horse  would  do  under 
such  blowing  as  the  whistle  might  give  at  that  place  and  under 
the  circumstances.  Upon  these  grounds  the  trial  justice  at  the 
Circuit  nonsuited  the  plaintiff. 

Upon  a  review  of  this  case  the  conclusion  is  that,  under  the 
statute  authorizing  the  points  and  distances  at  and  for  which 
either  a  whistle  shall  be  blown  or  a  bell  rung,  the  defendant  had 
the  right  to  blow  this  whistle  at  this  point.  The  statutory  signal 
was  required  here,  and  by  force  of  the  statute,  considering  the 
proximity  of  these  crossings  to  each  other,  it  became  the  duty  of 
the  defendant  to  ring  the  bell  or  blow  the  whistle,  and  continue 
to  do  so  until  the  engine  had  crossed  the  three  first  streets  or 
highways  named,  and  their  duty  was  performed  when  either  the 
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whistle  was  so  blown  or  the  bell  so  rung,  and  sach  duty,  if  prop- 
erly performed,  could  not  be  made  the  source  of  complaint,  what- 
ever might  be  the  results ;  but  to  fully  comply  with  such  statu- 
tory duty,  and  free  itself  from  fault,  the  defendant  was  compelled 
to  commence  the  blowing  of  such  whistle  at  the  point  provided 
by  the  statute,  and  continue  it  over  the  space  provided.  Kow, 
there  is  evidence  here  on  the  part  of  the  plaintiff  —  and  consider- 
able of  it,  too  —  that  neither  the  bell  was  heard  to  ring  nor  the 
whistle  to  blow  until  the  point  of  accident  was  reached.  If  this 
be  true,  the  defendant  did  not  comply  with  the  statutory  require- 
ments as  to  warning  signals  in  approaching  these  crossings,  and 
it  is  difficult  to  perceive  why  this  element  of  negligence  in  this 
case  should  not  have  been  submitted  to  the  jury.  Eevision,  p. 
910,  §  6.  The  plaintiff  in  this  case,  under  the  circumstances  in 
which  he  was  placed,  might  perhaps  be  well  entitled  to  this  warn- 
ing. Bailroad  Co.  v.  Leaman,  54  N.  J.  Law,  202 ;  23  Atl.  Hep. 
691.  Then,  again,  if  no  whistle  was  blown  until  Jackson  street 
crossing  was  reached,  as  appears  by  some  of  the  evidence,  and 
then  there  was  a  sudden  call,  no  previous  warning  being  given, 
the  question  arises  whether  also  this  fact,  so  far  as  it  affects  the 
plaintiff,  should  not  have  been  submitted  to  the  jury  upon  the 
inquiry  as  to  the  existence  of  negligence  of  the  defendant  in  the 
performance  of  its  duty  to  the  plaintiff.  But  these  considerations 
do  not  appear  to  have  entered  into  the  holding  of  the  trial  justice 
upon  the  motion  to  nonsuit,  and  are  not  deemed  necessary  to  be 
discussed  in  this  review. 

Thus,  while  the  legal  right  to  blow  the  whistle  at  this  point 
may  be  conceded,  yet  it  does  not  by  any  means  follow  that  this 
right  could  be  exercised  in  a  negligent,  heedless  or  wanton  man- 
ner by  the  servants  of  the  defendant,  resulting  in  an  injury  to  the 
plaintiff ;  and  this,  as  the  case  is  presented,  appears  to  be  the 
difficulty.  The  question  here  is  whether  this  whistle  was  so 
negligently,  needlessly  or  wantonly  blown  as  to  have  caused  this 
injury  to  the  plaintiff.  Abstractly,  this  question,  in  any  given 
case  where  an  inference  of  this  character  may  be  reasonably  drawn 
from  the  evidence,  should  be  committed  to  the  jury  for  its 
decision,  and  not  assumed  by  the  court.  It  is  not  necessary  to 
repeat  the  circumstances  of  the  accident.  One  fact  upon  the  evi- 
dence seems  to  be  clear,  whether  the  whistle  was  blown  or  not, 
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or  continuously  or  not,  before  the  point  of  accident  was  reached, 
and  that  is  tliat  the  engineer,  while  apparently  looking  at  the 
plaintiff,  who,  with  his  horse  and  wagon,  was  in  full  view,  hold- 
ing his  horse,  or  leading  him  in  the  usual  manner  along  the  way  pro- 
vided, reached  up  and  ejave  to  his  whistle  an  extra  force  of  sound, 
shrill  and  loud — louder  and  shriller  than  ever  was  heard  before. 
It  is  described  as  a  cattle  call  by  one  witness  —  a  call  which  is 
usually  made  when  cattle  are  upon  the  track  ahead  of  the  train, 
or  a  call  by  reason  of  some  sudden  danger.     This  accident  was 
apparently  the  result  of  this  manner  of  sounding  this  whistle. 
There  is  no  evidence  in  the  case  at  this  point  that  such  a  sound- 
ing of  the  whistle  was  called  for  by  any  danger  to  the  train  what- 
ever from  obstructions  ahead  of  it  on  or  near  the  track.     The 
plaintiflF  with  his  horse  was  in  no  situation  of  danger,  and  it  must 
be  said  with  some  degree  of  emphasis  that,  upon  the  evidence  as 
it  stood  at  the  close  of  the  plaintiff's  case,  there  was  eveiy  appear- 
ance of  negligence  and  heedlessness,  if  not  wantonness,  in  the  act 
of  blowing  this  whistle  in  the  manner  in  which  it  was  blown.     It 
must  be  that  the  defendant  is  bound  to  use  reasonable  care  and 
prudence  in  giving  statutory  signals  of  the  approach  of  a  train, 
or  its  existence,  at  any  given  point  where  such  signal  may  be 
allowed  or  required.     Negligence  in  the  exercise  of  a  lawful 
right  is  actionable  if  it  causes  injury.     It  is  no  excuse  or  justifi- 
cation that  an  act  occasioning  injury  was  itself  lawful,  or  that  it 
was  done  in  the  exercise  of  a  lawful  right,  if  the  injury  arose  from 
the  negligent  manner  in  which  it  was  done.     Railroad  Co.  v. 
Bamett,  59  Penn.  St.  259.     This  is  quite  aside  from  the  question 
whether  blowing  at  this  point  could  do  any  good  or  riot.     It  was 
their  legislative  duty  to  blow  the  whistle,  and  it  cannot  be  said 
that  legal  injury  can   arise   from   the   proper  perforaiance  of 
this  duty ;  but  the  pregnant  question  always  is  whether,  under 
all  the  circumstances  of  the  case,  reasonable  care  has  been  used  in 
the  exercise  of  legislative  right  and  the  performance  of  the  legis- 
lative duty.     A  negligent  exercise  of  the  right,  or  the  negligent 
performance  of  the  duty,  can  in  no  event  be  excused.     Bradly  v. 
Railroad  Co.,  2  Cush.  539 ;  Linfield  v.  Railroad  Co.,  10  Cush. 
562 ;  Wakefield  v.  Railroad  Co.,  37  Vt.  330.     In  Railroad  Co.  v. 
Singer,  78  Penn.  St.  219,  the  case  was  that  the  plaintiff  was  driv- 
ing his  horse  parallel  with  defendant's  tracks,  and  the  horse  was 
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frightened  by  the  whistle.  The  court  reversing  said :  "  If  the 
court  below  had  left  it  to  the  jury  to  find  negligence  from  the 
use  ol  the  whistle  the  second  time,  if  they  believed  it  to  be  so 
used,  provided  the  engineer  saw,  or  with  proper  care  might  have 
seen,  the  plaintiffs  wagon,  and  that  his  horse  was  becoming 
unmanageable,  there  would  have  been  no  error."  There  were 
two  blasts  of  the  whistle  in  this  case  cited,  and  the  court  allowed 
the  jury  to  say  whether  the  fir^t  blast  was  negligent.  In  this  case 
there  was  no  question  of  the  right  to  use  the  whistle  at  the  point 
at  which  it  was  used.  The  question  was  whether  it  was  used  in 
a  negligent  manner.  Hill  v.  Railroad  Co.,  55  Maine,  438,  is  a 
case  nearly  in  point  with  the  case  in  hand.  There  a  horse  was 
standing  at  the  depot,  the  train  started,  and  the  engine  driver 
blew  a  sharp,  loud  blast,  which  frightened  the  horse.  The 
defendant  had  legislative  authority  to  blow  the  whistle  there,  but 
the  question  of  whether  there  was  negligence  in  the  manner  of 
blowing  the  whistle  was  left  to  the  jury.  In  Culp  v.  Railroad  Co., 
17  Kans.  475,  the  declaration  charged  that  a  negligent  blowing  of 
the  whistle  was  the  cause  of  the  injury.  On  demurrer  it  was 
held  actionable.  To  the  same  eflEect  may  be  cited  the  case  of 
Railroad  Co.  v.  Dunn,  52  111.  451.  While  a  railway  company  is 
entitled  by  law  to  run  its  train  along  a  street  it  is  not  liable  for 
damages  caused  by  the  horses  of  a  traveler  taking  f riglit  at  the 
necessary  blowing  oflE  of  steam  from  one  of  its  locomotives ;  but, 
if  the  steam  was  blown  oflE  negligently,  it  would  be  liable.  Hahn 
V.  Railroad  Co.,  51  Cal.  605.  Under  our  statute  in  this  state,  the 
court  will  judicially  know  that  the  blowing  of  a  whistle  is  one  of 
the  signals  used  in  running  a  railway  train,  and  that  it  is  author- 
ized and  required ;  yet,  if  it  be  done  negligently  or  wantonly, 
such  negligence  or  wantonness  is  actionable.  1  Thomp.  Neg. 
351,  and  cases  cited ;  Railway  Co.  v.  Harmon,  47  111.  298 ;  Rail- 
road Co.  V.  Stames,  9  Heisk.  52.  So,  in  case  of  the  sounding  of 
a  steam  whistle  with  a  loud  noise  when  it  was  unnecessary  (Ibid.), 
where  it  was  a  negligent  act  (Railroad  Co.  v.  Dunn,  52  111.  451), 
and  where  it  was  done  in  a  spirit  of  wanton  playfulness  (RaUroad 
Co.  v.  Stames,  9  Heisk.  52) ;  and,  so  far  as  the  adjudicated  cases 
go,  the  question  whether  the  act  was  one  of  negligence  or  of 
wantonness  or  malice  is  of  little  import,  save  as  to  the  measure  of 
damage. 
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Reference  has  been  made  to  these  few  cases  on  the  subject  of 
the  care  to  be  exercised  in  giving  even  the  statutory  signals,  to 
show  that  this  specific  character  of  negligence  has  been  a  subject 
of  adjudications.  It,  of  course,  cannot  be  at  all  denied  that  there 
may  be  such  negligence,  heedlessness  or  wantonness  in  the  sound- 
ing of  railway  whistles,  even  at  the  places  where  it  is  authorized 
and  required  to  sound  them,  as  to  be  entirely  actionable.  While 
no  liability  attaches  for  damages  for  these  acts  so  long  as  they  are 
exercised  in  accordance  with  statutory  authority  with  ordinary 
care,  yet  liability  ensues  when  they  are  done  negligently  or  wan- 
tonly. The  rule  obtains  generally  that  a  master  is  not  answerable 
in  damages  for  the  wanton  and  malicious  acts  of  his  servant ;  yet 
this  immunity  is  not  generally  extended  to  railroad  corporations, 
whose  servants  are  intrusted  with  such  extensive  means  of  doing 
mischief.  Accordingly,  it  has  been  established  that  if  such  serv- 
ants, while  in  charge  of  the  company's  engines  and  machinery, 
and  engaged  about  its  business,  negligently,  wantonly  or  willfully 
pervert  such  agencies,  the  company  must  respond  in  damages ; 
and  this  is  the  principle  deducible  from  the  authorities  upon  this 
subject.  Applying  these  principles  to  the  facts  and  circumstances 
of  this  case,  it  leads  to  the  conclusion  that  the  jury  should  have 
been  permitted  to  pass  judgment  upon  the  question  whether  this 
whistle  was  blown  in  such  a  negligent,  willful  or  wanton  manner 
as  to  be  actionable. 

Turning  to  the  question  of  whether  the  plaintiff  was  guilty  of 
contributory  negligence  in  this  case,  it  seems  very  diflicult  to 
determine  upon  what  ground  such  contributory  negligence  can  be 
imputed  to  him.  Neither  by  his  own  act,  nor  any  act  of  his  uniting 
with  fhe  act  of  the  engineer  in  blowing  this  whistle,  can  want  of 
care  be  attributable  to  him.  It  would  appear  that  he  was  then, 
so  far  as  his  own  case  goes,  exercising  every  care  which  a  prudent 
man  could  exercise.  He  was  in  a  place,  and  on  a  way,  where  he 
had  the  legal  right  to  be  —  in  fact,  at  a  place  provided  by  the 
defendant  for  him  to  be  in  the  business  of  unloading  freight  from 
its  own  cars ;  and  he  was  on  the  very  grounds  prepared  by  the 
company  for  this  use,  and  engaged  in  an  occupation  perfectly 
legal  and  proper,  and  one  which  was  of  advantage  to  the  defend- 
ant. On  learning  of  the  approach  of  the  train,  although  without 
hearing  any  statutory  signal,  he  exercised  care  in  placing  himself 
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in  a  position  in  which  he  would  be  most  conveniently  able 
to  control  his  horse  in  case  the  exercise  of  such  control  was 
needed,  and  he  used  every  endeavor  possible  to  so  control  it  and 
avoid  injury  :  and  in  the  discussion  of  this  question  it  is  assumed 
that  he  was  guilty  of  no  act  of  negligence  in  endeavoring 
to  control  and  save  from  injury  the  horse  which  he  had  in  charge. 
And,  while  no  opinion  can  perhaps  be  passed  here  as  to  the  con- 
clusion or  inference  to  be  drawn  from  these  facts,  yet  for  the  pur- 
poses of  this  case  it  would  appear  as  if  the  inference  of  ordinary 
care  and  caution  to  avoid  injury  is  the  most  reasonable  one,  and 
at  all  events  not  so  clearly  otherwise  as  to  deprive  the  jury  of  the 
right  to  pass  on  it.  Upon  this  question  of  whether  a  nonsuit, 
upon  either  of  these  grounds  here  discussed,  should  have  been 
granted,  the  rule  of  law  to  apply  has  often  been  enunciated  in 
this  court,  and  there  is  but  little  need  of  referring  to  more  than 
one  or  two  cases.  It  is  by  applying  these  general  rules  to  each 
particular  case  that  a  safe  conclusion  can  be  reached.  The  chief 
justice,  in  Kailroad  Co.  v.  Matthews,  36  N.  J.  Law,  531  (in  this 
court),  speaking  to  the  question  whether  the  plaintiff,  by  his  want 
of  ordinary  caution,  produced  the  damage,  says  :  "  It  is  sufficient 
for  all  useful  purposes  to  say  that  the  evidence  on  this  subject  is 
open  to  fair  debate,  and  leaves  the  mind  in  a  state  of  some  doubt 
on  this  question  whether  the  driver  of  the  horses  which  were 
destroyed  exercised  or  not  that  degree  of  care  which  his  legal 
duty  exacted.  This  being  the  ca«e,  the  judge  would  not  have 
been  justified  in  taking  this  question  from  the  jury.  Such  a 
course  is  proper  only  when  the  absence  of  caution  is  apparent, 
and  is  in  reason  indisputable."  This  general  doctrine  has  been 
universally  adopted,  and  in  Bahr  v.  Lombard,  53  N.  J.  Law,  233  ; 
21  Atl.  Rep.  190 ;  23  Atl.  Eep.  167,  Mr.  Justice  Garrison  (in 
this  court),  as  alike  applicable  to  the  defendant  upon  alleged  proof 
of  negligence  and  to  the  plaintiff  upon  alleged  proof  of  contribu- 
tory negligence,  declares  that  "  when,  in  an  action  for  negligence, 
the  standard  of  duty  can  be  predicated  as  matter  of  law,  the  only 
question  for  the  jury  is  whether  the  conduct  of  the  defendant  fell 
short  of  that  standard.  If,  from  the  facts  in  evidence,  two  infer- 
ences as  to  the  defendant's  conduct  may  legitimately  be  drawn, 
one  favorable  and  the  other  unfavorable  to  its  negligence,  a  ques- 
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tion  is  presented  which  calls  for  opinion  of  the  jury."  Fassiilg 
over  the  many  decided  cases  adhering  to  this  doctrine,  the  latest 
expression  on  this  subject  is  by  Mr.  Justie  Magie  (in  this  court), 
in  Railway  Co.  v.  Block,  (N.  J.  Err.  &  App.)  27  Atl.  Eep.  1067, 
where,  in  speaking  of  the  power  to  direct  a  nonsuit  or  verdict,  he 
says :  "  The  power  to  direct  a  verdict  is  identical  with  and  rests 
upon  the  same  foundation  as  the  power  to  nonsuit."  When  in 
such  cases  the  trial  judge  is  requested  to  nonsuit  or  direct  a  ver- 
dict, his  duty  is,  as  is  well  expressed  by  Lord  Chancellor  Cairns 
in  Railway  Co.  v.  Jackson,  3  App.  Cas.  193,  to  say  whether  any 
facts  have  been  established  by  evidence  from  which  negligence 
may  be  reasonably  inferred.  If  none,  there  is  no  case  to  go  to 
the  jury ;  but  if,  from  facts  established,  negligence  may  reason- 
ably and  legitimately  be  inferred,  it  is  for  the  jury  to  find  whether, 
from  those  facts,  negligence  ought  to  be  inferred.  In  performing 
this  function  the  trial  judge  must  take  care  not  to  trench  on  the 
peculiar  province  of  the  jury  to  determine  questions  of  fact,  and 
must  bear  in  mind  that  the  question  is  not  whether  he  would 
infer  negligence  from  the  established  facts,  but  whether  negli- 
gence can  be  reasonably  and  legitimately  inferred  by  the  jury. 
It  follows  that,  if  the  real  facts  have  not  been  established  by  the 
evidence,  but  remain  in  substantial  dispute,  the  trial  judges  must 
submit  them,  and  the  inferences  to  be  drawn  from  those  which 
the  jury  find  established  to  the  determination  of  the  jury.  Moe- 
bus  V.  Becker,  46  N.  J.  Law,  41 ;  Railroad  Co.  v.  Shelton,  (X.  J. 
Err.  &  App.)  26  Atl.  Rep.  937 ;  Crue  v.  Caldwell,  52  N.  J.  Law, 
215 ;  19  Atl.  Rep.  188.  Applying  these  principles  to  the  case 
here  upon  review,  the  trial  judge  should  have  submitted  the  ques- 
tion of  the  defendant's  negligence  and  the  question  of  the 
plaintiflPs  contributory  negligence,  if  it  was  alleged  that  any 
existed,  to  the  jury.  I  shall,  therefore,  vote  for  a  reversal  of  the 
judgment  of  nonsuit,  and  for  a  venire  de  novo.  Magie  and  Yan 
Syckel,  JJ.,  dissent.* 

Bailroad  companies — liability  for  damage  resulting  from  the  fright- 
ening of  horses  by  blowing  whistle,  emitting  steam,  etc.  In  an  action 
against  a  railroad  company  for  injuries  sustained  by  plaintiff's  wife  from  the 
running  away  of  horses  attached  to  a  four-horse  wagon  in  which  she  was  riding, 
there  was  evidence  that  plaintiff,  who  was  driving  his  wife  along  a  highway 

*  Reported  in  28  Atl.  Rep.  306. 
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to  wards  the  crossing  of  defendant's  railroad,  hearing  the  whistle  of  an  approach- 
ing engine,  left  the  wagon  in  her  charge,  and  ran  ahead  to  turn  back  from  the 
railroad  cattle  which  his  sons  were  driving,  having  accomplished  which  he 
returned,  and  took  hold  of  one  of  the  horses.  After  reaching  a  point  from  which 
the  horses  could  be  readily  seen,  the  engineer  blew  several  loud  and  sharp 
whistles,  before  and  after  reaching  the  crossing,  frightening  the  horses,  and 
causing  them  to  run  away.  Plaintiff  testified  that  the  horses  became  fright- 
ened at  the  first  whistle,  and  that  their  fright  could  be  seen  by  those  in 
charge  of  the  train.  The  fireman,  who  was  on  the  tender,  and  some  of  the 
passengers  saw  their  fright  before  the  whistles  were  blown  the  second  time, 
and  the  engineer  did  not  testify  as  to  whether  he  saw  them  or  not.  Held,  that 
a  verdict  for  plaintiff  was  warranted,  on  the  ground  that  the  engineer  negli- 
gently and  wantonly  blew  the  whistle  when  it  was  unnecessary.  Gulf,  C.  & 
S.  F.  R.  Co.  V.  Box,  81  Tex.  670 ;  17  8.  W.  Rep.  875. 

A  railway  company,  in  the  legitimate  transaction  of  its  business,  has  the 
right  to  use  steam,  and  is  not  liable  for  the  proper  and  necessary  use  of  the 
same,  even  if  it  result  in  injury  to  others,  as  by  frightening  horses  and  caus- 
ing them  to  run  away.  If,  however,  an  engineer  within  a  city,  where  teams 
are  constantly  passing,  needlessly  and  unnecessarily  opens  the  valves  of  his 
engine,  and  frightens  such  horses,  and  causes  them  to  run  away  and  commit 
injury,  the  company  will  be  liable  provided  the  plaintiff  is  free  from  con- 
tributory negligence.  Omaha  &  R.  V.  R.  Co.  v.  Clarke,  35  Neb.  867 ;  53  N. 
W.  Rep.  970. 

The  complaint  in  an  action  against  a  railroad  company  for  negligently  blow- 
ing the  whistle  and  allowing  steam  to  escape  from  its  engine,  whereby  plain- 
tiffs horse  was  frightened,  alleged  that  plaintiff  was  riding  along  a  street 
which  was  parallel  to  defendant's  track,  near  its  intersection  with  another 
street;  that  the  horse  was  gentle  and  plaintiff  was  not  guilty  of  any  negli- 
gence, but  was  using  all  diligence  to  manage  his  horse  well  and  to  avoid  any 
accident;  that  defendant's  servants,  who  were  in  charge  of  a  locomotive 
engine  on  such  track,  well  knowing  that  plaintiff  was  on  the  highway,  "so 
carelessly  ran  and  managed  the  said  locomotive  engine  as  to  cause  and  suffer 
It,  by  the  blowing  of  its  whistle,  the  blowing  off  of  its  steam,  and  suffering 
its  steam  to  escape  from  it,  to  make  loud  and  unusual  noises,  and  thus  frighten 
the  horse  which  the  plaintiff  was  riding,  and  causing  him  to  become  unmanage- 
able, and  to  thus  throw  this  plaintiff,"  etc.  Held,  that  the  complaint  stated 
facts  sufl^cient  to  constitute  a  cause  of  action.  Coffey,  Ch.  J.,  and  Miller,  J., 
dissenting.  Indianapolis  Union  R.  Co.  v.  Boettcher,  181  Ind.  82  ;  28  N.  E. 
Bep.  851.  The  complaint  further  alleged  "that  the  said  defendant,  by  its 
agents  and  servants,  well  knowing  that  the  plaintiff  was  passing  along  said 
street  and  highway,  and  not  regarding  its  duty  in  that  respect,  but  intending 
to  injure  the  plaintiff,  and  to  do  that  which  would  result  in  his  injury,  so  pur- 
posely, willfully  and  recklessly  ran  and  managed  its  locomotive  engine  which 
-was  upon  said  switch  and  side  track,  as  to  cause  it,  by  the  blowing  of  its 
^whistle  and  the  blowing  off  of  its  steam,  to  make  loud  and  unusual  noises, 
and  thus  to  frighten  the  horse,"  etc.  Hdd,  that  such  allegation  sufficiently 
charged  a  willful  inj  ury .    Ibid. 

The  Revised  Statutes  of  Wisconsin,  section  1809,  provide  that  an  engine. 
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before  crossing  any  highway,  except  in  cities  and  villages,  shall  have  its 
whistle  blown  eighty  rods  from  such  crossing.  Held,  that  where,  in  an  unin- 
corporated village,  an  engine  whistled  at  the  whistling  post  for  one  street, 
and  continued  to  whistle  till  it  arrived  at  another  whistling  post  400  feet 
away,  this  was  not  negligence  on  account  of  which  one  who  was  injured  by 
his  horse  becoming  frightened  at  the  noise  could  recover  from  the  railroad 
company.  Cahoon  v.  Chicago  &  N.  W.  R.  Co.,  85  Wis.  570;  55  N.  W. 
Rep.  900.  Neither  was  it  negligence  to  allow  steam  to  escape  with  consider- 
able noise  from  the  cylinder  cocks.    Ibid. 

A  freight  train  was  obstructing  a  highway  in  violation  of  statute,  and 
detaining  plaintiff  and  his  team,  when  a  passenger  train  came  along,  emitting 
smoke  and  steam,  the  origin  of  which  was  obscured  by  the  freight  train. 
Plaintiff's  horses,  which  were  gentle  and  used  to  trains,  were  frightened  by 
the  smoke  and  steam,  and  ran  away,  injuring  plaintiff.  Held,  that  the  ques* 
tion  whether  or  not  the  obstruction  of  the  road  by  the  freight  train  was  the 
proximate  cause  of  the  injury  was  properly  submitted  to  the  jury.  24 N.  W. 
Rep.  774 ;  58  Mich.  195,  distinguished.  Selleck  v.  Lake  Shore  &  M.  S.  R  Co., 
98  Mich.  876 ;  58  N.  W.  Rep.  656. 


Bliss  v.  New  York  Cent.  &  H.  R.  R.  R.  Co. 

(Supreme  Judicial  Court  of  Massachusetts,  January  20,  1891) 

1.  Railroad  companies.  Release  of  damaoes  for  personal  injurbbb. 
Evidence.  Plaintiff  having  testified  that  when  he  signed  a  release  to  defend- 
ant railroad,  a  little  while  after  an  accident,  he  was  dazed,  and  defendant 
having  produced  evidence  in  rebuttal,  the  court  might  allow  an  expert  to  tes- 
tify, assuming  plaintiff  to  have  suffered  such  a  nervous  shock  as  was  described, 
what  would  be  its  probable  ''or  possible"  immediate  effect  on  his  body  and 
mind. 

2.  Fraxtd  in  procuring  release.  Proofs.  PlaintiiTs  proof  went  to 
show  that  in  a  train  accident  he  had  received  a  shock  which  later  resulted  in 
serious  injury;  that  his  face  bore  marks  of  the  direct  injury;  that  an  hour  and 
a  half  after  the  accident,  while  he  was  In  the  superintendent's  ofiftce,  still 
"dazed  and  rattled,"  defendant's  agent  prepared  two  papers  for  his  signature 
— a  release,  which  he  told  him  was  merely  a  form,  and  a  receipt,  which  he 
said  was  for  the  damages  to  plaintiff's  clothes — the  release  being  in  fact  com- 
prehensive, and  the  receipt  including,  "  also,  injury  to  person; "  that  plaintiff 
signed  the  papers  without  reading  them,  or  knowing  their  contents.  The 
agent  testified  that  nothing  was  claimed  or  allowed  for  personal  injuries. 
Held,  that  the  jury  was  justified  in  disregarding  the  papers  as  relating  to  per- 
sonal injuries. 

8,  Effect  of  valid  release  of  injury  to  clOthino  upon  right  to 
RECOVER  for  PERSONAL  INJURIES  BT  SAME  ACCIDENT.  Where  a  sufferer  by  a 
train  accident  sues  for  damages  for  his  personal  injuries,  and  his  release  and 
receipt  for  claims  for  injuries  to  his  clothing  and  person  are  found,  as  to  the 
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latter,  to  have  been  obtained  by  fraud  and  without  consideration,  though  he 
could  not  have  sued  separately  for  the  two  injuries,  it  is  no  objection  to  his 
recovery  that  he  has  not  returned  the  money  paid  him  in  settlement  for  hia 
clothes. 

ACTION  by  Elmer  J.  Bliss  against  the  New  York  Central  and 
Hudson  River  Railroad  Company  for  damages  for  personal 
injuries.     Verdict  for  plaintiff.     Defendant  excepts. 

At  the  trial  the  plaintiff  introduced  evidence  tending  to  prove 
that  at  the  time  of  the  accident  he  was  a  traveling  salesman  in 
the  employ  of  a  firm  in  Boston ;  that  on  September  8,  1890,  in 
the  pursuit  of  his  business,  he  left  Troy  for  Albany  upon  a  train 
of  the  defendant  which  started  from  Troy  about  half-past  seven 
o'clock  in  the  morning ;  that,  when  a  short  distance  outside  of  the 
railroad  station  in  Troy,  the  car  in  which  the  plaintiff  was  riding 
was  derailed,  and  thrown  against  the  wall  of  the  tunnel  through 
which  it  was  then  passing ;  that  the  plaintiff  was  thrown  partly 
through  a  window  of  said  car,  and  received  the  injuries  com- 
plained of ;  that  about  an  hour  and  a  half  after  the  accident  he 
went  to  the  office  of  the  superintendent  of  the  defendant  at 
Albany.  In  direct  examination  the  plaintiff  testified :  "  When 
I  was  conducted  into  the  superintendent's  office,  a  gentleman  sit- 
ting at  the  desk  inquired  the  cost  of  my  trousers  and  hat,  and  I 
repUed,  *  Twelve  dollars  for  the  trousers,  and  five  dollars  for  the 
hat'  lie  told  me  to  take  a  seat,  and  produced  two  papers.  He 
passed  me  one,  saying,  *  This  is  merely  a  form,'  and  the  second 
he  said  was  a  receipt  for  the  trousers  and  hat.  I  signed  them  and 
proceeded.  I  did  not  read  the  papers.  They  were  not  read  to 
me.  1  was  rattled  —  dazed  —  at  the  time.  I  first  knew  of  these 
papers  when  the  trial  commenced,  yesterday.  I  first  knew  the 
contents  of  these  papers  in  detail  when  I  read  them  this  morn- 
ing." In  cross-examination  the  plaintiff  testified :  "  The  first 
thing  that  was  said  by  any  one  to  me  when  I  went  into  the  super- 
intendent's office  was  that  the  man  at  the  desk  inquired  the  cost 
of  my  trousers  and  hat.  I  cannot  give  his  language.  He  did  not 
ask  whether  I  had  been  injured.  I  think  he  did  not  ask  whether 
I  had  been  in  any  accident.  There  was  nothing  the  matter  with 
iny  eyes  at  that  time  so  far  as  I  know.  There  was  nothing  the 
matter  with  my  eyes  to  prevent  me  from  seeing  what  was  written 
on  the  papers,  except  that  I  was  dazed.     I  was  rattled.     This  did 


486  Bli8s  v.  New  York  Cent.  &  H.  K.  R.  R.  Co. 

not  prevent  me  from  writing  down  an  order  for  goods  at  noon  on 
that  day.  After  he  asked  me  the  cost  of  my  trousers  and  hat  he 
presented  the  papers  at  once.  (Papers  shown.)  There  is  none  of 
that  my  writing  except  the  signature.  That  is  my  usual  signa- 
ture, as  near  as  I  could  get  it  then.  I  had  a  difficulty  in  signing 
on  account  of  the  bandage  on  my  arm.  I  saw  him  sit  down  and 
prepare  the  papers.  I  saw  him  write  them  and  then  hand  them 
to  me.  That  is  all  that  was  said  between  us  from  the  time  I 
went  in  until  he  wrote  these  papers  out.  He  inquired  my  name. 
I  did  not  tell  him  on  what  train  I  had  been  injured,  or  that  I  had 
been  in  any  accident.  He  inquired  my  place  of  business  and  I 
told  him.  I  did  not  tell  him  anything  about  the  scratches  on 
myself.  I  did  not  say  anything  about  scratches  on  my  arm.  The 
scratch  on  my  face  was  evident  to  be  seen.  I  can't  say  that  I 
said  anything  abbut  the  difficulty  I  had  in  writing.  I  did  not  read 
either  of  tlie  papers.  I  signed  them  without  reading  them.  I 
first  learned  that  I  had  signed  two  papers  that  were  releases  of 
my  personal  claims  at  the  commencement  of  this  trial  yesterday. 
Mr.  Williams,  my  counsel,  told  me  it  was  probably  a  release. 
Mr.  Williams  has  been  my  counsel  from  the  beginning  of  the 
suit.  I  do  not  recollect  whicli  of  the  papers  I  signed  first.  I  did 
not  know  that  one  waa  a  printed  form  and  the  other  was  a 
written  bill.  I  did  not  look  at  it.  There  was  light  where 
I  signed  it.  I  looked  at  it  enough  to  put  my  signature 
in  the  proper  place,  if  it  was  not  pointed  out  to  me.  I 
saw  enough  to  select  the  proper  place.  I  cannot  say  whether 
it  was  sealed."  The  plaintiff,  being  recalled  after  defend- 
ant's testimony  was  in,  testified  in  direct  examination  :  "  When  I 
entered  the  office  of  the  superintendent,  I  did  not  open  the  con- 
versation by  stating  that  I  was  a  passenger  on  the  train  that  had 
been  derailed.  I  did  not  show  Mr.  Bissell  the  cut  over  my  eye, 
and  tell  him  I  had  a  cut  on  my  arm.  He  did  not  state  to  me  that 
I  was  settling  in  full.  I  did  not  tell  him  that  my  personal  injuries 
amounted  to  nothing,  and  that  I  had  no  claim  for  them.  When 
he  presented  the  instrument  tome  he  did  not  state  that  it  covered 
everything  from  the  beginning  of  the  world,^or  released  the  road 
from  all  claims.  I  was  not  in  his  office  for  half  an  hour.  I  was 
there  about  fifteen  minutes,  at  the  most.  I  do  not  remember  the 
conductor  coming  into  the  office  while  I  was  there.     I  do  not 
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remember  that  I  had  any  conversation  with  Mr.  Finch.     Mr.  Bis- 
Bell  was  the  only  gentleman  I  had  any  conversation  with."     In. 
cross-examination  he  testified :  "  I  testify  that  these  statements 
were  not  made,  because,  if  they  were,  I  should  have  remembered 
them.     I  w£is  in  a  dazed  condition.     I  feel  sure  I  should  remem- 
ber any  of  those  things.     It  is  on  that  ground  that  I  am  willing 
to  testify  that  conversation  did  not  take  place  between  me  and 
them."     The  defendant  introduced  the  testimony  of  Charles  M. 
Bissell  and  Mr.  Finch,  which  tended  to  show  that  Charles  M.  Bis- 
sell,  the  division  superintendent  of  the  defendant,  and  his  clerk, 
Charles  C.  Finch,  were  in  the  office  when  Mr.  Bliss  entered  it ; 
that  they  had  been  previously  informed  by  telegram  of  the  hap- 
pening of  the  accident ;  that  they  had  not  seen  Mr.  Bliss  before, 
nor  did  they  know  that  he  had  been  in  the  accident ;  that  when 
Mr.  Bliss  entered  the  office  he  began  the  conversation  with  Mr. 
Bissell,  telling  him  that  he  had  been  a  passenger  on  the  train 
which  had  been  derailed,  and  that  in  the  accident  his  hat  had 
been  broken  and  his  trousers  torn ;  that  he  showed  a  slight  cut 
over  the  eye,  and  referred  to  his  arm  being  scratched,  and  glass 
having  got  into  his  hair  and  scalp ;  that  he  stated  that  he  came 
to  the  office  to  make  a  settlement  for  his  damages  ;  that  Mr.  Bis- 
sell sent  for  the  conductor,  who  came  and  identified  Mr.  Bliss  as 
having  been  in  the  accident ;  that  Mr.  Bissell  asked  Mr.  Bliss  the 
amount  of  his  claim,  and  that  Mr.  Bliss  said  his  trousers  cost 
twelve  dollars  and  his  hat  five  dollars,  and  that  he  was  wilUng  to 
settle  for  seventeen  dollars ;  that  Mr.  Bissell  then  asked  him  about 
his  personal    injuries,   and  that    Mr.  Bliss   said   that  they   did 
not  amount  to  anything,  and  that  he   made  no  claim  for  them ; 
that  they  had  some  further  conversation  about  the    cost   of 
his  trousers  and  hat,  and  his   position   in  the  car  at  the  time 
of   the    accident.     Mr.   Bissell  then   said   that   if    any   settle- 
ment was  made  it  would  have  to  include  everything  —  both  the 
loss  of  his  trousers  and  hat,  and  the  personal  injuries  that  he 
might  have  sustained ;  that  Mr.  Bliss  said  his  personal  injuries 
were  of  such  a  trifling  character  that  he  did  not  think  he  was 
entitled  to  any  amount  for  them,  and  that  he  was  wilUng  to  sign 
a  release,  releasing  the  company  from  all  liability  from  any  claim 
whatever  that  he  might  have,  upon  the  payment  of  seventeen 
dollars ;  that  Mr.  Bissell  inquired  his  name  and  address,  and  the 


488  Bliss  v.  New  York  Cent.  &  H.  K.  R  E.  Co. 

name  of  his  firm,  and  then  drew  up  the  receipt  and  release 
referred  to  in  tlie  plaintiffs  testimony,  copies  of  which  are 
annexed  to  these  exceptions,  marked  "  A  "  and  "  B  ; "  that  when 
the  papers  were  drawn  up  a  seal  was  placed  upon  the  release,  and 
Mr.  Bissell  explained  to  Mr.  Bliss  the  contents  of  the  papers,  and 
stated  that  this  was  a  settlement  in  full  for  his  clothes  and  for 
personal  injuries;  that  it  was^a  settlement  of  all  claims  from  the 
beginning  of  the  world  up  to  the  present  time;  that  he  then 
handed  the  papers  to  Mr.  Bliss,  and  told  him  tliey  were  for  him 
to  read  and  to  sign ;  that  Mr.  Bliss  took  the  papers,  looked  them 
over,  and  seemed  to  read  them ;  that  Mr.  Bliss  then  signed  the 
papers,  and  that  Mr.  Bissell  and  Mr.  Finch  witnessed  them ;  that 
Mr.  Bissell  then  paid  Mr.  Bliss  the  seventeen  dollars ;  that 
neither  Mr.  Bliss  nor  Mr.  Finch  noticed  that  Mr.  Bliss'  arm  was 
bandaged,  or  that  he  had  any  difficulty  in  signing  the  release  and 
receipt ;  that  Mr.  Bissell  did  not  say  to  him  that  one  of  the 
papers  was  a  receipt  for  his  trousers  and  hat,  and  the  other  a  mere 
form ;  that  neither  Mr.  Bissell  nor  Mr.  Finch  knew  that  Mr. 
Bliss  had  been  to  see  a  physician ;  that  Mr.  Bliss  did  not  appear 
to  be  bewildered  or  dazed ;  that  he  seemed  to  know  perfectly 
what  he  was  doing ;  that  there  was  nothing  out  of  the  ordinary  in 
his  conduct,  or  different  from  the  conduct  of  ordinary  people 
coming  into  the  office ;  that  Mr.  Bliss,  in  his  conversation  with 
Mr.  Bissell,  gave  accurate  answers  to  the  questions  put  to  him ; 
that  he  did  not  show  the  slightest  sign  of  incoherency  in  his  talk, 
and  that  he  acted  as  a  bright,  energetic  young  man  naturally 
would ;  that  he  was  in  the  office  from  twenty  minutes  to  lialf  an 
hour.  It  was  admitted  that  the  plaintiff  was  paid  by  the  defend- 
ant seventeen  dollars  upon  his  signing  the  release  and  receipt. 
There  was  evidence  tending  to  show  that  the  plaintiff  was  of 
sufficient  mental  capacity  to  understand  and  appreciate  the  con- 
tents of  the  receipt  and  release  at  the  time  that  he  was  in  the 
office  of  the  superintendent. 

Dr.  George  L.  Walton,  a  physician,  was  called  by  the  plaintiff, 
and  his  testimony  tended  to  show  that  he  was  an  expert.  The 
plaintiffs  counsel  asked  him  the  following  question :  "  Now, 
assuming  that  the  plaintiff  had  received  this  nervous  shock  which 
he  has  testified  to,  in  the  manner  which  he  has  testified,  what 
would  you  say  in  regard  to  its  effect  upon  his  physical  and  men- 
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tal  condition  ;  its  probable  or  possible  eflEect  —  immediate  effect  ? " 
To  this  question  the  defendant  objected.  The  court,  Dr.  Walton 
having  heard  the  plaintiff  testify,  allowed  the  question,  and  the 
defendant  excepted.  The  witness  answered :  ■*'  The  effects  might 
vary  more  or  less.  I  could  not  say,  in  a  given  case,  what  would 
occur.  It  might  have  very  little  or  no  effect  on  a  man,  or  might 
liave  the  effect  of  temporarily  startling  him  —  anywhere  from 
there  to  throwing  him  into  an  hysterical  condition,  throwing  him 
into  a  condition  of  nervous  prostration,  and  affecting  his  mind  so 
that  he  would  be  quite  irresponsible,  and  do  all  sorts  of  foolish 
things ;  might  vary  anywhere  between  these  two  things."  It  was 
admitted  that,  several  months  before  the  trial,  tn\^  copies  of  the 
receipt  and  release  signed  by  the  plaintiff  were  shown  to  the 
plaintiff's  counsel,  and  were  thoroughly  examined  by  him.  On 
the  second  day  of  the  trial  the  plaintiff's  counsel  tendered  to 
Samuel  Hoar,  who  was  trying  the  case  as  counsel  for  the  defend- 
ant, twenty  dollars  in  gold,  which  was  not  accepted  by  the  defend- 
ant's counsel ;  he  stating  that  he  was  not  agent  of  the  defendant 
for  any  such  purpose.  Before  the  arguments  the  plaintiff's  coun- 
sel stated  to  the  jury  that  they  might  deduct  the  said  seventeen 
dollars  and  interest  from  any  sum  they  might  find  for  the 
plaintiff. 

The  defendant  requested  the  court  to  instruct  the  jury  as 
follows :  "  (1)  If,  at  the  time  that  the  plaintiff  signed  the  release 
and  receipt,  he  was  of  sufficient  mental  capacity  to  understand  and 
appreciate  them,  if  he  read  them,  and  if  he  had  capacity  to  read 
and  write  at  that  time,  he  cannot  recover  in  this  action.  (2)  As 
the  plaintiff  has  kept  the  money  paid  him  upon  his  signing  the 
receipt  and  release  until  the  present  time,  he  cannot  now  recover 
in  this  action."  These  requests  for  instruction  the  court  refused 
to  give,  and  the  defendant  excepted.  The  court  ruled  and 
instructed  the  jury  that  the  tender  of  the  twenty  dollars  in  gold, 
made  to  the  defendant's  counsel,  was  a  proper  and  sufficient 
tender  of  the  money  paid  by  the  defendant  to  the  plaintiff,  to 
^which  ruling  the  defendant  excepted.  The  court  ruled  that  if,  at 
the  time  that  the  plaintiff  signed  the  release  and  receipt,  he  was  of 
sufficient  mental  capacity  to  understand  and  appreciate  them,  if 
be  read  them,  and  if  he  had  capacity  to  read  and  write  at  that 
VOL.  IX. —  62 
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time,  he  could  not  recover  in  this  action,  unless  he  was  prevented 
from  reading  them,  or  induced  not  to  read  them,  by  the  fraud  of 
the  defendant  or  its  agent  Bissell.  To  this  instruction  the 
defendant  excepted. 

A.  Heineaway  and  T.  H.  WiUiaTnSy  for  plaintiff.  Samtiel 
Soar  J  for  defendant. 

Allen,  J.  1.  The  objection  to  the  question  to  Dr.  Walton  is 
placed  on  the  ground  that  the  question  ought  to  have  been  lim- 
ited to  the  probable  effect  of  the  injury  upon  the  plaintiff,  and 
that  the  question  which  was  allowed  to  be  put  went  too  far,  in 
asking  as  to  its  possible  effect.  As  bearing  upon  the  alleged 
fraud  of  the  defendant's  agent  in  procuring  the  release  and 
receipt,  it  is  obvious  that  the  mental  condition  of  the  plaintiff  was 
important  to  be  considered.  If  his  mind  was  clear  and  strong, 
he  was  more  likely  to  understand  what  he  was  doing,  and  lesa 
likely  to  be  imposed  upon.  He  had  himself  testified  that  he  was 
"  rattled  —  dazed  "  —  at  the  time.  A  witness  for  the  defendant 
had  testified  that  the  plaintiff  did  not  appear  to  be  so,  and  there 
was  other  evidence  in  defense  tending  in  the  same  way.  There 
being  this  conflict  of  evidence  as  to  his  actual  condition,  it  was 
certainly  competent  for  the  court,  in  its  discretion,  to  admit  the 
testimony  of  an  expert  that  his  mind  might  be  dazed  or  confused 
as  the  result  of  such  an  accident  as  he  had  described,  even  though 
the  testimony  did  not  go  so  far  as  to  show  that  this  result  was 
probable. 

2.  The  defendant  contends  that  there  was  no  sufficient  evi- 
dence to  be  submitted  to  the  jury  of  fraud  on  the  part  of  its 
agent  in  procuring  the  release  and  receipt.  The  evidence  in 
favor  of  the  plaintiff  on  this  point  was,  in  substance,  that  in  the 
accident  he  had  received  a  shock  which  had  finally  resulted  in 
serious  damage  to  him ;  that  he  bore  marks  of  the  direct  injury 
upon  his  face ;  that  while  he  was  in  this  condition,  about  an  hour 
and  a  half  after  the  accident,  in  the  office  of  the  defendant's 
superintendent,  the  defendant's  agent  prepared  the  two  papers  for 
him  to  sign,  and  passed  the  release  to  him,  saying,  "This  is 
merely  a  form,"  and  said  the  second  paper  was  merely  a  receipt 
for  the  trousers  and  hat;  that  both  of  these  statements  were 
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false  ;  and  that  he  signed  both  papers  without  reading  them,  or 
knowing  their  contents.  The  witnesses  for  the  defense  gave  a 
full  account  of  what  took  place  at  this  interview,  with  particulars 
which  the  plaintiff  denied  to  be  true,  or  denied  having  any 
remembrance  of.  The  defendant's  agent  testified  that  nothing 
was  allowed  by  way  of  payment  for  personal  injuries,  and  that 
no  claim  was  made  for  such  injuries.  Upon  this  evidence,  it 
might  be  argued  in  behalf  of  the  plaintiff  that  he  supposed  he 
was  receiving  payment  merely  for  the  injuries  to  his  clothing, 
but  did  not  understand  that  he  was  catting  himself  off  from  a 
claim  for  personal  injuries;  that,  if  he  was  in  fact  rattled  or 
dazed  in  mind,  the  defendant's  agent  would  probably  have 
observed  it ;  and  that  the  insertion  of  the  words,  "  also  injury  to 
person,"  in  the  receipt  for  the  damages  to  his  clothing,  and  the 
taking  of  the  release  of  all  claims  whatever  in  consideration  of  the 
payment  of  seventeen  dollars,  and  in  view  of  the  declarations  of 
the  defendant's  agent  to  the  plaintiff,  tended  to  show  fraud.  The 
weight  of  argument  and  evidence  was  for  the  jury.  All  that  we 
need  say  is  that  the  conclusion  of  the  jury  was  warranted. 
Freedley  v.  French,  154  Mass.  339 ;  28  N.  E.  Rep.  272 ;  Peaslee 
V.  Peaslee,  147  Mass.  171, 180 ;  17  N.  E.  Rep.  506 ;  O'Donnell  v. 
Clinton,  145  Mass.  461 ;  14  N.  E.  Rep.  747 ;  Trambly  v.  Ricard, 
130  Mass.  259. 

3.  The  defendant  further  contends  that  the  plaintiff  cannot  main- 
tain this  action,  because,  before  bringing  it,  he  failed  to  restore  to 
the  defendant  the  money  which  the  defendant  had  paid  to  him 
for  the  damage  to  his  hat  and  trousers.  It  is  plain  that  the  plain- 
tiffs release  and  receipt  do  not  of  themselves  stand  in  the  way  of 
his  maintaining  the  action,  because,  so  far  as  they  relate  to  his 
personal  injury,  they  must  now  be  assumed  to  have  been  obtained 
from  him  by  fraud.  Rosenberg  v.  Doe,  148  Mass.  560 ;  20  N.  E. 
Rep.  176 ;  Id.,  146  Mass.  191 ;  15  N.  E.  Rep.  510  ;  O'Donnell  v. 
Clinton,  145  Mass.  461 ;  14  N.  E.  Rep.  747 ;  Squires  v.  Amherst, 
145  Mass.  192 ;  13  N.  E.  Rep.  609 ;  Mullen  v.  Railroad  Co.,  127 
Mass.  86 ;  Smith  v.  Holyoke,  112  Mass.  517.  The  release  and 
receipt  are  to  be  read  as  if  they  did  not  purport  to  discharge  any 
claim  he  might  have  for  personal  injury,  and  by  reason  of  the 
fraud  the  case  is  free  from  any  question  of  the  admissibility  of 
parol  evidence  to  vary  or  control  the  writing.     But  the  objection 
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ifl  that  the  retention  of  the  money  precludes  him.  It  is  true, 
tinder  our  decisions,  that  the  injury  to  the  plaintifl's  person  and 
to  his  clothing  furnished  but  one  cause  of  action,  and  that  a 
recovery  of  judgment  by  him  for  the  injury  to  his  clothing  would 
have  barred  a  subsequent  action  for  his  personal  injury.  Doran  v. 
Cohen,  147  Mass.  342 ;  17  N.  E.  Rep.  647 ;  Knowlton  v.  Rail- 
road Co.,  147  Mass.  606;  18  N.  E.  Rep.  580 ;  Sullivan  v.  Baxter, 
150  Majgs.  261;  22  N.  E.  Rep.  895 ;  McCaffrey  v.  Carter,  125 
Mass.  330;  Folsom  v.  Clemence,  119  Mass.  473;  Goodrich  v. 
Yale,  8  Allen,  454 ;  Trask  v.  Railroad  Co.,  2  Allen,  331 ;  Ben- 
nett  V.  Hood,  1  Allen,  47.  In  this  respect  the  law,,  as  established 
here,  differs  from  that  of  England,  upon  which  the  plaintiff  relied 
in  argument.  Brunsden  v.  Humphrey,  14  Q.  B.  Div.  141 ;  Col- 
liery Co.  V.  Mitchell,  11  App.  Cas.  127, 144,  per  Lord  Bramwell; 
McDougall  V.  Knight,  25  Q.  B.  Div.  1,  8.  In  the  present  case, 
however,  the  plaintiff  recovered  no  judgment,  and  has  brought  no 
prior  action  for  the  injury  to  his  clothing ;  and  the  question  which 
we  have  to  determine  is  whether,  before  bringing  this  action,  he 
was  bound  to  return  the  seventeen  dollars  received  for  the  injury 
to  his  clothing,  and  whether  the  action  is  defeated  by  the  omission 
so  to  return  it.  The  defendant  contends  that  accepting  payment  for 
a  part  of  the  injury  which  he  sustained,  and  retaining  the  money, 
debar  the  plaintiff  from  maintaining  an  action  for  the  other  part 
of  the  injury,  just  as  the  recovery  of  a  judgment  for  one  part  of  the 
injury  would  debar  him.  But  there  are  good  reasons  for  holding 
the  contrary  doctrine.  If  one  sues  to  recover  for  an  injury,  he  may 
well  be  held  to  include  in  his  action  all  that  he  is  entitled  to  sue 
for,  in  respect  to  that  cause  of  action.  But  if  one  is  making  a 
settlement,  the  same  reasons  do  not  apply,  and  if  he  cannot  make 
a  full  settlement  he  may  make  a  partial  one,  and  thus  eliminate 
one  element  out  of  the  controversy.  If,  for  example,  there  is  an 
insurance  on  real  and  personal  property,  and  a  fire  occurs,  destroy- 
ing all  of  the  property  insured,  or  if  a  fire  set  by  sparks  from  a 
locomotive  engine,  or  other  wrongful  act,  spreads  and  causes  dam- 
age to  real  and  personal  property,  or  to  different  buildings  of  the 
same  owner,  the  parties,  undoubtedly,  may  settle  the  claim  as  to 
one  piece  of  property,  leaving  it  open  as  to  the  others ;  and  in 
such  casf*  a  payment  for  so  much  as  has  been  agreed  on  certainly 
would  not  debar  the  owner  from  recovering  what  he  is  entitled 
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to  in  respect  to  the  rest.  Now,  if  such  was  the  oral  agreement 
of  settlement  as  to  a  part  of  the  loss,  but  the  owner  was,  by 
fraud,  led  to  sign  a  receipt  for  his  whole  claim,  and  if  he  after- 
wards sues  for  that  part  of  his  loss  which  he  has  not  been  paid 
for,  and  is  able  to  set  aside  and  avoid  the  terms  of  his  receipt  by 
reason  of  the  fraud,  there  is  no  good  reason  why  the  payment 
for  his  loss  upon  one  piece  of  his  property  should  debar  him  from 
recovering  for  the  loss  upon  the  rest,  even  though  he  retains  the 
money  so  paid  to  him.  Why  should  he  pay  it  back,  when  it  rep- 
resents only  the  sum  agreed  on  for  his  compensation  for  that 
portion  of  his  loss  which  he  no  longer  seeks  to  recover  for  ?  So 
here.  The  plaintiff  must  now  be  deemed  to  have  received  the 
seventeen  dollars  for  the  injury  to  his  clothing  alone.  This  much 
was  adjusted  between  the  parties,  and  paid  for.  The  plaintiff, 
although  he  included  a  claim  for  damage  to  clothing  in  his 
declaration,  does  not  now  seek  to  recover  for  that  loss,  or  to  avoid 
the  settlement  which  he  says  he  actually  made  with  the  defend- 
ant's agent.  On  the  other  hand,  he  stands  to  and  affirms  all  that 
was  included  in  the  settlement  actually  made.  If  it  was  under- 
stood at  the  time  that  the  payment  was  received  only  for  the 
injury  to  his  clothing,  and  that  no  claim  for  personal  injury  was 
settled  for  or.  released,  and  if  the  release  and  receipt  were  by 
fraud  so  phrased  as  to  cover  that  claim  also,  and  if  they  are 
avoidable  by  reason  of  the  fraud,  so  far  as  the  claim  for  personal 
injury  is  concerned,  the  plaintiff  was  under  no  obligation  to 
return  the  money  received  by  him  for  the  injury  to  his  clothing 
before  bringing  his  action  for  the  personal  injury.  MuUer  v. 
Eaiboad  Co.,  127  Mass.  86 ;  Smith  v.  Holyoke,  112  Mass.  517 ; 
Bartlett  v.  Drake,  100  Mass.  174 ;  Walker  v.  Swasey,  2  Allen, 
312;  Roberts  v.  Railway  Co.,  1  Fost.  &  F.  460,  cited  with 
approval  in  Lee  v.  Railway  Co.,  L.  R.,  6  Ch.  527,  537.  Excep- 
tions overruled.* 

1.  Bailroad  companies  —  release  of  claim  for  i>ersonal  ixijiiries  — 
what  amoimts  to  fraud  in  procuring. —  The  plaintiff  below,  while  an 
employee  of  the  defendant  railway  company,  having  sustained  a  personal 
injury  by  reason  of  its  negligence,  and  having  thereafter  released  his  right  of 
action  for  such  injury  by  a  contract  of  accord  and  satisfaction  fully  executed, 
cannot  maintain  an  action  against  the  company  for  inducing  him  to  enter  into 


*  Reported  in  86  N.  E.  Rep.  65. 
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that  contract,  and  accept  satisfaction  under  it  by  fraudulently  persuading 
him  through  its  superintendent  and  its  employed  physician,  to  believe  that  his 
injury  was  not  a  material  one,  and  would  not  be  permanent,  it  not  being 
alleged  that  any  artifice,  trick  or  contrivance  was  used  to  prevent  him  from 
ascertaining  the  true  nature  of  his  injury,  and  its  probable  duration,  these 
matters  lying  as  much  within  his  knowledge,  or  means  of  knowledge,  as 
within  the  knowledge  of  the  defendant,  its  officers,  agents  and  employees. 
Hayes  v.  East  Tenn.,  Va.  &  Ga.  R.  Co.,  89  Ga.  264;  15  S.  E.  Rep.  361. 

2.  Bielease  to  railroad  company  in  consideration  of  payment  by  rail- 
road relief  association  —  impeachment  for  fraud. —  In  an  action  by  an 
employee  against  a  railroad  company  for  personal  injuries,  it  appeared  that 
plaintiff  was  a  member  of  a  relief  association  limited  to  the  employees  of 
defendant  company;  that  plaintiff  received  from  the  association  the  amount 
of  money  to  which  he  was  entitled,  and,  under  the  rules  of  the  association,  he 
executed  to  defendant  releases  from  all  claim  for  damages  on  account  of  such 
injur}\  Held,  that  a  replication  which  sought  to  avoid  the  releases,  not  on 
the  ground  of  fraud  in  procuring  them,  but  because  of  the  alleged  partial 
failure  of  some  of  the  inducements  which  led  plaintiff  to  become  a  member  of 
the  association,  was  demurrable.  Spitze  v.  Baltimore  &  O.  R.  Co.,  75  Md. 
162;  23  Atl.  Rep.  307.  In  such  action  there  was  evidence  to  show  that  the 
releases  were  not  read  to  plaintiff,  that  he  could  not  read  English,  and  that  he 
believed  he  was  signing  receipts  of  the  association;  but  plaintiff  did  not 
request  the  papers  read,  nor  ask  What  they  were,  nor  mention  that  he  could 
not  read  English,  but  signed  them  w^ithout  knowing  their  contents.  Held, 
that  there  was  no  evidence  to  show  that  the  releases  were  obtained  by  fraud. 
Ibid. 

3.  General  words  of  release  limited  to  injuries  speqifled. —  A  release 
for  settlement  of  claim  for  certain  personal  injuries  specified  in  the  release, 
and  also  "of  and  from  all  manner  of  actions,  causes  of  action,  claims  and 
demands  whatsoever,  from  the  beginning  of  the  world  to  this  day,"  does  not 
cover  personal  injuries  not  therein  specified,  and  not  known  to  exist  at  the 
time  the  release  is  executed,  since  the  general  terms  in  the  release  are  limited 
by  the  preceding  specifications.  Union  Pac.  R.  Co.  v.  Artist,  (Ct.  of  App.) 
60  Fed.  Rep.  365. 

4.  Necessity  of  tendering  back  money  received  on  a  fraudulent 
release. —  One  may  sue  for  personal  injuries  without  tendering  a  return  of 
money  received  for  a  release  of  his  claim,  which  he  contends  was  obtained  by 
fraud,  and  while  he  was  mentally  incapacitated,  it  being  sufllcient  that  the 
court  instructs  that,  if  the  jury  find  for  plaintiff,  they  deduct  from  the 
amount  awai*ded  the  sura  already  received.  O'Brien  v.  Chicago,  M.  &  St.  P. 
R.  Co.,  (Iowa)  57  N.  W.  Rep.  425.  Upon  this  point  the  court  says :  "We 
come  now  to  a  consideration  of  what  we  regard  as  the  material  question  in  the 
case.  It  is  conceded  that  the  defendant  paid  to  the  plaintiff  the  sum  of 
$210.50  in  money,  and  settled  a  bill  for  his  boarding,  amounting  to  $89.50; 
and  it  is  claimed  by  the  defendant  that,  even  if  the  settlement  was  voidable 
by  reason  of  the  fraud,  or  void  because  the  plaintiff  did  not,  at  the  time  it 
was  made,  have  sufficient  mental  capacity  to  make  a  contract,  yet  this  action 
cannot  be  maintained,  because  it  was   brought  without   tendering  to  the 
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defendant  the  $250  received  at  the  time  of  the  settlement.  It  is  true  that  no 
tender  was  made.  The  plaintiff  commenced  this  action  on  May  14,  1891» 
nearly  two  months  after  he  was  advised  by  Goodnow  that  it  would  be  a  waste 
of  time  to  go  to  Marion  to  get  work.  The  court  instructed  the  jury  that  if 
they  found  for  the  plaintiff  they  should  deduct  from  the  amount  awarded  to 
him  the  sum  of  $250,  which  he  had  already  received.  The  verdict  returned 
was  in  the  sum  of  $8,750.  It  is  undoubtedly  true  that  the  general  rule  is 
that,  whenever  ohe  has  a  right  to  rescind  a  contract,  and  exercises  that  right, 
he  must  restore  the  other  party  to  the  same  condition  he  would  have  been  m 
if  the  contract  had  not  been  made.  The  defendant  claims  that  this  release  of 
a  claim  for  damages  comes  within  this  rule.  And  it  is  not  to  be  denied  that 
there  are  adjudged  cases  which  so  hold.  See  Brown  v.  Insurance  Co.,  117 
Mass.  479.  A  number  of  other  cases  are  cited  by  counsel,  prominent  among 
which  is  Railway  Co.  v.  Hayes,  (Ga.)  10  S.  E.  Rep.  850.  We  have  given 
these  cases  a  careful  examination,  and  our  conclusion  is  that  they  are  not 
applicable  to  a  state  of  facts  such  as  is  found  in  this  case,  and  that  there  is 
another  line  of  cases  which,  to  our  minds,  announce  the  better  rule.  The  case 
of  Hendrickson  v.  Hendrickson,  51  Iowa,  68 ;  50  N.  W.  Rep.  287,  is  precisely 
in  point.  It  is  there  held  that,  where  a  party  had  fraudulently  procured  the 
execution  of  a  contract,  he  is  not  entitled  to  an  offer  to  restore  what  he  has 
received  as  a  condition  precedent  to  rescission.  It  is  claimed  by  counsel  for 
appellant  that  this  case  is  overruled  by  the  later  case  of  Bank  v.  Barnes,  70 
Iowa,  412 ;  30  N.  W.  Rep.  857.  It  is  true  there  is  language  in  the  opinion  in 
the  last-named  case  which  is  not  entirely  in  accord  with  the  former  case.  But 
the  court  expressly  said  that  it  was  unnecessary  to  determine  this  question. 
The  cases  of  Gulliher  v.  Railroad  Co.,  59  Iowa,  416 ;  18  N.  W.  Rep.  429,  and 
Wallace  v.  Railway  Co.,  67  Iowa,  547 ;  25  N.  W.  Rep.  772,  were  much  like 
the  case  at  bar.  They  were  actions  to  recover  for  personal  injuries,  and  set- 
tlements and  releases  were  set  up  in  defense.  The  question  is  not  made  in 
said  cases  that  it  was  necessary  to  return  or  tender  the  amount  received  in 
settlement  before  commencing  an  action.  It  is  true  the  question  was  not 
directly  made  in  the  pleadings  in  those  cases,  but  the  right  to  maintain  the 
actions  was  not  questioned  by  court  or  counsel.  That  the  general  rule  above 
announced  has  no  application  to  an  action  like  this,  see  Railway  Co.  v. 
Lewis,  109  Rl.  120.  It  is  there  held,  that  '  if  a  release  of  a  cause  of  action  is 
obtained  from  a  person  by  fraud  and  circumvention  at  a  time  when  he  is 
incapable  of  making  a  contract  rationally,  and  money  is  paid  him  at  the  time 
of  its  execution,  he  may  repudiate  the  release,  and  bring  his  action  without 
first  paying  or  tendering  back  the  money  received  by  him.'  And  in  Mullen 
T.  Railroad  Co.,  127  Mass.  86,  it  was  held,  if  a  defendant  obtains  the  signa- 
ture of  the  plaintiff  to  a  paper  purporting  to  be  a  settlement  and  discharge  of 
the  cause  of  action,  by  fraudulent  representations,  it  is  merely  a  receipt  for 
a  gratuity,  and  the  plaintiff  may  maintain  his  action  without  returning  the 
money  paid  him.  See,  also,  Railroad  Co.  v.  Doyle,  18  Kans.  58 ;  Allerton  v. 
AUerton,  50  N.  Y.  670 ;  Kley  v.  Healy,  (N.  Y.  App.)  28  N.  E.  Rep.  598. 
The  last  two  cases  are  to  the  effect  that  the  rule  that  he  who  seeks  to  rescind 
an  agreement  upon  the  ground  of  fraud  must  place  the  other  party  in  as  good 
a  situation  as  he  was  at  the  time  the  agreement  was  made  is  satisfied  if  the 
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judgment  asked  for  will  accomplish  that  result,  and  in  such  case  no  offer  to 
return  that  which  was  received  is  necessary.  In  the  case  of  Kley  v.  Healy 
the  court  uses  the  following  language :  'A.  more  satisfactory  answer,  how- 
ever, may  be  found  in  the  principle  that  one  who  attempt.s  to  rescind  a  trans- 
action on  the  ground  of  fraud  is  not  required  to  restore  that  which,  in  any 
event,  he  would  be  entitled  to  retain,  either  by  virtue  of  the  contract  sought 
to  be  set  aside,  or  of  the  original  liability.'  This  principle  commends  itself  as 
eminently  just.  Applying  it  to  the  facts  in  the  case  at  bar,  we  may  well 
inquire,  why  should  the  plaintiff  tender  to  the  defendant  that  which  the 
plaintiff  was  entitled  to  retain  even  if  defeated  in  the  action  ?  In  that  event 
he  would  retain  the  $250  by  virtue  of  what  the  defendant  contends  is  a  valid 
transaction.  When  the  court  directed  the  jury  that,  if  the  plaintiff  was 
entitled  to  recover,  the  sum  paid  at  the  alleged  settlement  should  be  deducted 
from  the  verdict,  it  was,  in  edSect,  a  return  of  the  money  paid  for  the  release." 
See,  also,  on  the  subject  of  releases  and  ratification,  International  v.  G.  R. 
R.  Ck)..  78  Tex.  814 ;  14  8.  W.  Rep.  609. 
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(Supreme  Court  of  Appeals  of  West  Virginia,  November  11,  1898.) 

1.  Municipal  cobporatioks.  Liability  for  falling  embankment. 
Where  a  city  negligently  permits  an  embankment  on  the  side  of  a  street  to  exist 
in  a  dangerous  condition,  it  will  be  liable  to  one  injured  by  its  fall. 

2.  Liability  to  child  playing  in  street.  A  child  may  lawfully  play  in  a 
public  street,  and,  if  injured  by  a  defect  in  the  street  due  to  the  negligence  of 
the  city,  the  latter  will  be  liable. 

8.  Notice  of  defect.  Where  the  defect  is  not  due  to  the  direct  act  of  the 
city,  it  is  essential  to  liability  that  it  should  have  had  notice  of  the  defect  or 
that  it  should  have  existed  such  a  length  of  time  that  ignorance  thereof  would 
be  negligence. 

4.  Practice.  Setting  aside  verdict  when  jury  view  the  premises. 
Where  the  jury  view  the  premises  the  verdict  cannot  be  set  aside  by  the 
Supreme  Court  as  contrary  to  the  evidence,  since  what  the  jury  learned  by 
the  view  is  not  preserved  in  the  record,  and  all  the  evidence  is  not  before  the 
court. 

ACTION  by  Eustace  Gibson,  administratrix  of  the  estate  of 
Mary  Lewis,  deceased,  against  the  city  of  Huntington,  to 
recover  for  the  death  of  decedent.  Defendant  had  judgment, 
and  a  new  trial  was  denied. 

Oihaon^  Hutchinson  cfe  Oibaon^  for  plaintiff  in  error.     Camijh 
hdl  c6  Holt^  for  defendant  in  error. 
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Dent,  J.  Mary  Lewis,  an  infant  four  years  and  five  months 
old,  while  playing  on  the  side  of  a  road  in  the  city  of  Huntington 
on  the  day  of  May,  1892,  was  killed  by  the  falling  of  an 

embankment  which  had  been  left  along  the  street  or  road  as  a  bar- 
rier to  keep  travelers  along  the  highway  from  driving  into  the 
adjacent  creek.  This  embankment  had  been  undermined  to  some 
extent  by  persons  digging  out  sand  and  gravel,  and  was  in  a  dan- 
gerous condition,  as  the  death  of  the  child  bears  witness.  The 
street  commissioner,  after  some  excavating  had  been  done  (how 
much,  the  evidence  does  not  disclose),  put  up  a  notice  forbidding 
the  taking  of  sand  and  gravel  from  this  place ;  but  afterwards 
(how  long  does  not  appear,  nor  how  long  before  the  accident)  a 
man  by  the  name  of  Brown  excavated  sand  and  gravel,  and  hauled 
it  away  ;  for  what  purpose  is  not  revealed,  but  so  far  as  the  evi- 
dence shows,  it  was  without  the  knowledge  of  the  municipal 
authorities.  The  jury  were  taken  to  view  the  place  of  the 
accident. 

It  is  now  firmly  established,  by  a  long  line  of  well-considered 
decisions,  that  a  municipal  corporation  is  liable  for  injuries  occa- 
sioned by  its  negligence  in  the  following  three  classes  of  cases : 
(1)  I'ailure  to  keep  its  streets,  alleys,  sidewalks,  roads  and  bridges 
in  repair,  under  the  statute.  (2)  In  the  discharge  of  ministerial 
or  specified  duties,  not  discretionary  or  governmental,  assumed  in 
consideration  of  the  privileges  conferred  by  charter,  even  though 
there  be  the  absence  of  special  rewards  or  advantages.  (3)  As  a 
private  owner  of  property,  to  the  same  extent  as  individuals  are 
liable.  It  would  be  impracticable  to  cite  all  the  authorities  set- 
tling these  propositions,  but  the  following  are  referred  to  as  lead- 
ing cases :  Mendel  v.  City  of  Wheeling,  28  W.  Va.  233 ;  City  of 
Richmond  v.  Long's  Admrs.,  17  Qrat.  375 ;  Orme  v.  City  of 
Richmond,  79  Va.  86 ;  Mackey  v.  City  of  Vicksburg,  64  Miss.  777 ; 
2  South.  Rep.  178 ;  Barnes  v.  District  of  Columbia,  91  U.  S.  540. 
In  the  first  class  of  cases,  negligence  is  presumed,  and  notice  of 
defect  is  not  required.  In  the  second  and  third  classes,  negligence 
must  be  alleged  and  fully  proven.  Chapman  v.  Milton,  31  W. 
Va.  385 ;  7  S.  E.  Rep.  22  ;  Biggs  v.  Huntington,  32  W.  Va.  55 ; 
9  S.  E.  Rep.  51. 

This  suit  is  not  proper  under  the  first  class,  or  statutory  pro- 
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Yifiion,  because  it  was  not  caused  by  any  defect  or  obstruction  in 
the  roadbed ;  but  it  can  be  maintained  under  the  two  latter 
classes,  because  it  is  made  the  ministerial  duty  of  the  municipality, 
by  law,  to  protect  the  public  and  individuals  from  anything  dan- 
gerous, and  the  embankment  that  caused  the  injury  was  main- 
tained by  the  city  as  its  property,  in  lieu  of  other  barrier  along 
and  within  the  boundaries  of  a  public  highway.  The  city  has  no 
more  right  to  erect  or  keep  within  or  along  a  public  highway  an 
unnecessarily  dangerous  structure,  even  though  it  be  for  some 
public  purpose,  than  an  individual.  It  is  true  that  the  city  did 
not  erect  this  embankment,  but,  as  the  witness  said,  it  was  placed 
there  by  nature,  and  the  city  adopted  and  maintained  it  as  a  bar- 
rier to  prevent  travelers  from  driving  into  the  creek.  Had  there 
been  an  artificial  structure  so  rudely,  constructed  of  stone,  wood 
^r  iron  as  to  fall  of  its  own  weight,  and  crush  this  child,  the  lia- 
bility of  the  city  would  not  have  been  questioned ;  and  it  certainly 
ought  to  make  no  difference  whether  the  city  builds  or  adopts  one 
already  there,  even  though  nature  was  the  original  builder.  It 
was  its  ministerial  duty,  neither  governmental  nor  discretionary, 
to  see  that  it  was  not  dangerous  to  any  one  lawfully  using  the 
road,  or  any  part  thereof.  By  leaving  the  embankment  there  as 
such  barrier,  the  council  fixed  the  limits  of  the  road,  and  any  one 
using  it  had  the  right  to  lawfully  use  it,  up  to  the  limit  so  fixed, 
whether  it  was  the  traveled  part  of  the  road  or  not. 

Was  the  child  using  the  road  for  a  lawful  purpose  ?  Children 
are  not  responsible  for  the  choice  of  their  parents,  nor  the  place 
or  condition  of  their  birth.  God  decides  these  for  them  when  He 
breathes  into  them  the  breath  of  life.  Poor  parents  are  unable 
to  provide  a  place  of  healthful  exercise  and  play  for  their  children, 
but  it  requires  all  their  earnings  to  clothe,  feed  and  shelter  them. 
The  law  prohibits  them,  under  the  penalty  of  being  trespassers, 
from  entering  on  the  lands  of  others ;  and  now  to  forbid  them  to 
use  the  road  to  its  utmost  boundary  for  the  purpose  of  play,  when 
not  interfering  in  any  manner  with  the  traveling  public,  would 
savor  too  much  of  the  dark  ages  of  barbarism,  when  children 
were  subjected  to  inhuman  and  diabolical  punishments,  and  their 
lives  were  at  the  mercy  of  those  having  charge  over  them.  It  is 
the  only  commons  they  now  have,  and  to  confine  them  in  the  nar- 
row limits  of  their  cheerless  tenement  houses  would  be  cruel, 
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unjust  and  oppressive,  blight  their  young  lives,  and  render  their 
bodies  weak,  sickly,  scrofulous  and  vile ;  and,  if  they  could  man- 
age to  escape  the  long  list  of  contagious  diseases  so  fatal  to  their 
kind,  they  would  grow  up  to  adult  age  morbidly  despising  laws  so 
tyrannous  and  unworthy  a  civilized  and  liberty  loving  people.  It 
is  a  right  they  have  immemorially  enjoyed,  and  should  continue 
so  to  do  as  long  as  the  public  fails  to  provide  them  other  free  com- 
mons, where  they  can  have  the  pure  air,  bright  sunshine  and 
sportive  exercise  so  necessary  to  the  healthful  growth  of  their 
sensitive  bodies.  Horses,  cattle,  hogs,  dogs  and  other  domestic 
animals  are  all  at  large  in  the  streets,  unless  prohibited  by  special 
ordinance,  and  why  not  children  ?  The  public  highways  can  be 
put  to  no  better  use.  So  1  am  clearly  of  the  opinion  the  child 
had  the  right  to  be  there,  even  though  out  of  the  beaten  path, 
and  only  for  play.  Neither  was  it  old  enough  to  realize  the 
danger  it  was  in,  or  the  dangerous  condition  of  the  embank- 
ment, and  could  not  possibly  be  guilty  of  contributory 
negligence. 

The  most  troublesome  question  is  that  of  negligence.  In  all 
cases  where  the  remedy  is  not  given  by  statute,  but  the  common 
law,  negligence  must  be  proved  by  the  party  alleging  it. 
Where  the  facts  are  indisputable,  and  there  can  be  no  fair 
difference  of  opinion  as  to  whether  the  inference  of  negligence 
should  be  drawn,  the  question  becomes  one  of  law  alone, 
and  the  court  may  decide  it,  if  appealed  to  for  this  purpose. 
But,  even  where  the  facts  are  not  disputed,  if  there 
may  be  a  fair  difference  of  opinion  as  to  whether  the  inference 
of  negligence  should  be  drawn,  or  as  to  whether  the  facts 
sustain  the  charge  of  negligence,  the  jury  are  the  sole  judges, 
and  their  verdict  cannot  be  disturbed,  although  the  court  may  be 
of  the  opinion  that  the  facts  do  not  sustain  it.  The  litigants  have 
the  constitutional  right  to  a  trial  by  a  jury  of  fair  and  impartial 
men  under  the  rules  of  law.  Having  demanded  and  had  it,  they 
have  no  right  to  complain,  and  the  court  has  no  right  to  interfere. 
It  is  a  tribunal  of  their  own  choosing.  It  has  been  held  in  cases 
of  this  character,  "  that  notice  to  the  corporate  authorities,  either 
express  or  implied,  must  be  shown.  If  the  defect  causing  the 
injury  had  existed  for  such  length  of  time  that  proper  diligence 
would,  have  discovered  it,  then  no  notice  need  be  proven ;  but  if 
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the  defect  arise  otherwise  than  from  faulty  structure,  or  the  direct 
act  of  said  authorities- or  other  agents,  and  be  a  recent  defect,  it  is 
generally  necessary  to  show  that  the  town  authorities  had  knowl- 
edge thereof  a  sufficient  time  before  the  injury  to  have,  by  rea- 
sonable diligence,  repaired  it,  or  that  they  were  negligently 
ignorant  of  it."  Curry  v.  Town  of  Mannington,  23  W.  Va.  14. 
The  embankment  was  on  the  side  of  the  road,  in  a  remote  part  of 
the  city.  The  authorities  had  the  right  to  leave  it  there  as  a  bar- 
rier,  provided  it  was  not  dangerous  to  the  lawful  users  of  the 
road.  There  is  no  evidence  tending  to  show  that  it  was  danger- 
ous when  left  there,  but  the  evidence  shows  it  afterwards  became 
dangerous  by  reason  of  the  excavations  made  under  it.  The 
street  commissioner,  when  he  found  that  persons  were  removing 
the  sand  and  gravel,  posted  a  notice  warning  them  from  so  doings 
not  because  he  regarded  it  dangerous,  but  to  prevent  it  from  being 
destroyed  as  a  barrier  —  the  city's  property.  After  this  notice 
was  put  up  (how  long  the  evidence  does  not  disclose,  nor  how 
long  before  the  accident,  except  as  a  mere  conjecture)  a  man  by 
the  name  of  Brown,  without  the  knowledge  or  permission  of  the 
authorities,  and  against  the  express  notice  posted  as  aforesaid,  did 
further  excavating  of  sand  and  gravel,  and  hauled  it  away,  which, 
presumably,  was  the  excavating  that  rendered  the  bank  dangerous. 
It  is  not  shown  that  the  authorities  had  notice  of  this  last  exca- 
vating. On  the  contrary,  it  appears  from  the  evidence  that  they 
had  no  notice  of  it.  The  witness  Brown,  for  some  unexplained 
reason,  is  not  introduced  to  show  when  or  by  what  authority  he 
did  the  excavating.  It  is  true  the  street  commissioner  says  he 
passed  along  there  frequently,  but  it  does  not  appear  that  he 
passed  there  after  Brown  had  done  his  work,  nor  does  it  appear 
that  there  was  anything  to  indicate  to  him  that  the  embankment 
was  in  danger  of  falling ;  and  none  of  the  plaintiffs  witnesses  tes- 
tify that  they  had  any  knowledge  beforehand  of  the  dangerous 
character  of  the  embankment  that  produced  the  injury,  and  one 
of  his  principal  witnesses  says  :  "  I  considered  it  dangerous  from 
falling  on  top.  I  didn't  know  it  would  cave  down  on  them.'* 
From  this  evidence  the  jury  certainly  had  a  right  to  conclude  that 
the  structure  was  not  rendered  dangerous  by  the  direct  act  of  the 
city  authorities ;  that  they  had  no  notice  of  its  dangerous  char- 
acter a  sufficient  time  before  the  injury  to  have,  by  reasonable  dili- 
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gence,  repaired  it ;  and  that  they  were  not  negligently  ignorant 
of  it.  While  we  might  have  found  a  different  one,  we  have  no 
right  to  disturb  their  verdict.  Their  decision  is  supreme  and 
final.  But,  even  if  this  did  not  conclude  us,  there  is  another 
question  that  would ;  and  that  is  that  the  jury  were  taken  to  view 
the  spot  and  its  surroundings.  The  counsel  deemed  it  necessary. 
What  effect  this  had  on  the  minds  of  the  jury  in  reaching  a  con- 
clusion this  court  cannot  say,  but  that  it  was  material  cannot  be 
doubted.  The  remoteness  of  the  place,  the  situation  and  char- 
acter of  its  surroundings,  and  the  nature  and  condition  of  the 
embankment,  would  obviously  all  be  taken  into  consideration  in 
making  up  a  verdict.  None  of  these  things  are  before  this  court ; 
and  the  settled  rule  is  that  this  court  will  not  disturb  the  finding 
of  a  jury  unless  all  the  material  evidence  touching  the  matter  at 
issue  that  was  considered  by  the  jury  is  before  it,  as  the  case,  as 
presented  to  the  two  tribunals,  would  be  materially  different. 

No  instructions  were  asked,  and  no  points  of  law  raised ;  and, 
there  having  been  a  fair  hearing  before  an  impartial  jury,  this 
court  is  legally  powerless  to  interfere,  and  the  judgment  of  the 
Circuit  Court  must  be  affirmed.* 

Municipal  corporations  —  liability  for  injiiry  to  child  while  playing 
in  street  by  reason  of  defect  therein.— In  Reed  v.  City  of  Madison,  (Wis.) 
7  Am.  R.  R.  &  Corp.  Rep.  127,  it  was  held  to  be  no  bar  to  a  recovery  for  an 
injury  by  reason  of  a  defective  sidewalk  that  the  plaintiff,  a  child  of  seven 
years,  was,  at  the  time  of  the  accident,  using  the  sidewalk  for  travel  and  play 
combined.  In  McGuire  v.  Spence,  91  N.  Y.  303,  the  plaintiff,  a  girl  of  four- 
teen, was  injured  by  falling  into  an  open  area  while  playing  jump  the  rope  on 
the  sidewalk.  In  affirming  a  judgment  for  plaintiff  the  court  says:  "  Nor  does 
it  change  the  result  that  she  was  playing  upon  the  sidewalk  instead  of  using 
it  for  the  ordinary  purposes  of  travel.  Our  attention  is  called  to  certain  cases 
in  other  states  as  authority  for  the  doctrine  that  only  those  using  the  streets 
for  their  appropriate  and  normal  purposes  are  within  the  rule  of  protection. 
Blodgett  V.  aty  of  Boston,  8  Allen,  237;  Steinson  v.  Gai-diner,  42  Maine.  248; 
McCarthy  v.  City  of  Portland,  67  Maine,  167;  24  Am.  Rep.  23.  In  these  cases 
the  actions  were  against  municipal  corporations  under  statutes  which 
bound  them  to  keep  the  streets  safe  and  convenient  for  travelers,  and  a  just 
construction  of  the  written  law  furnished  the  limitation  of  the  corporate  duty. 
In  thifl  state  we  have  held  that  the  duty  exists  not  merely  as  to  travelers,  but 
as  to  all  persons  lawfully  in  the  streets,  and  have  imposed  upon  a  city  a  lia- 
bility for  negligence  where  the  person  injured  was  in  no  sense  a  traveler,  but 
engaged  in  excavating  the  street  under  lawful  permission,  but  for  the  benefit 
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of  a  private  corporation.  Rehberg  v.  The  Mayor,  91  N.  Y.  28.  This  plaintiff 
was  lawfully  in  the  street.  She  had  a  right  to  be  there,  and  while  there,  not 
to  be  exposed  to  the  possible  dangers  of  an  uncovered  opening  in  the  sidewalk. 
Nor  does  it  matter  that  she  was  at  play  with  other  children.  In  McGarry  v. 
Loomis,  63  N.  T.  108  ;  20  Am.  Rep.  510,  we  stated  it  as  a  proposition  too  plain 
for  comment  that  '  it  is  not  unlawful,  wrong  or  negligent  for  children  on  the 
sidewalk  to  play.'"  See  2  Dill.  Mun.  Corp.  §  1000,  note  1.  p.  1253;  Tighe 
V.  Lowell,  119  Mass.  472;  Hunt  v.  Salem,  121  Mass.  294;  GuUine  v.  Lowell, 
144  Mass.  495;  11  N.  E.  Rep.  723;  Bliss  v.  South  Hadley,  145  Mass.  91;  13  N. 
K  Rep.  852;  Graham  v.  aty  of  Boston,  156  Mass.  75;  80  N.  E.  Rep.  170. 


GucKBBT  V.  Haoke  et  al. 

(Supreme  Court  of  Pennsylvania,  December  80,  1893.) 

1.  Corporations.  Validitt  op  organization.  Failure  to  record 
CERTIFICATE.  Under  act  of  April  29,  1874,  requiring  original  certificates  of 
incorporation,  with  all  indorsements,  to  be  recorded  in  the  office  of  the 
recorder  of  the  county  where  the  chief  operations  are  to  be  carried  on,  where- 
upon the  subscribers,  etc.,  shall  be  a  corporation  under  the  charter,  subscribers 
who  have  received  their  charter,  but  failed  to  record  their  certificate,  do 
not  become  legally  incorporated,  and  are  liable,  as  partners,  for  company 
debts. 

2.  EsTOFFEL  TO  DENT  INCORPORATION.  Plaintiff  madc  a  contract  with 
defendants  who  were  doing  business  under  the  name  of  Hughes  &  Gaw- 
throp  Company.  He  was  ignorant  of  any  claim  or  attempt  on  their  part  to 
be  incorporated.  Held,  that  the  name  did  not  necessarily  indicate  an  incorpora- 
tion, and  that  plaintiff  was  not  estopped  by  his  contract  from  treating  the 
defendants  as  partners. 

3.  Acceptance  of  a  note  signed  by  the  corporate  name,  from  members  of  an 
alleged  corporation,  in  payment  for  work  done  at  their  request,  does  not  estop 
the  creditor  to  deny  the  corporate  existence,  and  sue  them,  as  partners,  for  the 
price  of  the  work. 

ASSUMPSIT  by  Frank  J.  Guckert  against  Paul  fl.  Hacke, 
C.  C.  Hughes,  J.  B.  George  and  E.  B.  Gawthrop,  partners 
doing  business  as  the  Hughes  &  Gawthrop  Company,  for  material 
furnished  and  labor  performed  by  the  plaintiff  for  defendants,  in 
fitting  up  their  oflSce.  Judgment  for  plaintiff  against  E.  B. 
Gawtiirop. 

Hohb  <&  Fitzaimmons^  for  appellant,  Mdbt.  S.  FraaeT^  for 
appellees. 
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Stekrett,  Ch.  J.    It  is  essential  to  the  creation  of  a  corporation 
under  an  enabling  statute  that  all  material  provisions  should  be 
substantially  followed;  and,  exemption   from  personal  liability 
being  one  of  the  chief  characteristics  distinguishing  corporations 
from  partnerships  and  unincorporated  jointnstock  companies,  it 
follows  that  those  who  transact  business  upon  the  strength  of  an 
organization  which  is  materially  defective  are  individually  liable, 
as  partners,  to  those  with  whom  they  have  dealt.     What  provis- 
ions are  material  must  be  gathered  from  the  relation  of  each  to 
the  purpose  and  scope  of  tlie  act ;  and  when,  therefore,  successive 
steps  are  prescribed  for  the  creation  of  corporations,  these  must 
obviously  be  regarded  as  imperative.     Enabling  statutes,  on  the 
principle  of   "expressio  unius   est  exclusio   alterius,"  impliedly 
prohibit  any  other  mode  of  doing  the  act  which  they  authorize. 
They  must  be  strictly  construed.   Suth.  St.  Const.  §  454.   Hence, 
it  has  been  uniformly  held  that  requirements  in  respect  to  filing 
charters  are  imperative.     Childs  v.  Smith,  55  Barb.  45  ;  Smith  v. 
Warden,  86  Mo.  382 ;  Abbott  v.  Smelting  Co.,  4  Neb.  416 ;  Beach 
Corp.  §  162.     It  is  plain,  even  from  a  cursory  reading  of  the  act 
of  April  29,  1874  (P.  L.  73),  that  recording  of  the  certificate 
"  in  the  oflSce  for  the  recording  of  deeds,  in  and  for  the  county 
where  the  chief  operations  are  to  be  carried  on,"  was  intended  to 
be  xnade  one  of  the  conditions  precedent  to  corporate  existence. 
That  was  the  last  of  successive  steps  required  to  be  taken,  and 
the  right  to  begin  the  transaction  of  corporate  business  was  made 
to  depend  on  the  taking  of  that  step.     "  From  thenceforth,"  the 
act  expressly  declares,  the  subscribers,  and  their  associates  and 
successors,  "  shall  be  a  corporation  for  the  purposes  and  upon  the 
terms  named  in  the  said  charter."     One  of  the  purposes  of  the 
act  being  exemption  from  personal  liability  in  the  transaction  of 
business,  it  is  obviously  material  that  the  public  should  liave 
notice,  and  notice  by  record  was  accordingly  prescribed.    Failure 
to  record  was  failure  to  comply  with  one  of  the  express  condi- 
tions of  incorporation,  and  consequently  of  exemption  from  lia- 
bility.    It  may  be  conceded  that,  had  plaintiff  dealt  with  defend- 
ants as  a  corporation,  he  would  have  been  estopped  from  claiming 
against  them  in  any  other  capacity,  even  though  they  failed  to 
record  their  charter.     Spahr  v.  Bank,  94  Penn.  St.  429.     But  it 
is  not  pretended  that  he  had  any  knowledge  of  the  existence  of  the 
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charter;  and  there  was  certainly  nothing,  either  in  the  name 
under  which  they  did  business,  or  in  their  conduct,  which  should 
have  put  him  upon  inquiry.  In  these  circumstances,  he  was 
amply  justified  in  dealing  with  them  as  partners.  It  was  through 
their  default,  not  his,  that  they  were  so  treated,  and  it  would  be 
manifest  injustice  that  he  should  lose  his  admittedly  honest  claim. 
In  the  absence  of  an  express  agreement,  the  acceptance  of  a 
note  from  the  defendants,  as  a  corporation,  after  plaintiff  had  per- 
formed his  part  of  the  contract,  cannot  operate  by  way  of  election 
or  estoppel.  The  relation  of  the  parties  was  fixed  by  their  status 
when  the  original  contract  was  made,  and  cannot  be  changed  by 
gratuitous  inference.  The  members  of  the  alleged  corporation 
were  the  defendants,  and  were  not  injured  by  the  acceptance  of 
the  note.  The  principle  which  treats  the  acceptance  of 
a  note  as  additional  security  to,  and  not  as  satisfaction  of,  a 
mechanic's  lien  (Jones  v.  Shawhan,  4  Watts  &  S.  257),  is,  with 
even  more  justice,  applicable  here.  It  follows  from  what 
has  been  said  that  the  instructions  complained  of  are  erroneous. 
Judgment  reversed,  and  a  venire  facias  de  novo  awarded.* 

1.  Gorporations  —  action  to  forfeit  charter  —  effect  of  making  corpora- 
tion a  party. —  In  an  action  by  the  state  to  forfeit  a  corporation's  charter  for 
want  of  substantial  compliance  with  the  statutory  requirements  in  its  forma- 
tion, the  corporation  is  a  necessary  party  defendant,  and  making  it  such  is  not 
an  admission  of  its  corporate  character,  so  as  to  preclude  the  state  from  ques- 
tioning its  right  to  corporate  existence.  People  v.  Stanford,  18  Pac.  Rep.  85 ; 
19  Pac.  Rep.  698 ;  and  77  Cal.  360,  distinguished.  People  v.  Montecito  Water 
Co.,  97  Cal.  276 ;  32  Pac.  Rep.  236. 

2.  Failure  to  acknowledge  certificate  of  incori>oration  is  cause  for 
forfeitiire. —  Civil  Code  of  California,  section  292,  provides  that  articles  of 
incorporation  must  be  subscribed  by  five  or  more  persons,  and  acknowledged 
by  each.  Held,  in  an  action  by  the  state  to  forfeit  a  charter,  that  a  complaint 
showing  that  the  articles  of  incorporation  were  signed  by  five  persons,  and 
acknowledged  by  four  only,  stated  a  cause  of  action.  People  v.  Montecito 
Water  Co.,  97  Cal.  276 :  82  Pac.  Rep.  286. 

3.  Proof  of  corporate  existence  in  collateral  prooeeding. — Evidence  of 
the  passage  of  an  act  incorporating  a  company,  and  that  certain  persons  are 
doing  business  under  the  corporate  name,  is  insufficient  to  prove  that  the  cor- 
poration has  been  organized  under  the  act.  State  v.  Murphy,  17  R.  I.  698 ;  24 
Atl.  Rep.  473. 

It  is  not  competent  to  prove  the  organization  of  a  business  corporation  under 
the  Illinois  laws  by  the  testimony  of  the  two  persons  claiming  to  have  formed 
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it,  to  the  effect  that,  being  in  St.  Louis,  they  crossed  to  Illinois  with  a  lawyer, 
there  complied  with  the  laws,  and  got  a  charter,  it  appearing  that  the  Illi- 
nois law  requires  at  least  three  incorporators,  prescribes  various  steps  requir- 
ing considerable  time  for  their  accomplishment,  and  makes  the  certificate  of 
the  secretary  of  state  to  the  complete  organization  of  a  corporation  the  legal 
evidence  of  that  fact.     Owen  v.  Shepard,  (Ct.  of  App.)  59  Fed.  Rep.  746. 

The  burden  is  on  defendants  to  prove  the  existence  of  a  corporation,  where, 
being  sued  individually,  as  doing  business  under  a  company  name,  they  deny 
individual  liability,  and  aver  that  the  company  was  a  corporation,  and  that  the 
services  were  rendered  to  it.  Ibid.  The  rule  that  the  regularity  of  the  organi- 
zation of  a  corporation  cannot  be  inquired  into  collaterally  has  no  application 
where  individuals  sued  for  services  deny  personal  liability,  and  set  up  the  exist- 
ence of  a  corporation,  to  which  the  services  were  rendered.     Ibid. 

4.  Liability  of  directors  of  corporation  not  legally  organized  for 
debts  oontracted  in  its  name. — Where  a  charter  is  duly  acknowledged  and 
filed  in  the  ofiice  of  the  secretary  of  state,  naming  certain  persons  as  the 
directors  of  a  corporation  for  the  first  year,  but  no  capital  stock  is  ever  sub- 
scribed or  paid,  and  no  other  steps  are  taken  to  complete  the  organization, 
and  there  is  an  entire  failure  upon  the  part  of  the  incorporators  to  comply 
with  the  provisions  of  the  law  for  the  government  of  corporations,  the  organi- 
zation cannot  be  said  to  have  such  a  corporate  existence  as  would  authorize 
its  directors  to  enter  into  any  kind  of  a  contract,  transact  any  business,  or 
incur  any  liability  in  the  name  of  the  corporation;  and  where  a  liability  or 
debt  is  incurred  in  the  name  of  the  corporation  before  the  organization  is  com- 
pleted, the  persons  assuming  to  act  as  directors  are  personally  liable.  Walton 
v.  Oliver,  49  Kans.  107;  30  Pac.  Rep.  172.  In  this  case  the  plaintiff  had  fur- 
nished lumber  and  materials  to  the  corporation  and  charged  the  same  to  it.  A 
balance  remaining  unpaid,  he  brought  suit  against  the  corporation  and  recov- 
ered judgment  therefor.  The  judgment  being  unpaid,  he  brought  the  suit  in 
question  against  the  directors  of  the  corporation.  A  recovery  was  sustained. 
As  to  the  doctrine  of  estoppel  in  such  cases  see  8  Am.  R.  R.  &  Corp.  Rep. 
671,  note. 

The  case  of  Owen  v.  Shepard,  (Ct.  of  App.)  59  Fed.  Rep.  746,  is  similar  to 
the  foregoing  Kansas  case.  The  suit  was  against  the  defendants  individually 
to  recover  for  legal  services  rendered  by  the  plaintiffs.  The  defendants  had 
been  doing  business  under  the  name  of  the  Indian  Trading  Company,  and  the 
services  sued  for  had  been  rendered  in  some  legal  proceedings  conducted  in 
that  name.  The  defendants  set  up  that  the  Indian  Trading  Company  was  a 
corporation,  and  that  the  services  were  rendered  to  it.  The  proof  was  wholly 
insufi^cient  to  show  a  corporation  de  facto,  and  no  attempt  appears  to  have 
been  made  to  show  or  insist  upon  an  estoppel.  There  is  an  intimation  that  the 
purpose  of  the  defendants  in  using  the  name  in  question  was  fraudulent.  A 
judgment  for  the  plaintiffs  was  affirmed  and  the  court  says:  **  The  defendants 
set  up  as  an  affirmative  defense  that  the  services  sued  for  were  performed,  if  at 
all,  for  a  corporation  named  the  Indian  Trading  Company,  and  not  for  the 
defendants  as  individuals  or  partners  doing  business  under  the  style  of  the 
Indian  Trading  Company,  as  alleged  by  the  plaintiffs.    The  defendants  thus 
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set  up  as  a  defense  to  the  action  the  existence  of  the  alleged  corporation. 
Upon  this  issue  we  have  seen  the  burden  of  proof  rested  on  the  defendants. 
The  plaintiflfs  are  not  attacking  the  validity  of  the  corporation  collaterally; 
they  are  challenging  the  defendants  to  prove  their  assertion  that  such  a  corpo- 
ration ever  had  an  existence.  The  company  was  not  shown  to  be  either  a  de 
facto  or  de  jure  corporation.  The  only  semblance  of  a  corporation  was  its 
name.  But  the  name  did  not  distinctly  purport  to  be  the  name  of  a  corpora- 
tion*. Individuals  may  carry  on  business  under  any  name  and  style  they  may 
choose  to  adopt.  The  style  of  the  firm  need  not,  and  often  does  not,  express 
the  name  of  any  actual  member  of  it.  It  need  not  contain  any  individual 
names  at  all.  The  name  Indian  Trading  Ck>mpany  is  equally  appropriate  for 
a  partnership  or  for  a  corporation.  By  common  usage  the  use  of  ''company  '* 
is  as  applicable  to  partnerships  and  to  unincorporated  associations  as  to  cor- 
porations. Poll.  Partn.  arts.  10,  11.  The  name,  therefore,  was  no  evidence 
that  the  company  was  a  corporation.  One  cannot  wink  so  hard  as  not  to  see 
that  this  so-called  corporation  was  one  of  those  elusive,  evanescent,  will-o'-the- 
wisp  corporations  existing  only  in  name,  and  a  fraud  upon  the  laws  of  the 
state  where  it  was  attempted  to  be  formed,  and  equally  a  fraud  on  the  states 
or  territories  and  their  citizens  in  which  it  carried  on  its  business.  It  is  no 
uncommon  thing  nowadays  for  persons  to  do  as  these  defendants  did  —  seek 
to  acquire  corporate  life  and  power  by  a  mere  pretense  of  compliance  with  the 
law  of  a  state  in  which  they  do  not  reside,  and  do  not  intend  to  carry  on  any 
business,  in  order  that  they  may  escape  all  liability  for  the  hazards  of  the 
business  in  which  they  are  engaged,  and  enjoy  the  privilege  of  litigating  in 
the  United  States  courts.  These  privileges  are  obtainable  under  existing  laws 
and  decisions  of  the  courts,  but  not  by  simply  adopting  a  supposed  corporate 
name,  or  by  a  mere  feigned  compliance  with  the  laws  of  the  state  of  which  it 
is  claimed  the  corporation  is  a  citizen.  Montgomery  v.  Forbes,  148  Mass.  249; 
19  N.  E.  Rep.  842;  Hill  v.  Beach,  12  N.  J.  Eq.  31;  Smith  v.  Machinery  Co., 
19  Fed.  Rep.  826;  Gas  Co.  v.  Dwight,  29  N.  J.  Eq.  244,  248;  Booth  v.  Won^ 
derly,  36  N.  J.  Law,  250;  Spell.  Priv.  Corp,  p.  928,  §  829,  note  2;  Demarest  ▼. 
Flack,  128  N.  Y.  205;  28  N.  E.  Rep.  645." 
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(Supreme  Court  of  Florida,  November  8,  1898.) 

1.  Telegraph  companies.  Measure  op  damaoeb  for  neoligence  in  thb  . 
SENDING  OR  DELiTERY  OF  A  CIPHER  DISPATCH.  The  following  Tule,  formula- 
ted in  Hadley  v.  Baxendalc,  9  Exch.  341 :  "Where  two  parties  have  made  a 
contract,  which  one  of  them  has  broken,  the  damages  which  the  other  party- 
ought  to  receive  in  respect  of  such  breach  of  contract,  should  be  either  such 
as  may  fairly  and  substantially  be  considered  as  arising  naturally,  i.  e.,  accord- 
ing to  the  usual  course  of  things,  from  such  breach  of  contract  itself,  or  such 
as  may  reasonably  be  supposed  to  have  been  in  the  contemplation  of  both 
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parties,  at  the  time  they  made  the  contract,  as  the  probable  result  of  the 
breach  of  it  " — held  to  be  applicable  to  the  contracts  of  telegraph  companies 
for  the  transmission  and  delivery  of  telegraphic  messages,  and  consequently^ 
that,  for  its  breach  of  a  contract  to  transmit  or  deliver  an  unexplained  cipher 
or  otherwise  unintelligible  message,  such  company  is  liable  only  for  nominal 
damages,  or  at  most  for  the  sum  paid  it  for  the  transmission  and  delivery 
thereof.    Telegraph  Co.  v.  Hyer,  22  Fla.  637;  1  South.  Rep.  129,  overruled. 

MaUory  cfe  Maxwell^  for  appellant.  John  G.  Avery^  for 
appellee. 

TatloBj  J.  The  appellee  sued  the  appellant  in  the  Circuit 
Court  of  Escambia  county,  in  case,  for  damages  for  its  failure  to 
transmit  and  deliver  a  telegraphic  message  in  cipher.  The  suit 
resulted  in  a  judgment  for  the  plaintiff  in  the  sum  of  $688.88, 
and  therefrom  the  defendant  telegraph  company  appeals. 

The  declaration  alleges  as  follows :  "  That  the  Western  Union 
Telegraph  Company,  a  corporation,  the  defendant,' on  the  12th  day 
of  December,  1887,  was  engaged  in  the  business  of  transmitting 
telegraphic  messages  bet\^een  Pensacola,  Fla.,  and  New  York,  in 
the  state  of  New  York,  and  in  the  delivery  thereof  to  other  cable 
and  telegraph  companies  for  transmission  to  Liverpool,  England, 
where  the  said  plaintiff  had  a  regular  merchant,  broker  or  agent, 
to  wit,  one  A.  Dobell,  through  whom  the  plaintiff  negotiated,  by 
means  of  such  messages,  the  sale  in  Europe  of  cargoes  of  lumber 
and  timber,  the  plaintiff  being  then  and  there  a  timber  and  lum- 
ber merchant  at  the  city  of  Pensacola.  That  on  said  day  the 
plaintiff  delivered  to  the  defendant,  and  the  defendant  received 
from  him  at  its  office  in  the  city  of  Pensacola,  and  undertook  to 
transmit  and  cause  to  be  transmitted,  and  it  was  its  duty  to  trans- 
mit and  cause  to  be  transmitted,  to  the  said  A.  Dobell,  the  fol- 
lowing cipher  message :  '  Dobell,  Liverpool :  Gladfulness  —  ship- 
ment —  rosa  —  bonheur  —  luciform  —  baneworth  —  margin ' — 
which  the  said  Dobell  would  have  understood,  and  the  plaintiff 
intended  to  be  an  offer  of  a  cargo  of  lumber  and  timber  from  said 
port  of  Pensacola  for  sale  through  the  said  Dobell  in  Europe,  and 
the  said  Dobell  would  have  sold  the  same  for  the  plaintiff  on  the 
terms  of  said  offer  at  a  profit  to  the  plaintiff  of  twelve  hundred 
dollars,  but  the  defendant  failed  and  neglected  to  send  the  said 
message,  in  violation  of  its  duty  to  the  plaintiff,  and  to  the  plain- 
tifPs  loss  of  $1,200,"  and,  therefore,  he  sues,  etc. 
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At  the  trial  the  plaintiff,  over  the  defendant's  objection,  was 
permitted  to  testify,  in  establishment  of  the  damages  claimed,  that 
he  had  to  sell  his  cargo  of  lumber  in  Europe  upon  the  market  for 
the  best  price  he  could  get,  which  was  fifty-two  shillings  a  load^ 
and  which  amounted  to  $630.84  less  than  th^  price  at  which  he 
offered  same  for  sale  in  the  message  failed  to  be  sent.  The  over- 
ruled objection  of  the  defendaat  to  this  testimony  was  that  the 
damage  sought  to  be  shown  thereby  was  too  remote,  and  was  not 
in  the  contemplation  of  the  parties  at  the  time  of  the  alleged 
making  of  the  contract  for  the  transmission  of  said  message.  To 
this  ruling  the  defendant  excepted,  and  it  is  assigned  as  error. 
The  question  presented  is,  what  is  the  proper  measure  of  damages 
to  be  recovered  of  a  telegraph  company  holding  itself  out  to  the 
service  of  the  public  for  hire,  as  the  transmitter  of  messages  by 
electricity,  upon  its  failure  to  transmit  or  deliver  a  message 
written  in  cipher,  or  in  language  unintelligible  except  to  those 
having  a  key  to  its  hidden  meaning.  As  this  question  has 
heretofore  been  passed  upon  by  this  court  contrary  to  the  views 
we  find  it  impossible  to  become  divested  of,  and,  as  we  think, 
contrary  to  the  great  weight  of  the  well-reasoned  adjudications 
both  in  this  country  and  in  England,  we  take  it  up  with  difiidenoe 
that  finds  no  palliative  in  the  fact  that  the  decision  heretofore 
was  by  a  divided  court.  Telegraph  Co.  v.  Hyer,  22  Fla.  637 ;  1 
South.  Rep.  129.  In  that  case  the  majority  of  the  court,  while 
approving  the  following  well-established  rule  first  formulated  in 
reference  to  carriers  of  goods  in  the  cause  celebre  of  Iladley  v. 
Baxendale,  9  Exch.  341 :  "  Where  two  parties  have  made  a  con- 
tract, which  one  of  them  has  broken,  the  damage  which  the  other 
party  ought  to  receive  in  respect  of  such  breach  of  contract 
should  be  either  such  as  may  fairly  and  substantially  be  con- 
sidered as  arising  naturally,  i.  e.,  according  to  the  usual  course  of 
things,  from  such  breach  of  contract  itself,  or  such  as  may  reason- 
ably be  supposed  to  have  been  in  the  contemplation  of  both  par- 
ties at  the  time  they  made  the  contract,  as  the  probable  result  of 
the  breach  of  it "  —  hold  that  it  has  no  applicability  to  the  con- 
tracts of  telegraph  companies  for  the  transmission  of  messages, 
and  that  such  companies  may  be  justly  considered  and  treated  as 
standing  alone  —  a  system  unto  itself.  The  reasoning  leading  to 
this  conclusion   is  as  follows:   "The  common   carrier  charges 
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different  rates  of  freight  for  different  articles,  according  to  their 
bulk  and  value,  and  their  respective  risks  of  transportation,  and 
provides  different  methods  for  the  transportation  of  each.  It  is 
not  shown  here  that  the  defendant  company  had  any  scale  of 
prices  which  were  higher  or  lower,  as  the  importance  of  the  dis- 
patch was  great  or  small.  It  cannot  be  said,  then,  that  for  this 
reason  the  operator  should  be  informed  of  its  importance,  when 
it  made  no  difference  in  the  charge  of  transmission.  It  is  not 
shown  that,  if  its  importance  had  been  disclosed  to  the  operator, 
he  was  required  by  the  rules  of  the  company  to  send  the  message 
out  of  the  order  in  which  it  came  to  the  office,  with  reference  to 
other  messages  awaiting  transmission;  that  he  was  to  use  any 
extra  degree  of  skill,  any  different  method  or  agency  for  sending 
it,  from  the  time,  the  skill  used,  the  agencies  employed,  or  the 
compensation  demanded  for  sending  an  unimportant  dispatch,  or 
that  it  would  aid  the  operator  in  its  transmission.  For  what 
reajson,  then,  could  he  demand  information  that  was  in  no  way 
whatever  to  affect  his  manner  of  action,  or  impose  on  him  any 
additional  obligation?  It  could  only  operate  on  him  persua- 
sively to  perform  a  duty  for  which  he  had  been  paid  the  price 
h#  demanded,  which,  in  consideration  thereof,  he  had  agreed  to 
perform,  and  which  the  law,  in  consideration  of  his  promise  and  the 
reception  of  the  consideration  therefor,  had  already  enjoined  on 
him."  The  answer  to  all  this  is  that  the  same  argument  is  equally 
applicable  as  a  reason  why  the  rule  in  Hadley  v.  Baxendale  should 
not  apply  to  carriers  of  goods  for  hire.  The  carrier  of  goods,  in 
contracting  to  carry  and  deliver,  deals  with  the  tangible.  When 
he  contracts,  he  has  in  his  mind's  eye,  from  the  visible,  tangible 
subject  of  his  contract,  what  will  be  the  probable  damage  result- 
ing directly  from  a  breach  of  it  on  his  part,  and  so  has  the  other 
party  to  the  contract  with  the  carrier.  Therefore,  the  damage 
likely  to  flow  from  a  breach  by  the  carrier  can  properly  be  said 
to  enter  mutually  into  the  contemplation  of  both  parties  to  the 
contract,  and  it  is  this  mutuality  in  the  contemplation  of  both 
parties  to  the  contract  of  the  results  that  will  be  likely  to  flow 
directly  from  its  breach  that  really  furnishes  that  equitable  feature 
of  the  rule  that  the  damages  thus  mutually  contemplated  are  in 
fact  the  damages  that  the  law  will  impose  for  the  breach.  Why  ? 
Because,  in  the  eye  of  the  law,  the  parties  having  mutually  con- 
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teinplatedsuch  damageB  in  going  into  such  contract,  those  damages 
can  alone  be  inferred  as  having  entered  into  their  contract  as  a 
fiilent  element  thereof.  The  rule  in  Hadley  v.  Baxendale  is  appli- 
cable alone  to  breaches  of  contract,  and  formulates  concisely  the 
measure  of  damages  for  the  breach  of  those  contracts  that  do  not 
within  themselves,  in  express  terms,  fix  the  penalty  to  follow  their 
breach.  In  other  words,  this  rule  does  nothing  more  than  to  give 
expression  to  that  part  of  the  contract  which,  in  the  eye  of  the 
law,  has  been  mutually  agreed  upon  between  the  parties,  but  con- 
cerning which  their  contract  itself  is  silent.  This  essential  leading 
^  feature  of  the  rule,  we  think,  was  wholly  lost  sight  of  in  the  dis- 
cussion of  the  question  in  Telegraph  Co.  v.  Hyer,  supra,  i.  e.,  that 
the  damages  provided  for  under  the  rule  arise  ex  contractu,  and 
that,  unless  there  is  mutuality  in  all  the  essential  elements  that 
enter  into  or  grow  out  of  the  contract,  the  whole  fabric  becomes 
unilateral  and  abhorrent  in  the  eyes  of  the  law.  The  assertion,  as 
a  rule  of  law,  that  one  party  to  a  contract  shall  alone  have  knowl- 
edge that  a  breach  of  that  contract  will  directly  result  in  the  loss 
of  thousands  of  dollars,  and  that  upon  such  breach  he  can  recover 
of  the  other  party  to  the  contract  all  of  such,  to  him,  unforeseen, 
unexpected,  uncontemplated,  non-consented-to  damages,  seems  to 
us  to  be  a  complete  upheav^al  of  all  the  old  landmarks  in  reference 
to  damages  upon  broken  contracts,  and  the  establishment  of  a  new 
rule,  that  is  neither  fair,  just  nor  equitable,  and  which,  if  it  is  to 
be  applied  to  the  broken  contracts  of  telegraph  companies,  must 
also,  according  to  every  principle  of  consistency,  be  applied  under 
like  conditions,  to  every  violated  contract  where  individuals  are 
the  contracting  parties.  The  argument  in  Telegraph  Co.  v.  Hyer, 
supra,  that  it  was  not  shown  that  the  telegraph  company  would 
have  charged  more,  or  used  more  dispatch,  or  taken  more  care, 
or  been  aided  in  any  way  in  the  performance  of  its  duty,  if  it  had 
been  infonned  of  the  contents  or  purport  of  the  message  con- 
tracted to  be  sent  in  that  case,  is  entirely  foreign  to  the  question. 
In  arriving  at  the  rule  of  law  as  to  the  damage  that  parties  to  con- 
tracts are  entitled  to,  as  matter  of  legal  right,  upon  breach  thereof, 
A  consideration  of  anything  that  might  or  might  not  in  fact  have 
prevented  the  wrongful  breach  has  nothing  to  do  with  the  sul)- 
ject  whatever.  But  we  are  to  look  to  and  consider  the  mutual 
rights  of  the  parties  from  the  inception  of  the  contractual  reK 
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tions  between  them  down  through  the  contract  itself  to  the  breach 
complained  of.  One  of  the  primary  rights  that  each  party  has, 
who  is  about  to  enter  into  a  contract  with  another,  a  breach  of 
which  may  result  in  damage,  is  to  be  so  situated  that  he  may 
foresee  what  direct,  probable  results  will  reasonably  and  in  the 
usual  course  of  events  follow  bad  faith,  neglect  or  other  breach 
upon  his  part.  Why  ?  Not  that  it  will  or  will  not  in  fact  deter 
him  from  being  delinquent,  but  that  he  may,  if  he  will,  so  act  as 
to  guard  against  and  avoid,  for  his  own  benefit,  the  foreseen, 
calamitous  consequence,  or  that  lie  may,  if  he  does  not,  be  held 
to  have  knowingly  and  willingly  subjected  himself  to  the  contem- 
plated consequences  of  his  wrong,  that,  from  being  foreseen  and 
contemplated,  the  law  will  impute  his  consent  thereto. 

That  the  rule  formulated  in  Hadley  v.  Baxendale,  supra,  is  the 
one  properly  applicable  to  the  contracts  of  telegraph  companies 
for  the  transmission  of  messages  has  the  support  of  the  over- 
whelming weight  of  the  decided  cases,  not  only  as  to  the  numer- 
ical strength  of  the  decisions  concurring  therein,  but  in  the  logi- 
cal soundness  of  the  reasoning  upon  which  their  conclusions  rest, 
as  will  be  seen  from  the  following  authorities  :  Telegraph  Co.  v. 
Hall,  124  U.  S.  444 ;  8  Sup.  Ct.  Rep.  577 ;  Sanders  v.  Stuart,  1 
C.  P.  Div.  326 ;  Behm  v.  Telegraph  Co.,  8  Biss.  131 ;  White  v. 
Telegraph  Co.,  14  Fed.  Eep.  710  ;  Baldwin  v.  Telegraph  Co.,  45 
N.  Y.  744 ;  Telegraph  Co.  v.  Graham,  1  Col.  230 ;  First  Nat. 
Bank  v.  W.  U.  Tel.  Co.,  30  Ohio  St.  555 ;  Candee  v.  Telegraph 
Co.,  34  Wis.  471 ;  Daniel  v.  Telegraph  Co.,  61  Tex.  452 ;  Beaupre 
v.  Telegraph  Co.,  21  Minn.  155  ;  True  v.  Telegraph  Co.,  60 
Maine,  9 ;  Squire  v.  Telegraph  Co.,  98  Mass.  232 ;  Telegraph 
Co.  V.  Wenger,  55  Penn.  St.  262  ;  Tyler  v.  Telegraph  Co.,  60 
111.  421 ;  Telegraph  Co.  v.  Gildersleve,  20  Md.  232 ;  Telegraph 
Co.  V.  Kirkpatrick,  76  Tex.  217 ;  13  S.  W.  Eep.  70 ;  Cannon  v. 
Telegraph  Co.,  100  N.  C.  300 ;  6  S.  E.  Rep.  731 ;  Landsberger 
V.  Telegraph  Co.,  32  Barb.  530 ;  Manville  v.  Telegraph  Co.,  37 
Iowa,  214 ;  Telegraph  Co.  v.  Edsall,  63  Tex.  668 ;  Hibbard  v. 
Telegraph  Co.,  33  Wis.  558 ;  Thompson  v.  Telegraph  Co.,  64 
Wis.  531 ;  25  N.  W.  Rep.  789 ;  Abeles  v.  Telegraph  Co.,  37  Mo. 
App.  554 ;  Telegraph  Co.  v.  Comwell,  2  Col.  App.  491 ;  31  Pac. 
Rep.  393;  3  Suth.  Dam.  298;  Wood's  Mayne  Dam.  40; 
Thomp.   Elect.   §§  311-316,  inclusive,  346,  358-375,  inclusive. 
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Opposed  to  this  array  of  authorities  are  the  following  decisions 
by  divided  courts,  with  the  exception  of  the  Greorgia  and  Missis- 
sippi cases :  Telegraph  Co.  v.  Hyer,  supra ;  Daughtery  v.  Tele- 
graph Co.,  75  Ala.  168;  89  Ala.  191;  7  South.  Kep.  660; 
Telegraph  Co.  v.  Way,  83  Ala.  542 ;  4  South.  Kep.  844 ;  Tele- 
graph  Co.  v.  Fatman,  73  Ga.  285 ;  Alexander  v.  Telegraph  Co., 
66  Miss.  161 ;  5  South.  Eep.  397.  The  case  of  Telegraph  Co.  v. 
Reynolds,  77  Ya.  173,  is  also  cited  as  sustaining  a  contrary  rule, 
but  a  careful  reading  of  that  case  will  disclose  the  fact  that  the 
conclusions  reached  are  predicated  upon  a  statutory  provision  in 
their  Code.  In  the  case  at  bar,  the  message  that  it  is  alleged  the 
defendant  company  failed  to  send  was  in  cipher,  and  contained 
nothing  that  would  indicate  to  the  defendant's  operator  whether 
it  contained  a  criticism  upon  the  "  Horse  Fair  "  painting  by  the 
great  artist,  Rosa  Bonheur,  named  in  the  message,  or  whe^er  it 
related  to  a  matter  of  dollars  and  cents.  There  was  no  explana- 
tion made  to  the  operator  as  to  its  meaning  or  importance,  except 
that  the  plaintiff  said  that  the  word  "  gladf ulness,"  in  the  mes- 
sage, had  a  special  meaning.  What  that  special  meaning  was,  he 
did  not  disclose.  Under  these  circumstances,  all  that  the  plaintiff 
could  rightfully  recover  for  the  defendant's  failure  to  send  or 
deliver  the  message  would  be  nominal  damages,  or,  at  most,  the 
sum  paid  by  him  as  the  price  of  its  transmission.  It  was  error, 
therefore,  for  the  court  to  admit  testimony  as  to  the  damage  sus- 
tained by  the  plaintiff  by  the  loss  of  sale  of  a  cargo  of  timber 
consequent  upon  the  failure  to  f orw^ard  the  message. 

There  is  another  feature  presented  in  the  proofs,  aside  from  all 
that  has  been  said  upon  the  rule  of  damages  in  such  cases,  that 
would  prevent  the  recovery  had  in  this  case.  The  plaintiff  him- 
self testifies  that  he  received  from  his  agent,  Dobell,  in  Europe, 
an  offer  for  the  cargo  of  timber.  What  that  offer  was,  is  nowhere 
stated  or  shown.  Then  he  says :  "  I  decided  to  make  a  final 
proposition,  which  I  did  by  taking  the  message  to  the  telegraph 
oflSce,  that  was  not  sent,  which  message,  when  translated,  was  an 
offer  by  me  of  said  cargo  of  timber  for  sale  at  54  shillings  per 
load."  Then  he  says  that  he  missed  the  sale  of  the  cargo  at  the 
terms  offered  by  him  in  his  message  in  consequence  of  the  defend- 
ant's failure  to  send  it,  and  consequently  had  to  sell  on  the  mar- 
ket for  the  best  price  he  could  get,  which  was  fifty-two  shillings 
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per  load.  There  is  not  a  word  of  proof  in  the  record  to  show 
that  his  offer  contained  in  the  unsent  message  would  ever  have 
been  accepted,  or  that  he  could  ever  at  any  time  have  sold  the 
timber  at  the  price  at  which  he  so  offered  it,  or  that  it  could  ever 
have  been  sold  at  any  greater  price  than  the  one  he  actually 
received  for  same,  whether  his  message  liad  been  sent  or  not. 
Yet,  in  the  face  of  tliis  state  of  the  proofs,  damages  have  been 
allowed  to  the  plaintiff  equal  to  the  difference  between  a  price  at 
which  he  simply  offered  his  timber  for  sale,  and  the  price  actually 
received  by  him  for  it,  without  a  word  of  proof  to  show  whether 
the  higher  price  at  which  he  offered  it  for  sale  could  ever  have 
been  obtained  for  it  or  not. 

The  appellee  contends  that  because  of  the  decision  in  Tele- 
graph Co.  V.  Hyer,  supra,  the  question  of  damages  cannot  be 
considered  ;  that,  as  to  this  case,  it  is  stare  decisis.  This  doctrine, 
as  we  understand  it,  is  properly  applicable  to  decisions  furnishing 
rules  of  property,  and  those  construing  statutes,  and  to  those 
passing  upon  the  validity  of  contracts  in  which  investments  have 
or  may  have  been  made  upon  the  faith  of  the  adjudication  as  to 
their  validity,  in  which  cases  former  decisions  upon  the  same 
questions  will  be  adhered  to,  but  we  do  not  think  this  case  falls 
within  the  rule. 

In  reversing  the  former  ruling  of  the  court  in  the  Hyer  case, 
we  do  not  interfere  with  any  vested  right  acquired  upon  the  faith 
of  that  adjudication,  but  pass  upon  the  rule  of  damages,  as  upon 
an  abstract  proposition,  to  follow  the  breach  of  such  contracts. 
Of  the  erroneousness  of  the  rule  as  laid  down  in  that  case,  we 
are  perfectly  and  clearly  satisfied ;  and  in  such  case,  in  deter- 
mining the  propriety  of  overruling  it  as  a  solemn  adjudication, 
we  are  to  be  governed  largely  by  a  consideration  of  the  results 
that  will  likely  flow  from  the  enunciation  and  establishment  of 
the  one  or  the  other  of  the  two  rules.  If,  in  such  case,  we  con- 
clude that  the  affirmance  of  what  we  deem  to  be  the  erroneous 
rule  in  that  case  will  be  productive  of  more  far-reaching  and 
harmful  results  than  would  follow  the  disaffirmance  thereof,  then 
it  becomes  our  duty  to  overturn  it,  and  such  we  think  would  be 
the  result  here.  Besides  being  unilateral  and  wholly  unfair,  as 
we  have  before  stated,  we  cannot  see  why,  if  the  protection  of 
VOL-  IX. —  65 
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the  rule  in  Hadley  v.  Baxendale  is  to  be  withheld  from  contracts 
with  telegraph  companies,  it  should  not  also  be  denied  in  the 
daily  recurring  contractual  controversies  between  individuals. 
To  overturn  the  rule  in  controversies  as  between  man  and  man, 
would  be  such  an  uprooting  of  the  old  landmarks  as  to  make  it 
impracticable  to  surmise  the  harmful  results  that  would  follow. 
Entertaining  these  views,  we  do  not  think  that  the  doctrine  of 
stare  decisis  constrains  us  to  adhere  to  the  rule  in  the  Hyer  case, 
but  think  that  less  harm  will  follow  our  return  to  the  well-beaten 
and  familiar  track  that  furnishes  a  plain  and  easily  comprehended 
rule  for  all  contracting  parties,  be  they  corporate  or  individual. 
The  judgment  appealed  from  is  reversed,  and  a  new  trial 
ordered. 

Eaney,  Ch.  J.  (concurring).  A  reconsideration  of  the  ques- 
tion of  the  measure  of  damages  involved  here  confirms  the  cor- 
rectness of  the  view  expressed  in  my  dissenting  opinion  in  Tele- 
graph Co.  V.  Hyer,  22  Fla.  649  et  seq.;  1  South.  Rep.  129,  and  I 
concur  in  the  opinion  of  Judge  Taylor,  tliat  the  rule  followed  in 
the  case  mentioned  is  unfair,  and  ought  not  to  be  perpetuated  ;  and, 
without  committing  myself  further  upon  the  question  of  stare 
decisis,  my  conclusion  is  that  more  injury  will  result  in  the  future 
from  adhering  to  the  rule  of  the  Ilyer  case  tlian  vnll  accrue  to 
parties  to  past  transactions  from  changing  it,  and  tliat  the  judg- 
ment should  be  reversed.  Cooley  Const.  Lim.  (5th  ed.)  65,  and 
note  1 ;  Wells  Res.  Adj.  §  624  et  seq. ;  Chamterlain  Stare  Dec.  19. 

Mabry,  J.  (dissenting).  The  question  of  liability  to  damage  for 
a  failure  on  the  part  of  a  telegraph  company  to  send  a  cipher  mes- 
sage is  not  a  new  one  in  this  court.  Over  six  years  ago  this  ques- 
tion was  deliberately  settled  here  by  the  decision  in  the  case  of 
Telegraph  Co.  v.  Hyer,  22  Fla.  652  ;  1  South.  Rep.  129.  It  is  pro- 
posed now  to  reverse  this  case,  and  my  view  is  that  it  should  not 
be  done.  Every  question  in  reference  to  cipher  messages  enter- 
ing into  the  case  now  before  us  was  fully  discussed  and  maturely 
considered  in  the  Hyer  case,  and  this  case  has  the  support  of 
decisions  in  Alabama,  Mississippi,  Georgia  and  Virginia.  Under 
the  decision  in  the  Hyer  case,  there  was  a  remedy  for  damages 
for  a  failure  on  the  part  of  a  telegraph  company  to  send  a  cipher 
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message,  when  it  had,  for  compensation,  agreed  to  do  so.  There 
is  much  merit  in  the  rule  that,  where  the  company  holds  itself 
out  to  the  public  as  a  transmitter  of  cipher  messages  for  pay,  it 
should  not  be  allowed,  after  receiving  the  money  and  agreeing  to 
send  the  message,  to  deny  its  liability  for  damages  resulting  from 
its  own  violation  of  duty  on  the  ground  that  the  message  was  in 
cipher,  and  its  contents  not  known  to  the  company  when  it  agreed 
to  send  it.  This  court  having  planted  itself  in  fayor  of  this  rule 
over  six  years  ago,  I  do  not  think  we  should  now  disturb  it.  I 
do  not  see  how  greater  harm  will  result  from  adhering  to  the 
decision  than  overruling  it.* 

TELEGRAPH  COMPANIES  —  RECENT  DECISIONS. 

1.  Cipher  dispatches — damages  for  negligence  in  respect  thereta^- 
8ee  1  Am.  R.  R.  &  Corp.  Rep.  386,  note;  4  Am.  R.  R.  &  Corp.  Rep.  672, 
note  6;  Primrose  v.  Western  Union  Tel.  Co.,  post. 

2.  Bight  of  sendee  of  message  to  sue  for  neglect  to  send  or  deliver 
xnessage. —  The  person  to  whom  a  telegraph  message  is  sent  has  a  right  of 
action  for  breach  of  .the  contract  to  transmit,  made  by  the  person  sending  it, 
when  the  message  shows  on  its  face  that  it  is  for  the  benefit  of  the  former, 
though  the  compensation  for  transmitting  it  was  paid  by  the  sender,  and  was 
afterwards  returned  to  him  by  the  company,  and  though  the  sendee  had  not 
been  previously  constituted  the  sender's  agent  for  that  purpose.  Western 
Union  Tel.  Co.  v.  Berringer,  84  Tex.  38;  19  S.  W.  Rep.  836.  To  same  effect: 
Western  Union  Tel.  Co.  v.  Jones,  81  Tex.  271;  16  S.  W.  Rep.  1006;  Western 
Union  Tel.  Co.  v.  Wilson,  93  Ala.  32;  9  South.  Rep.  414;  International  Ocean 
Tel.  Co.  V  Saunders,  post. 

8.  Right  of  x>^rson  interested  in  message  to  sue,  though  neither 
sender  nor  sendee. —  In  an  action  against  a  telegraph  company  for  failure  to 
deliver  a  message,  the  complaint  showed  that  the  telegram  was  sent  by  plain- 
tifTs  sister,  who  was  left  in  charge  of  his  house,  and  its  cost  prepaid  out  of 
plaintiff's  funds,  and  that  it  was  directed  to  his  father,  at  whose  house  plaintiff 
was  staying,  requesting  the  father  to  tell  plaintiff  to  come  home,  as  his 
daughter  was  very  ill.  It  further  alleged  that  the  telegram  was  sent  for  the 
use  and  benefit  of  plaintiff,  and  that  defendant  contracted  to  deliver  it  by 
special  delivery.  Held,  that  plaintiff  had  a  right  to  maintain  an  action.  Sher- 
rill  V.  Western  Union  Tel.  Co..  109  N.  C.  527;  14  S.  E.  Rep.  94. 

4.  What  amounts  to'  actionable  negligence  or  breach  of  duty  in 
regard  to  message. — Duty  as  to  delivery  ulien  musage  sent  in  care  of  another, — 
Where  a  telegram  is  sent  over  defendant's  wires  to  plaintiff  in  care  of  *'Mr. 
B.,"  and  there  is  no  person  by  the  name  of  "B."  in  the  place  to  which  the 
message  is  sent,  and  defendant  makes  no  effort  to  find  plaintiff  in  order  to 
deliver  it  to  him,  defendant  is  liable  in  damages.  Western  Union  Tel.  Co.  ▼. 
Houghton,  82  Tex.  661;  17  8.  W.  Rep.  846. 


♦  Reported  in  14  South.  Rep.  1. 
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Duty  of  company  to  send  by  e&mpeting  line  when  its  own  line  cUeabled. — 
Upon  presentation  of  a  telegram,  which  the  sender  states  to  be  important,  and 
requests  that  it  be  sent  immediately,  it  is  the  duty  of  the  telegraph  company, 
if  its  line  is  down,  and  it  is  not  known  how  soon  it  may  be  restored,  either  to 
inform  the  sender  of  that  fact,  that  he  may  transmit  it  over  a  competing  line^ 
which  is  equally  available  to  him,  or  to  itself  cause  the  immediate  transmis- 
sion of  the  message  over  the  competing  line,  and  the  failure  of  the  operator 
to  do  so  is  not  excused  by  the  fact  that  he  believed,  or  thought  he  had  reason 
to  believe,  that  the  line  would  soon  be  in  working  order,  the  line  having 
already  been  down  for  an  hour,  and  the  place  or  cause  of  the  break  not  hav* 
ing  been  located.     Fleischner  v.  Pacific  Postal  Tel.  Cable  Co.,  55  Fed.  Rep.  738. 

6.  Connecting  lines — liability  for  delay  by. —  A  telegraph  company, 
upon  a  receipt  of  a  message  for  transmission  to  a  point  beyond  its  line,  sent  it  to 
defendant  to  be  forwarded,  and  paid  the  latter  one  half  of  the  sum  collected 
from  the  sender.  Held,  that  defendant  was  liable  for  delay  in  delivering  the 
message,  and  the  court  erred  in  directing  a  verdict  for  deifendant,  on  the 
ground  that  it  was  merely  the  agent  of  the  other  company.  Smith  v.  Western. 
Union  Tel.  Co.,  84  Tex.  859;  19  8.  W.  Rep.  441. 

6.  Failure  to  deliver  when  sendee  not  witliin  tree  delivery  limite. — 
In  a  suit  for  damages  for  failure  to  deliver  messages  the  company  answered 
that  the  messages  were  written  on  blanks,  which  had  thereon  printed  stipula- 
tions that  messages  would  be  delivered  free  within  the  established  free  delivery 
limits  of  the  terminal  office;  that  for  a  greater  distance  a  special  charge  would 
be  made  to  cover  the  cost  of  delivery;  that  the  person  to  whom  the  messages 
were  addressed  did  not  reside  within  the  free  delivery  limits,  which  were 
one-half  mile  each  way  from  the  companj'^s  office  ;  and  that  no  charges  were 
paid  or  guaranteed  for  special  delivery.  Held,  that  the  answer  stated 
a  good  defense.  Anderson  v.  Western  Union  Tel.  Co.,  84  Tex.  17;  19  S.  W. 
Rep.  285. 

7.  Defenses — message  not  in  writing. —  Defendant,  having  received  and 
transmitted  a  message,  cannot  excuse  its  delay  in  delivering  it  by  setting  up 
that  the  message  was  not  in  writing,  and  that  it  was  not  bound  to  receive 
it  in  the  first  instance.  Western  Union  Tel.  Co.  v.  Wilson,  93  Ala.  82;  9  South. 
Rep.  414. 

8.  Effect  of  contributory  negligence  of  plaintiff — what  amounts  to 
such  negligence. —  In  an  action  by  a  father  and  his  son  against  a  telegraph 
company  for  failure  to  deliver  a  message  it  appeared  that  the  son,  a  boy 
fifteen  years  old,  broke  his  arm,  and  on  the  same  day  his  mother,  in  his 
father's  absence,  telegraphed  for  her  physician.  The  telegram  was  not 
delivered  for  nine  days,  and  no  excuse  was  offered  by  defendant.  No  further 
effort  was  made  by  the  parents  to  obtain  a  physician  until  it  was  too  late  to 
save  the  arm.  Held,  that  the  father  should  not  have  recovered  because  of  his 
contributory  negligence,  but  a  judgment  for  the  son  was  proper.  Western 
Union  Tel.  Co.  v.  Hoffman,  80  Tex.  420;  15  S.  W.  Rep.  1048. 

Plaintiff,  a  member  of  the  Straw  Board  Association,  received  from  its  man- 
ager a  telegram,  dated  the  day  before,  that  the  price  of  the  straw  boards  had 
been  advanced.  A  few  hours  later  plaintiff  received  another  dispatch,  bear- 
ing date  the  day  of  its  receipt,  that  the  old  price  had  been  restored.    By  mis- 
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take  of  the  telegraph  company  a  duplicate  of  the  first  message  was  afterwards 
delivered  to  plaintiff  at  about  midnight  of  the  same  day.  Held,  that  plaintiff 
had  a  right  to  rely  on  the  presumption  that  the  last  message  was  an  original 
dispatch  duly  transmitted;  and,  though  such  message  was  marked  with  the 
word  *'  Dup.,"  and  bore  date  the  same  day  as  the  first  one,  plaintiff's  failure 
to  detect  that  it  was  in  fact  a  duplicate  did  not  amount  to  such  a  want  of 
ordinary  care  as  would  prevent  it  from  recovering  the  damages  it  had  sus- 
tained by  acting  on  the  belief  that,  after  the  old  price  had  been  restored,  it  had 
been  again  advanced,  as  stated  in  the  last  message.  Western  Union  Tel.  Co. 
▼.  Virginia  Paper  Ck)..  87  Va.  418;  12  S.  E.  Rep.  755. 

Plaintiff's  sister  had  disappeared,  and  he,  fearing  that  she  bad  been  drowned, 
went  to  New  York,  and,  before  returning  home,  left  word  at  different 
morgues,  among  them  those  on  Staten  Island,  to  telegraph  him  at  once  in  case 
his  sister's  body  was  found.  A  few  days  afterwards  he  received  the  follow- 
ing message :  "May  12, 1889.  Quarantine,  8.  C.  To  Daniel  8.  Tobin,  McKees- 
port.  Pa. :  Found  the  body  of  Mary  E.  Tobin.  Coroner  Hughes,  Clifton,  8. 
C."  By  mistake  of  defendant  **8.  C."  was  written  for  "8.  I.,"  the  common 
abbreviation  for  8taten  Island.  Held,  that  the  plaintiff  was  not  guilty  of  con- 
tributory negligence  in  going  to  8outh  Carolina  without  making  inquiry  of 
defendant's  agents.  Tobin  v.  Western  Union  Tel.  Co.,  146  Penn.  St.  875;  28 
Atl  Rep.  824. 

0.  Buty  of  plaintiif  to  exercise  care  and  diligence  to  avoid  loss. — 
Where  plaintiff  went  to  Chicago  to  buy  materials  for  a  building  and  tele- 
graphed for  his  plans,  which  message  was  never  delivered,  and  he  sued  for 
expense,  loss  of  time  and  damages  by  a  rise  of  materials,  it  was  held  that  the 
refusal  to  instruct  the  jury  that  it  was  plaintiff's  duty  to  use  reasonable  efforts 
to  avoid  or  lessen  his  damage,  and  if  a  reasonably  prudent  business  man  would 
have  sent  another  telegram  for  the  plans,  and  if  such  telegram  had  been  sent 
the  plans  would  have  reached  plaintiff  in  time  to  have  consummated  his  con- 
tract, then  plaintiff  is  only  entitled  to  compensation  for  the  value  of  his  time 
and  expense  during  the  extra  time  he  would  have  been  kept  at  C.  on  account 
of  the  delay,  was  error.  Gulf,  C.  &  8.  F.  R.  Co.  v.  Loonie,  82  Tex.  323 ;  18 
S.  W.  Rep.  221. 

10.  Measure  of  damages  in  particular  cases. — Plaintiff  deposited  money 
with  defendant  telegraph  company,  to  be  transmitted  to  a  bank  for  the  pay- 
ment of  plaintiff's  note  due  on  that  day,  but  because  of  defendant's  failure  to 
notify  the  bank  until  the  day  following,  the  note  went  to  protest.  Held,  that, 
in  the  absence  of  pecuniary  loss  resulting  from  defendant's  failure,  plaintiff 
cannot  recover  for  damages  to  his  credit.  8mith  v.  Western  Union  Tel.  Co., 
150  Penn.  8t.  561;  24  Atl.  Rep.  1049. 

A  telegraphic  message  instructing  the  levying  of  an  attachment  was  delayed 
in  transit,  and  in  consequence  other  creditors  obtained  priority  over  the  send- 
er's attachment.  The  debtor's  property  was  not  sufficient  to  pay  the  amount 
of  the  debt  of  the  first  attaching  creditors,  but  would  have  been  sufficient  to 
satisfy  the  debt  due  to  the  sender  of  the  telegram  if  his  attachment  had 
obtained  priority.  The  telegraph  company  was  informed  by  the  terms  of  the 
message  of  the  danger  of  loss  to  the  sender,  and  was  expressly  requested  to 
transmit  the  message  immediately.    Held,  that,  in  an  action  against  the  tele- 
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graph  company  for  damages,  the  measure  of  damages  was  the  amount  of  the 
sender's  debt.     Fleischner  v.  Pacific  Postal  Tel.  Cable  Co.,  55  Fed.  Rep.  738. 

In  an  action  against  a  telegraph  company  for  delay  in  delivering  a  message, 
where  it  appeared  that  plaintiff,  who  was  constructing  a  building,  went  to  C. 
for  materials,  leaving  his  plans  with  his  workmen;  that  afterwards  he  tele- 
graphed that  the  plans  be  sent  to  C,  but  the  message  was  not  delivered;  that 
while  at  C.  he  agreed  on  the  materials  and  prices,  but  could  not  conclude  con- 
tracts for  the  material  in  the  absence  of  the  plans;  that  afterwards  the  price  of 
the  material  advanced  —  an  instruction  that  plaintiff's  measure  of  damage 
was  "  the  amount  he  paid  for  the  message,  the  value  of  plaintiff's  time  lost, 
and  the  difference  he  had  to  pay  byreason  of  the  advance  in  the  price  of 
material "  was  properly  given.  Gulf,  C.  &  S.  P.  R.  Co.  v.  Loonie,  82  Tex. 
828;  18  S.  W.  Rep.  221. 

Where  a  telegraph  company  neglects  to  deliver  a  message  to  a  live-stock 
shipper  as  to  the  state  of  the  market  at  a  certain  point,  in  consequence  of 
which  neglect  the  shipper  sends  his  stock  to  the  next  nearest  market,  at  which 
he  receives  ten  cents  per  hundred  less  than  the  market  price  for  the  same  stock 
ranged  at  the  first  point  on  the  same  day,  the  shipper  is  entitled  to  recover 
from  the  telegraph  company  the  difference  between  the  market  prices  of  the 
two  points,  with  the  difference  In  freight  added.  Western  Union  Tel.  Co.  y. 
Collins,  45  Kans.  88;  25  Pac.  Rep.  187. 

In  an  action  for  delay  in  transmitting  a  telegram  sent  by  an  agent  at  E.  to 
plaintiff,  his  principal,  at  C,  giving  the  prices  at  which  mules  could  be  bought 
at  E.,  there  was  evidence  that  the  agent  had  contracted  for  sixty- four  mules 
at  the  price  named  in  the  message,  subject  to -plaintiff's  ratification,  but  that 
on  account  of  the  delay  in  transmitting  the  message  the  agent  was  not  author- 
ized to  close  the  contract  until  mules  had  advanced  in  price,  and  the  offer  had 
been  withdrawn.  Plaintiff  had  contracted  to  sell  in  C.  the  mules,  for  the  pur- 
chase of  which  his  agent  had  been  sent  to  K. ;  but,  owing  to  the  failure  of 
plaintiff  to  get  the  message  in  due  season,  his  customer  rescinded  the  contract. 
Held,  that  the  measure  of  damages  for  failure  to  make  this  sale  was  not  the 
difference  between  the  price  at  which  they  could  have  been  bought  in  K.  if 
the  message  had  been  delivered  in  due  time,  and  the  price  at  which  he  had 
contracted  to  sell  them,  but  that  difference  less  the  expense  of  transportadoa 
to  C.     Western  Union  Tel.  Co.  v.  Brown,  84  Tex.  54;  19  S.  W.  Rep.  386. 

In  an  action  against  a  telegraph  company  for  failure  to  deliver  a  message,  it 
appeared  that  plaintiffs  were  threshers,  and  their  agent  at  V.  wired  them: 
"  Have  30, 000 bushels  for  you,  if  you  can  come  at  once."  Plaintiffs  answered: 
"Will  ship  machinery  at  once."  The  latter  message  was  not  delivered,  and 
some  of  the  parties  for  whom  threshing  was  to  be  done,  not  knowing  that  the 
offer  was  accepted,  made  other  contracts.  Held,  that  defendant  was  liable  for 
the  loss  of  the  contracts,  though  there  was  no  delay  in  getting  the  machine 
to  v.,  and  that  plaintiffs  were  entitled  to  recover  the  amount  of  profits  they 
would  have  made  out  of  the  contracts  so  lost.  Western  Union  Tel.  Co.  v, 
Bowen,  84  Tex.  476;  19  8.  W.  Rep.  554. 

Where  special  damages  are  claimed  the  facts  should  be  alleged  which  show 
such  damage,  or  only  nominal  damages  will  be  recoverable.  Acheson  ▼. 
Western  Union  Tel.  Co.,  96  Cal.  641;  31  Pac.  Rep.  588. 
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1 1.  Sunday  messages  —  validity  of  contract  to  send. —  The  notificatioa 
to  a  person  of  the  death  of  his  father,  and  a  request  to  attend  his  funeral, 
faiTolve  such  a  moral  necessity  that  a  contract  to  send  a  telegraphic  message 
for  that  purpose  Is  valid,  though  made  on  Sunday.  Western  Union  Tel.  Co 
V.  Wilson.  93  Ala.  32:  9  South.  Rep.  414.  So,  where  the  complaint  shows 
that  the  message  was  addressed  to  a  doctor,  notifying  him  that  the  sender's 
daughter  was  ill,  and  asking  him  to  come  at  once,  it  is  sufficiently  shown  that 
there  was  a  reasonable  necessity  for  sending  the  message  on  Sunday.  .  Western 
Union  Tel.  Ck).  v.  Griffin,  1  Ind.  App.  46;  27  N.  E.  Rep.  118. 

12.  Suits  for  statutory  penalties — statutes  construed. —  A  statute  of 
Georgia,  Acts  1887,  page  111,  provides,  section  1,  that  telegraph  companies 
shall,  during  the  usual  office  hours,  receive  dispatches,  and  on  payment  or 
tender  of  the  usual  charge  *'  shall  transmit  and  deliver  the  same  with  imparti- 
ality and  good  faith,  and  with  due  diligence,  under  penalty  of  one  hundred 
dollars,"  and,  section  2,  *'that  such  companies  shall  deliver  all  dispatches  to 
the  persons  to  whom  the  same  are  addressed,  or  to  their  agents,  on  payment 
of  any  charges  due  for  the  same,  provided  such  persons  or  agents  reside  within 
one  mile  of  the  telegraphic  station,  or  within  the  city  or  town  in  which  such 
station  is."  It  is  held  that  the  statute  is  penal  and  to  be  strictly  construed, 
and,  accordingly,  that  the  sendee  of  a  message  is  not,  under  the  act,  entitled 
to  recover  the  penalty  therein  named  for  a  failure  by  the  company  to  deliver 
such  message  with  due  diligence,  unless  the  charges  thereon  were  prepaid  or 
tendered  by  the  sender,  or  unless  there  was  failure  to  deliver,  or  delay  in  deliv- 
ering, on  or  after  payment  or  tender  by  the  sendee  or  his  agent,  though  the 
company  waives  prepayment  and  sends  the  message  "collect."  Langley  v. 
Western  Union  Tel.  Co..  88  Ga.  777;  15  S.  E.  Rep.  291.  "The  statutory  pen- 
alty," says  the  court,  '*is  given  solely  for  failure  in  the  duty  prescribed  by 
the  act,  and  npt  for  failure  to  perform  a  duty  voluntarily  assumed,  and  arising 
merely  from  the  contract  of  the  parties.  By  the  terms  of  the  act,  no  duty  is 
imposed  until  payment  or  tender."  Telegraph  companies  are  subject  to  the 
penalty  prescribed  for  not  transmitting  dispatches  vrith  due  diligence,  whether 
the  persons  to  whom  they  are  addressed  reside  within  one  mile  of  the  tele- 
graphic station,  or  within  the  city  or  town  in  which  such  station  is  located,  or 
not.  The  proviso  in  the  second  section  of  the  act  relates  to  the  duty  of  deliv- 
ery, and  not  to  the  duty  of  transmission.  Horn  v.  Western  Union  Tel.  Co., 
88  Ga.  538;  15  S.  E.  Rep.  16.  A  transient  visitor  to  a  town  or  city,  who  fur- 
nishes to  the  company  no  definite  address,  is  not  a  person  residing  in  the  same 
or  within  one  mile  of  the  station,  in  contemplation  of  the  act.  Moore  v.  West- 
em  Union  Tel.  Co.,  87  Ga.  613;  13  S.  E.  Rep.  639.  After  receiving  a  telegram 
for  transmission,  and  accepting  payment  for  the  same,  the  company  cannot 
defend  an  action  for  the  statutory  penalty  incurred  by  failure  to  deliver  it 
with  due  promptness,  on  the  ground  that  the  contents  of  the  telegram  related 
to  a  sale  of  futures,  and  consequently  to  an  illegal  transaction.  Gray  v. 
Western  Union  Tel.  Co.,  87  Ga.  350;  13  S.  E.  Rep.  562.  A  provision  in  a 
telegraph  blank  that  all  claims  for  damages  for  negligence  in  sending  the  dis- 
patch shall  be  made  in  writing  within  a  certain  time,  or  the  company  shall  not 
be  liable,  does  not  apply  to  an  action  for  a  statutory  penalty  for  such  negli- 
gence.    Western  Union  TeL  Co.  v.  Cooledge,  86  Ga.  104;  12  S.  E.  Rep.  264. 
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Revised  Statutes  of  Missouri,  1889,  section  2735,  making  it  the  duty  of  every 
telegraph  company  to  provide  sufficient  facilities  for  the  dispatch  of  the  busi- 
ness of  the  public,  to  receive  dispatches  from  and  for  other  telegraph  lines  and 
from  or  for  any  individual,  and,  on  payment  or  tender  of  their  usual  charges 
for  transmitting  dispatches,  to  transmit  th^  same  promptly  and  with  impar- 
tiality, under  a  penalty  of  $200  for  every  neglect  or  refusal  so  to  do,  does  not 
render  a  telegraph  company  liable  for  negligent  failure  to  deliver  a  message 
to  a  person  in  another  state,  but  only  for  failure  to  receive  and  transmit  it. 
Connell  v.  Western  Union  Tel.  Co.,  108  Mo.  459;  18  S.  W.  Rep.  883. 

Act  of  Arkansas,  IVIarch  31,  1885,  imposing  a  penalty  on  a  telegraph  com- 
pany for  refusing  to  *  *  transmit  over  its  wires  to  localities  on  its  line "  any 
message  tendered  for  transmission,  does  not  impose  a  penalty  for  tlie  com- 
pany's refusal  to  deliver  a  message  after  it  has  been  transmitted  over  its  wires 
to  the  locality  on  its  line  to  which  it  is  addressed.  Brooks  v.  Western  Union 
Tel.  Co.,  56  Ark.  224;  19  8.  W.  Rep.  572. 


Hedges  et  al.  v.  Dixon  County. 
(Supreme  Court  of  the  United  States,  November  13,  1893.) 

1.  Municipal  bonds.    An  issue  of  bonds  in  aid  op  a  railroad  in  e^ccess 

OF  LIMIT  IS  void  IN  TOTO  AND  CANNOT  BE  ENFORCED  TO  EXTENT  AUTHORIZED. 

Where  a  State  Constitution  permits  counties  to  donate  their  bonds,  not  exceed- 
ing a  certain  percentage  on  the  assessed  valuation,  to  railroad  companies,  a 
donation  in  excess  of  the  prescribed  percentage  is  void  in  toto;  and  the  holders 
of  such  bonds  cannot  maintain  a  bill  to  have  the  issue  scaled*  down  to  the 
amount  which  might  lawfully  have  been  donated  and  to  declare  the  issue 
valid  to  that  extent. 

2.  Remedy  in  equity.  Neither  have  the  holders  of  such  bonds  any  remedy 
in  equity  to  enforce  any  part  of  such  bonds  either  on  the  theory  that  the 
county  has  received  a  consideration  therefor  in  the  construction  of  the  rail- 
road, or  intended  to  make  a  valid  donation,  or  otherwise. 

3.  Equity  follows  the  law,  and  where  a  contract  is  void  at  law  for  want  of 
power  to  make  it,  a  court  of  equity  has  no  jurisdiction  to  enforce  such  con- 
tract, or  in  the  absence  of  fraud,  accident  or  mistake,  to  so  modify  it  as  to 
make  it  legal  and  then  enforce  it. 

e/.  M.  Woolworthy  for  appellants.  John  M,  Thurston^  for 
appellee. 

Jackson,  J.  The  question  presented  by  the  record  in  this  case 
is  whether  parties  holding  the  greater  part  of  a  series  of  bonds 
issued  by  a  county  in  excess  of  the  limit  fixed  by  the  Constitution 
of  the  state,  and  which  for  that  reason  are  not  enforcible  at  law, 
can  invoke  the  aid  of  a  court  of  equity  to  afford  them  relief,  by 
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&8t  ascertaining  the  extent  of  sucli  excess,  or  settling  the  amount 
of  bonds  which  the  county  could  lawfully  have  issued,  and  then 
proceeding  to  scale  down  the  issue  to  the  limit  thus  ascertained, 
and  to  declare  such  excess  only  to  be  void,  and  thereupon  decree 
the  residue  of  such  bonds  good  and  valid,  and  enforce  payment 
of  such  residue,  with  interest,  against  the  county.  Or,  in  other 
words,  can  the  holders  of  bonds  issued  by  a  county  in  excess  of 
its  authority,  by  an  offer  to  surrender  and  cancel  so  much  of  such 
bonds  as  may,  upon  inquiry,  be  found  to  exceed  the  limit  author- 
ized by  law,  invest  a  court  of  equity  with  jurisdiction,  not  only 
to  ascertain  the  amount  of  such  excess,  but  to  declare  the  residue 
of  such  bonds  valid  and  enforce  the  payment  thereof  against  the 
county  ? 

The  appellants,  being  the  holders  of  nearly  the  entire  issue  of 
$87,000  in  bonds  of  the  county  of  Dixon,  wliich  were  by  that 
county  issued  and  donated  to  the  Covington,  Columbus  and  Black 
Hills  Kailroad  Company,  January  1,  1876,  filed  their  bill  in  May, 
1888,  in  the  Circuit  Court  of  the  United  States  for  the  district  of 
Nebraska,  setting  forth,  among  other  things,  that  by  a  vote  of  the 
electors  of  the  county  held  on  December  27,  1875,  the  bonds  in 
question  were  authorized  to  be  issued  to  the  railroad  company ; 
that  they  became  the  holders  thereof,  relying  upon  recitals  con- 
tained therein,  and  the  certificates  indorsed  thereon,  and  believ- 
ing them  to  be  binding  and  valid  obligations  of  tlie  county  ;  that, 
when  the  interest  coupons  matured,  payment  was  refused  by  the 
county  officials,  who  alleged  that  the  bonds  were  invalid  l)ecause 
they  exceeded  in  amount  ten  per  cent  of  the  assessed  valuation 
of  the  property  of  the  county  at  the  time  of  their  issuance.  The 
bill  further  alleges  that  complainants  had  offered  to  surrender  up 
for  cancellation  such  amounts  of  the  bonds  as  exceeded  ten  per 
cent  of  the  assessed  valuation  of  the  property  of  the  county, 
each  holder  surrendering  his  proportionate  share  of  such  excess  ; 
that  this  offer  was  refused  by  the  county,  which,  complainants 
insist,  cured  any  infirmity  in  tlie  bonds,  and  that  the  county  was 
equitably  bound  to  recognize  as  valid  the  residue  thereof,  because 
it  and  its  citizens  had  received,  in  the  construction  of  the  railroad 
which  the  bonds  were  issued  to  promote,  all  the  consideration 
that  was  intended  to  be  secured  thereby.  The  prayer  of  the  bill 
VOL.  IX. —  66 
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was  that  an  account  might  be  taken  to  ascertain  the  excess  of  the 
issue  over  ten  per  cent  of  the  assessed  valuation  of  the  property 
of  the  county  ;  that  such  excess  might  be  distributed  among  the 
holders  of  the  bonds,  or  be  applied  to  reduce  the  amount  of  each 
bond  ratably,  so  as  to  bring  the  entire  issue  within  the  limit  author- 
ized by  law ;  that  the  residue  might  be  declared  good  and  valid, 
and  that  the  county  might  be  decreed  to  pay  the  same,  with 
interest  at  the  rate  of  ten  per  cent  from  January  1,  1876,  to  the 
date  of  the  decree. 

The  county  demurred  to  the  bill  on  the  ground  that  the  com- 
plainants had  not,  in  and  by  their  bill,  stated  such  a  case  as  to 
entitle  them  to  the  relief  sought.  This  demurrer  was  sustained 
by  the  court,  and,  the  defects  being  of  such  a  character  that  they 
could  not  be  remedied  by  amendment,  a  decree  was  entered  dis- 
missing the  bill.  37  Fed.  Rep.  304.  From  that  decree  the 
present  appeal  is  prosecuted. 

Tlie  bonds  in  question  were  made  payable  to  the  Covington, 
Columbus  and  Black  Hills  Railroad  Company,  or  bearer,  and 
were  put  in  circulation  by  that  company,  with  its  indorsement 
thereon,  guaranteeing  to  the  holders  the  payment  of  the  principal 
and  interest  of  the  bonds,  according  to  the  tenor  thereof,  at  the 
place  where,  and  as  the  same  became  due  and  payable.  The  only 
consideration  received  by  the  county  in  the  transaction  was  the 
incidental  benefit  derived  from  the  construction  of  the  railroad, 
the  proceeds  of  the  bonds,  when  negotiated,  being  received 
directly  by  the  railroad  company.  The  theory  of  the  bill  is  that 
the  bonds  are  void  only  to  the  extent  that  they  exceed  ten  per 
cent  of  the  assessed  valuation  of  the  property  of  the  county  at 
the  time  of  their  issuance,  and  upon  the  abatement  of  that  excess 
the  holders  are  entitled  to  have  the  residue  thereof,  Avhich  the 
county  could  have  lawfully  issued,  treated  as  valid,  because  of  the 
incidental  benefits  derived  from  the  construction  of  the  road, 
which  was  sought  to  be  secured  by  the  donation  of  bonds. 

The  complainants,  by  their  bill  and  exhibits  thereto,  have  pre- 
sented the  same  state  of  facts  winch  were  considered  in  Dixon 
Co.  V.  Field,  111  U.  S.  83 ;  4  Sup.  Ct.  Rep.  315,  where  the  bonda 
in  question  were  directly  involved,  and  were  held  by  this  court  to 
be  void  because  they  exceeded,  in  the  aggregate,  the  sum  of  ten 
per  cent  of  the  assessed  valuation  of  the  property  of  the  county 
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at  the  time  of  their  issue.  This  decision  was  based  upon  section 
2,  article  12,  of  the  Constitution  of  the  state  of  Nebraska,  which 
provides  as  follows :  "  No  city,  county,  town,  precinct,  munici- 
pality, or  other  subdivision  of  the  state,  shall  ever  make  donations 
to  any  railroad  or  other  works  of  internal  improvement,  unless  a 
proposition  sa  to  do  shall  have  been  first  submitted  to  the  quali- 
fied electors  thereof,  at  an  election  by  authority  of  law ;  provided, 
that  such  donations  of  a  county,  with  the  donations  of  such  sub- 
divisions, in  the  aggregate  shall  not  exceed  ten  per  cent  of  the 
assessed  valuation  of  such  county." 

While  the  complainants  concede  that  the  issue  of  bonds  was  in 
excess  of  what  the  county  was  authorized  to  donate  under  this 
provision  of  the  Constitution,  and  for  that  reason  were  invalid  at 
law,  they  insist  tliat  a  promise  to  pay  so  much  thereof  as  could 
have  been  lawfully  issued  should  be  implied,  and  enforced  against 
the  county,  under  the  principle  applied  in  Louisiana  v.  Wood, 
102  U.  S.  294,  and  in  Read  v.  City  of  Plattsmouth,  107  U.  S. 
568 ;  2  Sup.  Ct.  Rep,  208.  Those  cases  are  clearly  distinguishable 
from  the  present.  In  Louisiana  v.  Wood,  by  the  act  of  the  city, 
the  bonds  bore  a  false  date,  which  apparently  made  them  obliga- 
tory and  binding.  They  were  sold  by  the  city,  and  purchased  by 
the  holder  in  good  faith,  and  the  money  paid  therefor  went 
directly  into  the  city's  treasury.  This  court  held  that  the  city 
was  in  the  market  as  a  borrower,  and  received  the  money  in  that 
character,  notwithstanding  the  transaction  assumed  the  form  of  a 
sale  of  her  securities,  which,  being  defectively  executed,  a  suit 
could  not  be  maintained  thereon,  and  that  the  holder  was  entitled 
to  recover  the  money  paid,  with  interest  thereon  from  the  time 
the  obligation  of  the  city  to  pay  was  denied. 

In  Read  v.  City  of  Plattsmouth  the  bonds  were  issued  by  a 
city  for  the  purpose  of  raising  money  wherein  to  construct  a  high 
school  building  within  her  limits.  The  bonds  were  sold,  and  the 
proceeds  applied  to  that  purpose.  The  legislature  subsequently 
legalized  the  proceedings  of  the  city  in  the  premises ;  but  this  act 
of  the  legislature  was  passed  after  the  Constitution  of  the  state 
went  into  effect,  declaring  that  the  "  legislature  shall  pass  no  spe- 
cial act  conferring  corporate  powers,"  and  that  "  no  bill  shall  con- 
tain more  than  one  subject,  which  shall  be  clearly  expressed  in  its 
title."     A  purchaser  of  the  bonds,  for  value,  without  notice  of 
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any  infirmity  in  their  issue,  brought  suit  to  recover  the  amount  of 
the  coupons  then  due  and  unpaid.  It  was  held  that  as,  by  force 
of  the  transaction,  the  city  was  bound  to  refund  the  moneys  paid 
it  in  consideration  of  its  void  bonds,  and  as  the  act,  by  confirming 
them,  merely  recognizes  the  existence  of  that  obligation,  and  pro- 
vides a  medium  for  enforcing  it  according  to  the  original  inten- 
tion of  the  parties,  no  new  corporate  powers  were  thereby  con- 
ferred. In  this  case,  as  in  Louisiana  v.  Wood,  the  city  got  the 
full  pecuniary  consideration  for  the  bonds,  and  applied  the  money 
to  the  very  purpose  for  which  they  were  issued ;  and  upon  well- 
settled  principles,  if  the  securities  given  for  the  money  so  obtained 
proved  invalid  or  defective  for  any  reason,  there  was  a  clear  legal, 
as  well  as  moral,  obligation  to  refund  the  money  which  had  been 
so  advanced  to,  and  received  by,  the  city.  The  circumstances 
and  conditions  which  gave  the  holders  of  the  bonds  an  equitable 
right,  in  those  cases,  to  recover  from  the  municipality  the  money 
which  the  bonds  represented,  do  not  exist  in  the  case  under  con- 
sideration, where  the  county  received  no  part  of  the  proceeds  of 
the  bonds,  and  no  direct  money  benefit,  but  merely  derived  an 
incidental  advantage  arising  from  the  construction  of  the  railroad, 
upon  which  advantage  it  would  be  impossible  for  the  court  to 
place  a  pecuniary  estimate,  or  to  say  that  it  would  be  equal  to 
such  portion  of  the  bonds  in  question  as  the  county  could  lawfully 
have  issued. 

Moreover,  by  the  provisions  of  the  Constitution  of  the  state  of 
Nebraska,  and  by  the  express  terms  of  the  proposition  submitted 
to  the  vote  of  the  people  of  Dixon  county,  the  bonds  in  question 
were  issued  as  a  donation  to  the  railroad  company ;  and,  being 
intended  as  a  donation,  it  cannot  properly  be  said  that  the  pur- 
chasers of  these  bonds  from  the  railroad  company  paid  any  con- 
sideration therefor  to  the  county,  so  as  to  raise  any  equity,  as 
against  it,  for  the  amount  represented  by  the  bonds,  or  any  part 
thereof.  Any  equitable  demand  which  might,  under  the  circum- 
stances, have  existed  against  the  county,  on  the  theory  of  con- 
sideration received,  was  in  favor  of  the  railroad  company  which 
constructed  the  railroad,  and  thereby  conferred  all  the  incidental 
benefits  which  the  county  derived  from  the  transaction.  If  any 
equitable  claim  arises  in  favor  of  the  holders  of  the  bonds,  it  must 
be  against  the  railroad  company,  from  whom  the  bonds  were  pur- 
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chased,  and  by  whom  their  payment  was  guaranteed,  as  that  com- 
pany was  the  recipient  of  the  legal  consideration  realized  upon  the 
negotiation  of  the  bonds. 

Again,  the  Constitution  of  the  state  having  prescribed  the 
amount  which  the  county  might  donate  to  a  railroad  company, 
that  provision  operated  as  an  absolute  limitation  upon  the  power 
of  the  county  to  exceed  that  amount ;  and  it  is  well  settled  that 
no  recitals  in  the  bonds,  or  indorsed  thereon,  could  estop  the 
county  from  setting  up  their  invalidity,  based  upon  a  want  of 
constitutional  authority  to  issue  the  same.  Becitals  in  bonds 
issued  under  legislative  authority  may  estop  the  municipality  from 
disputing  their  authority,  as  against  a  bona  fide  holder  for  value ; 
but,  when  the  municipal  bonds  are  issued  in  violation  of  a  consti- 
tutional provision,  no  such  estoppel  can  arise  by  reason  of  any 
recitals  contained  in  the  bonds.  Lake  Co.  v.  Rollins,  130  U.  S. 
662 ;  9  Sup.  Ct.  Eep.  651 ;  Same  v.  Graham,  130  U.  S.  674 ;  9 
Sup.  Ct.  Eep.  654 ;  SutlifE  v.  Commissioners,  147  U.  S.  230 ;  IS 
Sup.  Ct.  Rep.  318. 

But,  aside  from  this  view  of  the  subject,  the  bill  proceeds  upon 
the  false  assumption  that  the  bonds  in  question  were  partly  valid 
and  partly  void,  and  that  the  case  is  brought  within  the  principle 
announced  in  Daviess  Co.  v.  Dickinson,  117  TJ.  S.  657 ;  6  Sup. 
Ct.  Rep.  897.  In  that  case,  under  authority  conferred  by  statute, 
the  county  voted  a  subscription  of  $250,000  to  a  railroad  com- 
pany, which  was  made,  and,  by  order  of  the  County  Court,  bonds 
of  the  county  to  that  amount  were  ordered  to  be  sold  and  disposed 
of  by  a  committee,  for  the  purpose  of  paying  such  subscription. 
The  officers  of  the  county,  without  authority,  executed  and  issued 
bonds  in  the  amount  of  $300,000.  The  bonds,  as  they  were  deliv- 
ered, were  separately  numbered,  and  entered  upon  the  county 
register.  The  court  held  that  the  power  to  issue  bonds  was  lim- 
ited to  $250,000,  and  that  the  bonds  issued  in  excess  of  that 
amount  were  unlawful  and  void.  It  was  further  held  that  bonds 
to  the  amount  authorized,  which  were  first  issued  and  delivered, 
were  valid,  and  entitled  to  payment.  In  that  case  there  was  a 
clear  and  well-defined  line  between  the  legal  and  illegal  issues, 
which  enabled  the  court  to  declare  invalid  such  of  the  bonds  as 
exceeded  the  amount  authorized,  and  to  hold  that  the  illegal 
excess  did  not  vitiate  the  bonds  which  were  authorized,  and  legally 
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issaed.  There  was  no  scaling  of  the  entire  issue,  in  that  case,  so 
as  to  bring  it  within  the  limits  of  the  county's  authority.  The 
$250,000  which  the  court  pronounced  valid  had  been  expressly 
authorized  by  the  county,  and  the  bonds  for  that  amount  were 
readily  separated  from  the  $50,000  excess,  which  had  not  been 
authorized.  It  did  not,  therefore,  involve  any  investigation  on 
the  part  of  the  court  to  ascertain  wliat  the  county  could  lawfully 
issue,  but  was  merely  the  identification  of  the  bonds  which  it 
intended  to  issue.  Again,  the  amount  of  the  bonds  issued  was 
not  based  upon  the  assessed  valuation  of  the  property  of  the 
county,  but  was  limited  to  the  amount  which  the  people  of  the 
county,  by  an  election  duly  held,  had  determined  should  be 
issued.  There  is  a  radical  difference  in  these  respects  between 
that  case  and  the  one  under  consideration. 

What  the  county  authorized  and  carried  into  execution,  in  the 
present  case,  both  by  the  vote  and  by  the  donation,  was  one 
entire  transaction ;  and,  if  it  should  be  so  reformed  as  to  curtail 
the  entire  issue  of  bonds  to  such  an  amount  as  was  within  the 
constitutional  limits  of  the  county  to  donate,  it  would  be  some- 
thing different  from  that  which  was  voted  by  the  county,  and 
carried  into  effect  by  the  issue  of  the  bonds.  This  would  involve 
the  making  of  a  different  donation  from  what  the  county  voted 
and  intended  to  make  to  the  railroad  company. 

It  is  urged  that  the  vote  and  the  issue  of  the  bonds  constituted 
a  contract  between  the  railroad  company  and  the  county,  and  that 
the  bonds  issued  in  pursuance  thereof  should  be  scaled,  as  sought 
by  the  bill,  to  bring  the  contract  within  the  authority  of  the 
county ;  that,  as  the  county  intended  to  make  a  valid  donation, 
such  reduction  of  the  amount  of  the  issue,  which  the  complain- 
ants offer  to  make,  should  be  sanctioned  by  the  court,  and  the 
residue  declared  valid.  But  the  difficulty  in  the  way  of  this  sug- 
gestion is  that,  treating  the  transaction  as  a  contract,  it  is  not 
within  the  power  of  a  court  of  equity  to  change  its  tenns  and 
provisions.  Besides,  it  is  not  shown  that  the  county  would  have 
voted  a  different  amount  from  what  was  issued,  .or  that  it  intended 
to  issue  a  less  amount.  It  is  too  well  settled  to  need  citation  of 
authorities  that  a  court  of  equity,  in  the  absence  of  fraud,  acci- 
dent or  mistake,  cannot  change  the  terms  of  a  contract. 

Again,  if  a  right  to  the  equitable  relief  sought  by  the  com- 
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plainants  could  be  worked  out  on  the  tlieory  of  a  contract  between 
the  county  and  the  railroad  company,  it  would  be  necessary  to 
establish  that  such  contract  actually  existed,  and  was  valid.  In 
the  present  case,  however,  the  county  had  no  authority  to  vote 
the  donation.  In  Eeineman  v.  Railroad  Co.,  7  Neb.  310,  where 
an  excessive  issue  of  bonds  had  been  voted  by  the  county  in  aid 
of  internal  uuprovements,  it  was  held  by  the  Supreme  Court  of 
Nebraska  that  the  vote  was  simply  a  void  act,  and  conferred  no 
authority  on  the  county  officials  to  issue  the  bonds  of  the  county, 
either  to  the  amount  voted,  or  for  any  amount.  It  was  urged  in 
that  case,  as  in  this,  that,  even  if  it  should  be  held  that  the  prop- 
osition submitted  to  the  electors  was  in  excess  of  the  amount 
authorized  to  be  voted,  still,  to  the  extent  that  the  county  could 
have  lawfully  voted  and  issued  such  bonds,  they  should  be  treated 
as  constituting  a  contract  between  the  county  and  the  railroad 
company,  and  to  that  extent  be  upheld.  The  Supreme  Court  of 
the  state  declined  to  accede  to  this  view  of  the  subject,  and  ruled 
that  "  the  proposition  submitted  to  the  electors  was  an  entirety, 
and  indivisible.  It  exceeded  the  statutory  limit,  and  was,  there- 
fore, wholly  unauthorized.  The  election  was  simply  a  void  act, 
conferring  no  authority  whatever  upon  the  county  commissioners 
to  issue  bonds  of  the  county  in  any  amount  whatever." 

Several  state  decisions  have  been  cited  in  support  of  the  bill. 
Johnson  v.  Stark  Co.,  24  111.  75 ;  City  of  Quincy  v.  Warlield,  25 
m.  319 ;  Briscoe  v.  Allison,  43  111.  291 ;  State  v.  Allen,  43  111. 
456 ;  Stockdale  v.  School  District,  47  Mich.  226 ;  10  N.  W.  Rep. 
349.  But  they  mostly  relate  to  taxes  imposed  beyond  authority, 
and  stand  upon  a  different  doctrine  from  that  involved  in  the 
present  case.  We  do  not,  however,  deem  it  necessary  to  review 
them,  for,  if  they  can  be  construed  to  support  a  bill  like  the  one 
under  consideration,  we  think  they  are  not  founded  upon  correct 
principles,  and  are  not  in  harmony  with  tlie  decisions  of  this  court. 

In  Buchanan  v.  Litchfield,  102  U.  S.  278,  bonds  were  issued 
by  the  city  of  Litchfield,  under  authority  of  a  statute  of  IlUnois 
and  an  ordinance  of  the  city,  for  the  construction  of  a  system  of 
water  works  for  the  use  of  the  municipality.  Neither  the  statute 
nor  the  ordinance  contained  any  reference  to  the  provisions  of  the 
Constitution  prohibiting  any  county,  city,  township  or  school  dis- 
trict from  becoming  indebted,  in  any  manner  or  for  any  purpose, 
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to  an  amount,  including  existing  indebtedness,  in  the  aggregate, 
exceeding  five  per  cent  of  the  taxable  property  therein.  The 
ordinance  of  the  city  made  no  reference  to  or  mention  of  the 
indebtedness  of  the  city,  although,  at  that  time,  it  exceeded  the 
constitutional  limit.  A  bona  fide  holder  of  the  bonds  brought 
suit  upon  the  unpaid  coupons  thereto  attached,  and  it  was  held 
that  they  were  void,  and  could  not  be  recovered.  In  this  case 
the  city  was  directly  benefited  by  the  issue  of  the  bonds,  which 
were  negotiated  for  the  sole  purpose  of  erecting  a  system  of  pub- 
lic works.  The  holders  of  the  bonds  thereafter  sought  relief  by 
a  bill  in  equity  against  the  city  of  Litchfield  to  enforce  the  pay- 
ment of  the  money  loaned,  or  which  the  city  had  received  upon 
the  issue  of  the  bonds,  and  used  in  the  constniction  of  its  public 
works.  The  question  of  their  right  to  recover  on  the  equitable 
consideration  came  before  this  court  in  City  of  Litchfield  v.  Bal- 
lon, 114  U.  S.  190 ;  5  Sup.  Ct.  Rep.  820 ;  and  it  was  held  that  a 
provision  in  a  State  Constitution  that  a  municipal  corporation  shall 
not  become  indebted  in  any  manner,  or  for  any  purpose,  to  an 
amount  exceeding  five  per  cent  of  its  taxable  property  therein, 
forbids  implied  as  well  as  express  liability  for  the  amount  or 
amounts  received  on  bonds  issued  contrary  to  such  pro\asion5  and 
that  a  court  of  equity  could  not  afford  relief  in  such  a  case  either 
on  an  express  or  implied  obligation ;  that  the  transaction,  being 
invaUd  at  law,  was  equally  invalid  in  equity.  This  conclusion 
was  reached  after  a  full  review  of  the  authorities  on  the  question, 
and  the  court  denied  the  relief  sought. 

In  Insurance  Co.  v.  Middleport,  124  U.  S.  534;  8  Sup.  Ct.  Rep. 
625,  the  town  of  Middleport  made  an  appropriation  to  a  railroad 
company,  to  be  raised  by  tax  on  the  property  of  the  town,  and 
bonds  of  the  town  for  a  sum  large  enough  to  include  interest  and 
discount  for  which  they  could  be  sold  and  delivered  were  issued 
to  the  railroad  company,  by  whom  they  were  put  in  circulation. 
These  bonds  were  declared  void,  and  the  insurance  company,  as  a 
purchaser  and  holder,  for  value  and  without  notice,  of  a  portion 
thereof,  sought,  by  a  proceeding  in  equity,  to  be  subrogated  to  the 
right  of  the  railroad  company  to  enforce  payment  of  the  amount 
of  the  appropriation  voted  by  the  town  ;  but  it  was  held  that  the 
purchase  of  these  bonds  by  the  holder  was  no  payment  of  the 
appropriation  voted  by  the  town,  and  that  the  holder  was  not 
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entitled  to  claim  the  benefit  of  such  appropriation,  nor  that  the 
advantage  conferred  by  the  railroad  company  upon  the  town 
inured  to  the  benefit  of  the  holder,  or  constituted  the  basis  of  a 
consideration  on  which  it  could  claim  to  be  paid  the  sum  appro- 
priated for  tlie  railroad  company.  The  proposition  contended  for 
in  that  case  by  the  complainant  was  that,  by  its  purchase  of  the 
bonds,  which  were  supposed  to  represent  the  benefit  conferred 
upon  the  town  by  the  appropriation  to  the  railroad  company,  it 
became  entitled,  in  equity,  to  claim  the  payment  of  the  amount 
represented  by  the  bonds,  on  the  basis  of  the  original  considera- 
tion. This  contention  was  not  sustained,  and  the  complainant  was 
denied  the  equitable  relief  sought. 

The  principle  running  through  these  decisions  controls  the  case 
under  consideration,  and  clearly  establishes  that  the  complainants 
are  not  entitled  to  the  relief  they  seek.  The  fact  that  the  com- 
plainants have  no  remedy  at  law,  arising  from  the  invalidity  of 
the  bonds,  confers  no  jurisdiction  upon  a  court  of  equity  to  afford 
them  relief.  The  established  rule,  although  not  of  universal 
application,  is  that  equity  follows  the  law,  or  as  stated  in  Magniac 
V.  Thompson,  15  How.  299,  "that,  wherever  the-  rights  or  the 
situation  of  parties  are  clearly  defined  and  established  by  law, 
equity  has  no  power  to  change  or  unsettle  those  rights  or  that 
situation,  but  in  all  such  instances  the  maxim  ^  equitas  sequitur 
legem '  is  strictly  applicable." 

Where  a  contract  is  void  at  law  for  want  of  power  to  make  it, 
a  court  of  equity  has  no  jurisdiction  to  enforce  such  contract,  or 
in  the  abfeence  of  fraud,  accident  or  mistake  to  so  modify  it  as  to 
make  it  legal,  and  then  enforce  it.  Courts  of  equity  can  no  more 
disregard  statutory  and  constitutional  requirements  and  provis- 
ions than  can  courts  of  law.  They  are  bound  by  positive  provis- 
ions of  a  statute  equally  with  courts  of  law,  and  where  the  trans- 
action or  the  contract  is  declared  void  because  not  in  compliance 
with  express  statutory  or  constitutional  provision,  a  court  of 
equity  cannot  interpose  to  give  validity  to  such  transaction  or 
contract,  or  any  part  thereof.  These  general  propositions  clearly 
establish  that  the  present  bill  cannot  be  sustained,  and  our  con- 
clusion, therefore,  is  that  there  was  no  error  in  the  judgment  of 
the  court  below  in  dismissing  the  bill,  and  that  judgment  is  accord- 
voL.  IX. —  67 
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ingly  affirmed.     Mr.  Justice  Harlan  dissents  from  the  conclusion 
in  this  case.* 

MUNICIPAL  AND  RAILROAD  AID  BONDS— RECENT  DECISIONS. 

1.  Power  to  issue  generally.— Under  act  Indiana  1847,  incorporating  the  dty 
of  Evansville,  and  authorizing  the  city  "to  borrow  money  for  the  use  of  the 
city,"  the  city  has  power  to  issue  bonds  for  money  so  borrowed.  City  of 
Evansville  v.  Woodbury,  (Ct.  of  App.)  60  Fed.  Rep.  718.  When  the  power 
of  a  municipal  corporation  to  issue  negotiable  paper  is  called  in  question,  it 
will  not  be  deduced  from  uncertain  inferences,  and  can  be  conferred  only  by 
language  which  leaves  no  reasonable  doubt  of  an  intention  to  confer  it.  Bren* 
ham  V.  Bank.  144  U.  S.  178 ;  12  Sup.  Ct.  Rep.  559,  followed.  Coffin  v.  Kear- 
ney, 6  C.  C.  A.  288 ;  57  Fed.  Rep.  137. 

Statutory  authority  to  issue  and  market  bonds,  which  are  to  run  for  a  long 
period  of  time  and  bear  interest,  held  to  authorize,  by  implication,  bonds 
negotiable  in  form.  Ashley  v.  Board  of  Supervisors,  (Ct.  of  App.)  60  Fed. 
Rep.  55.     See  Dodge  v.  Memphis,  51  Fed.  Rep.  165. 

2.  Power  to  issue  bonds  —  constitutional  limitations  upon  amount  of 
indebtedness. —  The  Constitution  of  Washington,  article  8,  section  6,  declares 
that  no  city  shall  "  for  any  purpose  "  become  indebted  *'  in  any  manner  "  to  the 
amount  exceeding  one  and  one  half  per  cent  of  its  taxable  property  without  the 
assent  of  three-fifths  of  its  voters ;  *'  provided,  further,  that  any  city  or  town, 
with  such  assent,  may  be  allowed  to  become  indebted  to  a  larger  amount,  but  not 
exceeding  five  per  cent  additional,  for  supplying  such  city  or  town  with  water, 
artificial  light  and  sewers,"  etc.  Held,  that  indebtedness  for  water  and  sewage 
purposes  is  no  part  of  the  general  indebtedness  of  a  city,  and  need  not  be  consid- 
ered in  determining  whether  the  city  has  already  reached  its  five  per  cent  limit  of 
general  indebtedness.  Austin  v.  City  of  Seattle,  2  Wash.  667 ;  27  Pac.  Rep.  557. 
The  above  provision  does  not  authorize  the  county  commissioners  to  incur  an 
indebtedness  up  to  the  one  and  one-half  per  cent  in  addition  to  any  indebted- 
ness which  may  have  been  incurred  before  such  provision  took  effect,  nor  to 
submit  to  the  people  the  question  of  validating  any  purported  indebtedness 
they  had  attempted  to  incur  in  excess  of  the  limitation.  Rehmke  v.  Goodwin, 
2  Wash.  676 ;  27  Pac.  Rep.  473. 

The  Constitution  of  New  York,  article  8,  section  11,  restraining  a  city  of  over 
100,000  inhabitants  from  becoming  indebted  for  any  purpose  to  an  amount, 
including  existing  indebtedness,  of  more  than  ten  per  cent  of  the  assessed  value 
of  its  real  estate,  *' except  as  herein  otherwise  provided,"  which  exception 
includes  the  issue  of  water  supply  bonds,  but  for  a  term  not  to  exceed  twenty 
years,  does  not  render  void  Ijaws  1892,  chapter  358,  authorizing  the  city 
of  Rochester  to  issue  such  bonds  for  a  term  of  fifty  years,  since  the  city, 
though  by  reason  of  its  population  subject  to  the  restraint  imposed,  is  not 
required  to  avail  itself  of  the  exception  where  its  total  indebtedness,  with  addi- 
tion of  the  proposed  bonds,  does  not  reach  the  prescribed  limit,  and,  therefore, 
the  proviso  in  respect  to  the  terra  of  said  bonds  has  no  application.  City  of 
Rochester  v.  Quintard,  136  N.  Y.  221 ;  32  N.  E.  Rep.  760. 

♦Reported  in  150  U.  S.  182;  14  Sup.  Ct.  Rep.  71. 
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The  CoQstitution  of  Missouri,  article  10,  section  11,  provides,  inter  alia,  that  in 
cities  and  towns  having  less  than  10,000  and  more  than  1,000  inhabitants  the 
annual  rate  of  taxation  shall  not  exceed  fifty  cents  on  |100,  but  that  in  counties, 
cities  and  school  districts  the  specified  rates  may  be  increased  by  a  two-thirds 
vote  for  the  purpose  of  erecting  public  buildings.  Section  12  provides  that  • '  no 
county,  city  or  town  *  *  *  shall  be  allowed  to  become  indebted  in  any  manner 
or  for  any  purpose  to  an  amount  exceeding  in  any  year  the  income  and  revenue 
provided  for  such  year,  without  the  assent  of  two-thirds  of  the  voters,"  etc. 
Held,  that  a  town  of  less  than  10,000  and  more  than  1,000  inhabitants  could 
not  by  a  two-thirds  vote  issue  bonds  and  levy  a  tax  exceeding  fifty  cents  on  a 
$100,  for  the  purpose  of  constructing  water  works  and  an  electric  light 
plant.  State  ex  rel.  Robinson  v.  Town  of  Columbia,  111  Mo.  365 ;  20  S.  W. 
Rep.  90. 

A  city  having  power  to  subscribe  for  the  stock  of  a  railroad  company  and  to 
issue  its  bonds  in  payment  for  the  stock,  is  not  precluded  from  doing  so  by  the 
fact  that  it  forms  part  of  a  township  which  has  already  subscribed  for  all  the 
stock  and  issued  all  the  bonds  which  it  had  the  power  to  subscribe  for  or  issue. 
City  of  lola  v.  Merriman,  46  Kans.  49 ;  26  Pac.  Rep.  485. 

See,  also,  Town  of  Winamac  v.  Huddleston,  132  Ind.  217 ;  31  N.  E.  Rep. 
061 ;  Salt  Creek  Township  v.  King  Iron  Bridge  &  Mfg.  Co.,  51  Kans.  520  ;  53 
Pac.  Rep.  303. 

8.  Bonds  issued  in  violation  of  Constitution  are  void. —  County  bonds 
are  invalid,  even  in  the  hands  of  bona  fide  purchasers,  when  issued  without 
compliance  with  a  constitutional  requirement  tliat  provision  shall  be  made,  at 
the  time  of  incurring  any  debt,  for  levying  a  sufficient  tax  to  create  a  sinking 
fund  of  two  per  cent  in  addition  to  meeting  the  interest.  Quaker  City  Nat. 
Bank  v.  Nolan  County,  59  Fed.  Rep.  660.  To  same  effect :  Millraps  v.  City 
of  Terrell.  (Ct.  of  App.)  60  Fed.  Rep.  193. 

The  legislature  of  Michigan,  which  had  no  power  to  authorize  a  municipality 
to  issue  bonds  in  aid  of  a  railroad,  passed  an  act  authorizing  the  electors  of  a 
village  to  vote  an  issue  of  bonds  to  make  "public  improvements'*  in  the  vil- 
lage, the  money  to  be  expended  under  the  direction  of  the  council  "for  the 
purpose  aforesaid."  The  electors  having  duly  voted  in  favor  of  the  proposi- 
tion, the  council  passed  an  ordinance  declaring  that  a  certain  railroad  was  "a 
public  improvement  in  the  village,"  and  directing  the  issuance  and  delivery  of 
the  bonds  to  an  agent  of  the  railroad  company.  Held,  that  the  action  of  the 
council  was  unlawful,  and  the  bonds  were  invalid.  Risley  v.  Village  of 
Howell,  67  Fed.  Rep.  544. 

The  Laws  of  Ohio  of  1880,  page  157,  which  authorize  a  certain  township  to 
construct  a  few  miles  of  railroad  within  its  limits,  intended  to  ultimately  form 
part  of  a  continuous  line  of  road  to  be  operated  and  equipped  by  private 
capital,  violate  the  Constitution  of  Ohio,  article  8,  section  6,  which  prohibits 
the  general  assembly  from  authorizing  any  county,  city,  town  or  township  to 
become  a  stockholder  in  any  private  corporation,  or  to  raise  money  for  or  loan 
its  credit  in  aid  of  such  corporation ;  and  bonds  issued  by  a  township  for  such 
a  purpose  are  void.  Pleasant  Tp.  v.  ^tna  Life  Ins.  Co.,  138  U.  S.  67;  11 
Sup.  Ct.  Rep.  215,  followed.  iEtna  Life  Ins.  Co.  v.  Pleasant  Township,  53  Fed. 
Bep.  214. 
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4.  Power  to  issue  bonds — construction  of  statutory  authority. — 

Under  act  of  Texas,  February  11,  1881,  authorizing  a  county  to  issue  bonds 
for  a  building  for  a  court  house,  a  county  has  no  authority  to  issue  bonds  for 
the  erection  of  a  jail  and  court  house  combined,  which  is  to  be  perma- 
nently used  as  a  jail  only,  and  to  be  used  as  a  court  house  only  until  a  sepa* 
rate  court  house  shall  be  built.  Nolan  County  v.  State,  83  Tex.  183;  17  8.  W. 
Rep.  828. 

The  statute  of  Massachusetts  of  1865,  chapter  394,  which  authorized  a  town 
to  subscribe  for  shares  in  the  capital  stock  of  a  railroad  company,  and  to  raise 
by  loans  or  taxes  the  money  required  to  pay  the  installments  of  the  subscrip- 
tion, conferred  on  the  town  by  implication  the  power  to  issue  bonds.  Com- 
monwealth V.  Town  of  Williamstown,  156  Mass.  70;  80  ^.  E.  Rep.  472. 

6.  What  is  a  ^'  county  purpose  "  for  which  bonds  may  be  issued  — 
improving  navigation  of  river. — The  purpose  for  which,  \mder  the  act  of 
June  11,  1801,  entitled  "An  act  to  authorize  Duval  county  to  improve  the 
navigation  of  the  St.  Johns  river,  and  to  issue  bonds  in  aid  thereof,*'  the  pro- 
ceeds of  the  bonds  are  authorized  to  be  applied  is  **  the  work  of  improving  the 
navigation  of  the  St.  Johns  river,  and  removing  obstructions  therefrom, 
within  the  coimty  of  Duval."  This  work  is  a  county  purpose,  within  the 
meaning  of  the  provisions  of  section  5,  article  9  of  the  Constitution,  that  the 
legislature  shall  authorize  the  several  counties  to  assess  and  impose  taxes  for 
county  purposes,  although  the  river  is  a  navigable  stream  and  public  highway, 
and  may  run  hundreds  of  miles  beyond  the  limits  of  the  county,  and  through 
other  counties,  and  commerce  is  carried  on  as  an  entirety  upon  it  from  its 
mouth  towards  its  source  for  the  distance  stated,  and  thence  back,  and  a 
large  portion  of  its  commerce  is  to  or  from  other  states  and  foreign  countries, 
and  the  commerce  and  business  of  the  river  confined  within  the  limits  of  the 
county  are  very  small  and  of  no  importance.  The  statute  is  not  in  conflict 
with  the  constitutional  provisions  designated.  Stockton  v.  Powell,  29  Fla. 
1;  10  South.  Rep.  688. 

6.  A  beet  sugar  £actory  not  an  "  internal  improvement "  for  which 
bonds  may  be  issued. — A  beet  sugar  manufactory,  which  does  not  manu- 
facture sugar  from  beets  for  toll,  although  propelled  by  water  power,  is  not 
within  the  legislative  control  by  virtue  of  any  law  of  this  state,  and  is,  there- 
fore, held  not  a  work  of  **  internal  improvement,"  within  the  meaning  of  the 
Constitution  or  statute.     Getchell  v.  Benton,  30  Neb.  870;  47  N.  W.  Rep.  46a 

7.  Authority  to  subscribe  for  stock  and  issue  bonds  therefor  does 
not  authorize  a  donation  of  bonds. — An  act  of  Illinois  of  March  6, 1867, 
incorporating  the  Cairo  and  Vincennes  Railroad  Company,  empowered  munici- 
pal corporations,  when  authorized  by  popular  vote,  to  subscribe  for  stock  in 
the  company,  and  issue  bonds  in  payment  therefor.  A  county  agreed,  by 
popular  vote,  to  subscribe  for  |100,000  of  stock,  and  issue  bonds  therefor,  but 
before  issuance  of  the  bonds  the  county  authorities  agreed  to  sell  the  stock 
back  to  the  company  in  exchange  for  |5,000  in  bonds.  In  fact,  only  $95,000 
of  bonds  were  issued  and  delivered  to  the  company,  and  no  stock  received  by 
the  county.  Held,  that  the  bonds  were  void,  since  the  transaction,  being  a 
gift  and  not  a  subscription,  was  not  authorized  by  the  statute  nor  assented  to 
by  the  popular  vote.    Choisser  v.  People  ex  rel.  Rude,  140  111.  21;  29  N,  E. 
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Rep.  546.  The  act  of  February  9,  1869  (Priv.  Laws  1869,  p.  259),  amending 
the  charter  of  said  railroad  company,  which  attempts  to  validate  all  contracts 
between  said  company  and  municipalities,  whereby  the  latter  agreed  to  sell  to 
the  company  at  a  nominal  price  the  stock  for  which  they  had  subscribed,  has 
no  effect,  where  the  contract  was  made  by  the  municipal  authorities  without 
being  submitted  to  popular  vote,  as  required  by  law,  since  the  legislature  can- 
not impose  an  obligation  upon* a  municipality  without  ita  consent  legally 
expressed.  Ibid.  This  decision  was  followed  in  Samson  v.  People  ez  rel. 
Bich,  140  111.  466;  80  N.  E,  Rep.  689,  and  Post  v.  Pulaski  County,  1  C.  C.  A. 
405;  49  Fed.  Rep.  628,  where  the  facts  were  similar. 

8.  What  amounts  to  a  donation  of  bonds — sale  of  stock  back  to 
company  for  a  nominal  consideration  in  bonds. —  The  cases  cited  in  the 
last  section  are  distinguished  in  the  following  case,  arising  under  the  same 
laws,  in  which  the  facts  were  as  follows :  A  city  was  duly  authorized,  by  a 
vote  of  its  inhabitants,  to  subscribe  $100,000  for  stock  in  a  railroad  company, 
and  to  issue  its  bonds  to  an  equal  amount  in  payment  thereof.  Thereafter  the 
city  council  passed  a  resolution  binding  the  city  to  sell  to  the  company  all 
this  stock  for  $5,000,  to  be  paid  by  a  return  of  its  bonds  to  that  amount.  The 
bonds  were  accordingly  issued,  and  by  direction  of  the  council  placed  in 
escrow,  to  be  delivered  to  the  company  when  certain  conditions  were  per- 
formed by  it,  the  depositary  being  authorized  and  directed,  after  receipt  of 
the  stock,  to  sell  the  same  to  the  railroad  company  for  $5,000  of  the  city  bonds. 
There  was  nothing  to  show  that  the  railroad  company  agreed  to  purchase  the 
stock  on  the  terms  stated,  or  on  any  terms,  but,  after  the  stock  and  bonds 
were  duly  exchanged,  the  stock  was  sold  in  the  manner  proposed.  It  was 
held  that  this  transaction  did  not  convert  the  ''subscription,"  which  was 
authorized  by  the  statute,  into  an  unauthorized  donation  of  $95,000,  and,  if 
any  wrong  was  done  by  the  council  in  thus  disposing  of  the  stock,  it  did  not 
vitiate  the  bonds  in  the  hands  of  a  bona  fide  purchaser.  City  of  Cairo  v. 
Zane,  149  U.  S.  122;  18  Sup.  Ct.  Rep.  803. 

9.  Notice  of  election  to  vote  ui>on  the  issue  of  bonds. —  Under  the 
County  Government  Act  (Stat.  Cal.  1883,  p.  311,  §  87),  providing  that  when  the 
supervisors  wish  to  create  a  bonded  indebtedness  they  shall  *'by  order  specify 
the  particular  purposes  for  which  the  indebtedness  is  to  be  created,  and  the 
amount  of  bonds  which  they  propose  to  issue,"  and  shall  submit  the  question 
of  the  issue  of  the  bonds  to  the  '*  qualified  electors  '*  of  the  county,  an  order 
and  proclamation  of  election,  stating  that  there  is  to  be  submitted  the  ques- 
tion of  the  issue  of  $75,000  of  bonds  for  the  construction  of  "two  public 
wagon  roads  in  said  county,  one  from  Bear  Valley  to  Coulterville,  and  one 
from  Mariposa  to  Yosemite,"  sufficiently  specified  the  particular  purpose  for 
which  the  indebtedness  is  to  be  created.  People  ex  rel.  Mariposa  County  v. 
Counts,  89  Cal.  15;  26  Pac.  Rep.  612.  The  fact  that  the  order  submits  the 
question  to  ' '  the  people  "  does  not  invalidate  it  where  the  proclamation  states 
that  the  question  is  to  be  submitted  to  the  "  vote  of  the  people  of  this  county," 
as  it  means  the  vote  of  only  those  people  who  are  "  qualified  electors."    Ibid. 

The  act  of  California  of  March  19,  1889,  relative  to  the  issuance  of  bonds 
for  municipal  improvements,  provides  (§  8)  that  the  board  of  trustees 
shall  give  notice  of  proposed  improvements  to  the  electors,  stating  **  the 
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number  and  character  of  the  bonds  to  be  issued,  the  rate  of  interest  to  be 
paid,  and  the  amount  of  levy  to  be  made  for  the  payment  thereof."  Held, 
that  where  the  board  passed  and  published  ordinances  determining  that  it  was 
necessary  to  make  certain  municipal  improvements,  estimating  the  exact  cost 
of  each,  and  providing  that  each  should  be  voted  on  separately,  a  notice  of  a 
special  election,  which  specified  the  number  and  amount  of  bonds  to  be  issued 
for  each  purpose,  and  the  rate  of  interest,  and  stated  that  one-twentieth  should 
be  payable  each  year  till  all  were  paid,  and  that  the  tax  levy  for  each  year 
would  be  one-twentieth  of  the  amount  that  might  be  voted,  was  sufficiently 
definite.  People  v.  Baker,  (Cal.)  28  Pac.  Rep.  864,  distinguished.  City  of  San 
Luis  Obispo  v.  Haskin,  91  Cal.  549;  27  Pac.  Rep.  929. 

Where  a  statute  provides  that  the  notice  "shall  specify  what  amount  of 
bonds  are  to  be  issued,  for  what  purpose,  what  interest  they  are  to  bear,  how 
much  principal  and  interest  to  be  paid  annually,  and  when  to  be  fully  paid 
off,"  the  omission  to  specify  in  the  published  notice  how  much  principal  and 
interest  would  be  paid  annually  renders  the  notice  so  defective  as  to  afford 
cause  for  enjoining  the  municipal  authorities,  at  the  instance  of  taxpayers, 
from  issuing  or  selling  bonds  based  on  an  election,  and  the  result  thereof,  held 
in  pursuance  of  such  defective  notice,  and  from  levying  or  collecting  any 
taxes  for  paying  the  principal  or  interest  of  the  same.  Mayor,  etc.,  of  City 
of  Athens  v.  Hemerick,  89  Ga.  674;  16  S.  E.  Rep.  72. 

An  ordinance  providing  for  an  election  for  the  issue  of  city  bonds  required 
the  city  clerk  to  publish  the  election  notice  for  "  80  days  next  preceding  said 
election,"  and  to  post  the  same  "  for  the  like  period  "  at  certain  places.  Held, 
that  there  was  a  substantial  compliance  with  such  requirement  where  the 
notice  was  posted  twenty-six  days  before  the  election,  and  was  published  for 
thirty  consecutive  days,  but  not  on  the  day  preceding  the  election,  it  not 
being  claimed  that  the  omissions  had  any  effect  on  the  result.  Seymour  v. 
aty  of  Tacoma,  6  Wash.  427;  83  Pac.  Rep.  1059. 

Where  a  notice  was  signed  with  the  name  of  the  town  clerk  without  any 
official  designation,  and  there  was  nothing  to  show  that  he  was  town  clerk,  it 
was  held  to  be  insufficient.  McVichie  v.  Town  of  Knight,  82  Wis.  137;  51  N. 
W.  Rep.  1094.  Where  the  statute  requires  the  notice  to  be  not  l^s  than  fif- 
teen or  "more  than  20"  days  before  the  meeting,  the  notice  was  defective 
where  it  was  given  twenty-one  days  before  the  meeting.     Ibid. 

A  County  Court,  in  an  order  for  an  election  on  the  question  of  the  issue  of 
county  bonds  in  aid  of  a  railroad,  directed  that  notice  of  the  election  be  given 
through  a  certain  newspaper  for  five  weeks.  The  period  between  the  date  of 
the  order,  February  sixth,  and  the  date  of  the  election,  March  twelfth,  exclud- 
ing the  former  and  including  the  latter  day,  according  to  the  rule  prescribed  in 
the  General  Statutes  of  Missouri  of  1866,  page  84,  section  6,  lacked  one  day  of 
five  full  weeks,  but  the  notice  was  not  prescribed  by  statute.  Held,  that  the 
order  should  be  construed  so  as  to  make,  if  possible,  a  valid  election,  i.  e.,  aa 
requiring  advertisement  in  five  weekly  issues  of  the  paper.  Knox  County  v. 
Ninth  Nat.  Bank,  147  U.  S.  91;  13  Sup.  Ct.  Rep.  267. 

The  objection  that  the  notice  of  election  was  defective  is  met  by  the  fact 
that  ever}'  legal  voter  of  the  township,  except  one,  attended  the  election  and 
cast  his  vote,  and  hence  had  knowledge  of  the  time  and  place  of  the  election. 


Hedges  v.  Dixon  County.  535- 

Hutchinson  &  8.  R.  Co.  v.  Board  of  Commissioners,  48  Eans.  70;  28  Pac.  Rep. 
1078. 

10.  Proper  notice  must  be  affirmatively  proved  to  sustain  validity 
of  bonds. — Where  railroad  aid  bonds  have  been  issued  since  the  adoption  of 
the  Constitution  of  1870,  forbidding  municipal  aid  to  corporations,  except  in 
cases  where  such  aid  had  been  "  authorized  under  existing  laws  by  a  vote  of 
the  people  of  such  municipalities  prior  to  adoption  "  of  the  Constitution,  and 
there  is  no  evidence  that  any  notice  was  given  of  the  special  election  called  to 
vote  upon  the  issuance  of  such  bonds,  the  bonds  must  be  held  invalid,  since 
the  burden  of  proof  in  regard  to  such  bonds  is  upon  the  party  who  asserts 
their  validity.  Samson  v.  People  ex  rel.  Rich,  141  111.  17;  30  N.  E.  Rep.  781. 
To  same  effect:  Choisser  v.  People  ex  rel.  Rude,  140  111.  21;  29  N.  E.  Rep. 
546. 

11.  Other  matters  pertaining  to  elections  to  vote  upon  the  issue  of 
bonds. —  Where  bonds  are  issued  under  the  General  Statutes  of  Kansas  of 
1889,  paragraph  961,  which  declares  that  cities  may  "  borrow  money  and  issue 
bonds  therefor"  whenever  "the  city  council  shall  be  instructed  so  to  do"  by 
vote  of  the  inhabitants,  it  is  no  objection  to  the  validity  of  such  bonds  that 
the  council  submitted  the  matter  to  the  electors  by  means  of  a  resolution, 
rather  than  ordinance,  where  there  is  nothing  in  the  statutes  expressly  requir- 
ing an  ordinance  in  such  case.  National  Bank  of  Commerce  v.  Town  of 
Granada.  54  Fed.  Rep.  100  ;  4  C.  C.  A.  212 ;  10  U.  S.  App.  692^  distinguished. 
City  of  Alma  v.  Guaranty  Savings  Bank,  (Ct.  of  App.)  60  Fedf^Rep.  203. 

The  Laws  of  Colorado  of  1887,  page  446,  section  1,  provide  that  all  town 
ordinances  shall  be  recorded  in  a  book  kept  for  that  purpose,  and  authenticated 
by  the  presiding  officer  of  the  board  and  the  clerk,  and  all  by-laws  of  a  general 
or  permanent  nature  shall  be  published  in  some  newspaper,  and  such  by-laws 
and  ordinances  shall  not  take  effect  until  the  expiration  of  Ave  days  after  they 
are  so  published,  but  the  book  of  ordinances  provided  for  in  the  act  shall  be 
prima  facie  evidence  of  publication.  Held,  that  an  ordinance  calling  an  elec- 
tion to  authorize  the  funding  of  the  floating  debt  of  a  town,  which  was  passed, 
but  not  recorded  or  published,  never  went  into  effect,  and  that  bonds  author- 
ized by  such  an  election  were  void.  48  Fed.  Rep.  278,  affirmed.  National 
Bank  of  Commerce  v.  Town  of  Granada,  4  C.  C.  A.  212 ;  54  Fed.  Rep.  100. 

A  statute  providing  for  an  election  as  to  the  issue  of  bonds  by  a  county 
drects  that  the  returns  of  the  election  shall,  within  two  days  after  the  election, 
le  delivered  to  the  clerk  of  the  Circuit  Court,  to  be  laid  before  the  board  of 
ctunty  commissioners,  and  that  the  board  shall  publicly  canvass  the  returns 
at  their  "next  regular  or  special  meeting,"  and  declare  the  result.  Held,  that 
th?  purpose  of  the  act  in  the  use  of  the  words  quoted  was  to  secure  prompt- 
neis  of  action  upon  the  part  of  the  board,  rather  than  to  exclude  from  any 
paiticular  meeting  the  power  to  canvass  the  returns,  and  that  a  canvass  of  such 
rettms  made  at  an  adjourned  regular  meeting  held  on  a  day  subsequent  to 
the  election,  to  which  day  the  regular  meeting  had  been  adjourned  from  a  day 
prio*  to  the  election,  was  legal.  Stockton  v.  Powell,  29  Fla.  1 ;  10  South. 
Rep  688. 

At  election  authorizing  the  issuance  of  school  bonds  is  not  invalid  because 
the  drectors  repeatedly  called  elections  \mtil  the  consent  of  the  electors  was 
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obtained  ;  and  it  cannot  be  objected  that  the  directors  finally  intimidated  the 
electors  by  threatening  to  continue  to  call  elections  until  the  issuance  of  the 
bonds  was  authorized,  when  such  threats  were  only  alleged  inferentially. 
Luzader  v.  Sargeant,  4  Wash.  299  ;  30  Pac.  Rep.  142. 

Various  questions  in  regard  to  elections  for  the  issue  of  bonds  arising  under 
local  and  particular  statutes  are  passed  upon  in  the  following  cases:  Gavin  v. 
aty  of  Atlanta,  86  Ga.  132;  12  S.  E.  Rep.  262;  Kansas  aty  &  Pac.  R.  Co.  v. 
Rich  Township.  45  Kans.  275;  25  Pac.  Rep.  595;  Chicago,  K.  &  W.  R.  Co.  v. 
Township  of  Ozark,  46  Kans.  415;  26  Pac.  Rep.  710;  Salt  Creek  Township 
V.  King  Iron  Bridge  &  Mfg.  Co.,  51  Kans.  520;  83  Pac.  Rep.  303;  State  ex  rel. 
Board  of  Education  v.  Benton,  29  Neb.  460;  45  N.  W.  Rep.  794;  Lynchburg 
&  D.  R.  Co.  V.  Person  County,  109  N.  C.  159;  13  8.  E.  Rep.  783;  Luzader  v. 
Sargeant,  4  Wash.  299;  30  Pac.  Rep.  142;  Brown  v.  Town  of  Point  Pleasant, 
36  W.  Va.  290;  15  S.  E.  Rep.  209. 

12.  Gozapliance  with,  statutes  as  to  what  bonds  zaust  show. —  A  char- 
ter provision,  requiring  all  municipal  bonds  to  specify  the  purpose  for  which 
they  are  issued,  is  not  complied  with  so  as  to  cut  off  equitable  defenses,  as 
against  an  innocent  holder,  by  a  negotiable  bond  which  merely  gives  the  date 
of  the  ordinance  authorizing  its  issuance,  without  stating  the  contents  or  title 
thereof.  Mr.  Justice  Brewer,  dissenting.  State  v.  School  Dist.,  34  Kans.  237; 
8  Pac.  Rep.  208,  and  Young  v.  Camden  Co.,  19  Mo.  309,  distinguished.  Bar- 
rett V.  City  of  Dennison,  145  U.  S.  135;  12  Sup  a.  Rep.  819. 

Bonds  purporting  to  be  **  refunding  bonds  "  issued  to  take  up  former  bonds 
''falling  due"  sufficiently  comply  with  the  Michigan  statute  requiring  each 
municipal  bond  to  show  upon  its  face  "  the  class  of  indebtedness  to  which  it 
belongs,  and  from  what  fund  it  is  payable."  How.  Atm.  St.  §  2717;  Barnett 
V.  Denison,  145  U.  S.  135;  12  Sup.  Ct.  Rep.  819,  distinguished.  City  of  Cadil- 
lac V.  Woonsocket  Institution  for  Savings,  7  C.  C.  A.  574;  58  Fed.  Rep.  935. 

18.  Bonds  ZQust  confomi  to  statute  as  to  time  of  payment. —  An  act 
of  Mississippi,  March  25,  1871,  authorized  certain  counties,  cities  and  towns 
to  aid  in  the  construction  of  a  certain  railroad  by  subscribing  for  stock  of  the 
company,  and  provided,  in  section  4,  that  the  supervisors  of  such  counties 
might  issue  bonds  payable  at  such  times  as  they  might  deem  best,  but  "not 
to  extend  beyond  ten  years  from  the  date  of  issuance,"  for  such  sums  as  might 
be  necessary  to  meet  the  subscriptions.     Section  5  authorized  the  towns  tc 
issue  bonds  for  the  same  purpose,  "in  the  same  manner,  and  with  the  Ilk* 
effect,"  and  provided  that  all  bonds  so  issued  "  shall  be  alike  binding  upoa 
the  towns  respectively  in  their  corporate  capacity,  as  the  bonds  so  issued  ly 
the  said  boards  of  supervisors  shall  be  binding  upon  the  counties  respec- 
tively."   Held,  that  bonds  issued  by  towns,  having  longer  than  ten  yearsto 
run,  are  void,  for  the  limitation  contained  in  section  4  is  made  a  part  of  sccton 
5.    Bamum  v.  Town  of  Okolona,  148  U.  S.  393  ;  13  Sup.  Ct.  Rep.  688. 

14.  Kailroad  company  must  comply  with  conditions  prececbnt 
before  being  entitled  to  bonds  voted  in  its  flavor. —  A  special  Jaw 
empowering  a  municipal  corporation  to  issue  its  bonds  in  aid  of  the  con- 
struction of  a  railroad  provided  for  a  popular  vote  upon  the  propositim  to 
issue  bonds ;  that  the  proposal  to  be  voted  on  should  designate  the  priod 
within  which  the  road  must  be  built  in  order  to  entitle  it  to  the  benefit  i  the 
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1)011(18 ;  that  the  bonds  when  voted  should  be  delivered  **  in  escrow "  to 
designated  persons  as  commissioners,  to  be  by  them  delivered  to  the  railroad 
company  upon  full  and  complete  compliance  with  the  terms  of  the  act ;  and 
that  if  the  company  should  fail  to  comply  with  such  conditions  it  should  be 
the  duty  of  such  commissioners  to  forthwith  return  the  bonds  to  the  city 
council.  Such  a  proposal,  fixing  the  first  of  November  as  the  time  within 
which  a  railroad  should  be  completed  into  the  city  ready  for  operation,  was 
submitted  to  the  people,  and  the  vote  was  in  favor  of  issuing  the  bonds.  The 
road  was  not  completed  before  the  fifteenth  of  November.  Held,  that  by  the 
terms  of  the  law  and  of  the  contract,  the  completion  of  the  road  by  the  time 
apecified  was  a  condition  precedent,  and  that  by  reason  of  its  failure  to  comply 
therewith  the  railroad  company  did  not  become  entitled  to  the  bonds. 
McManus  v.  Duluth,  C.  &  N.  R.  Co.,  51  Minn.  80;  62  N.  W.  Rep.  980.  It 
was  also  held  in  the  same  case  that  the  statute  did  not  give  to  the  bond  com- 
missioners the  power  of  deternuning  conclusively  the  fact  as  to  whether  the 
conditions  upon  which  the  bonds  were  voted  had  been  complied  with.  See, 
also,  Brickinridge  County  v.  McCracken,  (Ct.  of  App.)  61  Fed.  Rep.  191 ; 
Clark  V.  Town  of  Rosendale,  70  Miss.  542  ;  12  S.  W.  Rep.  600 ;  Township  of 
Midland  v.  Gage  County,  87  Neb.  582  ;  56  N.  W.  Rep.  817. 

16.  Bffect  of  fedBe  representations  to  voters  to  vitiate  election. — 
A  proposition  to  vote  bonds  in  aid  of  the  construction  of  a  railroad,  when 
accepted,  is  in  the  nature  of  a  contract,  and  if  the  electors,  through  false  or 
fraudulent  representations  of  the  officers  of  the  donee,  have  been  induced  to  vote 
such  aid,  a  court  of  equity  in  a  proper  case  will  relieve  as  against  such  bonds. 
Nash  V.  Baker,  37  Neb.  713;  56  N.  W.  Rep.  376.  To  same  effect;  Wullen- 
waker  v.  Dunnigan,  30  Neb.  877;  47  N.  W.  Rep.  420;  S.  C,  on  rehearing,  33 
Neb.  477;  50  N.  W.  Rep.  428. 

16.  Sstoppel  —  recitals  —  bona  fide  holders. —  County  bonds  bore  on 
their  face  recitals  that  they  were  issued  to  a  certain  railway  corporation  in 
payment  of  a  subscription  for  stock,  made  by  virtue  of  a  certain  act  of  the 
state  legislature  (cited  by  title  and  date)  and  acts  amendatory  thereof;  *'  the 
provisions  and  requirements  of  said  acts,  and  the  conditions  precedent  neces- 
sary to  the  subscription  aforesaid,  and  the  lawful  issue  of  this  bond,  having 
been  in  all  respects  fully  and  completely  complied  with  and  performed." 
Held,  that  the  defense  of  ultra  vires  was  not  available  in  an  action  on  the 
bonds,  as  against  a  bona  fide  purchaser  for  value  on  the  faith  of  the  recitals, 
and  without  notice  that  the  corporation  was  authorized  to  construct  only  a 
narrow-gauge  road,  and  that  the  bonds  were  issued  on  condition  that  the  road 
should  be,  as  it  in  fact  was,  of  standard  gauge.  Board  of  Commissioners  of 
Kingman  County  v.  Cornell  University,  6  C.  C.  A.  296;  57  Fed.  Rep.  149. 

Under  Howard's  Statutes  of  Michigan,  sections  5104, 5105,  which  authorize  the 
school  district  board  to  issue  bonds  only  in  specified  instances  and  on  a  vote  of 
the  school  district,  the  question  whether  the  proceedings  to  vote  bonds  are 
such  as  will  authorize  the  board  to  issue  them  is  one  of  fact,  to  be  determined 
by  the  board,  and  hence  a  recital  in  a  bond,  signed  by  two  of  the  three  mem- 
bers of  the  board,  that  the  bond  is  issued  pursuant  to  a  vote  of  the  qualified 
electors  at  a  special  school  meeting,  held  at  a  designated  date  and  place  in 
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accordance  with  law,  is  sufficient  evidence  of  the  legality  of  the  issue  to  pn> 
tect  a  bona  fide  purchaser,  though  the  records  of  the  board  do  not  show  ita 
authority  to  issue  the  bond.  Gibbs  v.  School  District  No.  10,  88  Mich.  334; 
50  N.  W.  Rep.  294. 

Though  a  county,  in  issuing  bonds  for  the  erection  of  a  building  to  be  tem- 
porarily used  as  a  court  house  until  a  projected  permanent  court  house  is 
erected,  exceeds  the  power  conferred  by  act  of  February  11, 1881,  authorizing  it 
to  issue  bonds  for  the  erection  of  a  court  house,  yet,  if,  at  the  time  the  bonda 
are  issued,  the  county  has  no  court  house,  and  the  bonds  recite  that  they  are 
issued  for  the  purpose  of  erecting  one,  and  contain  no  recitals  showing  want 
of  authority  to  issue  them,  the  county  will  be  estopped,  as  against  a  bona  fide 
purchaser,  to  set  up  that  they  were  not  issued  for  such  purpose.  Nolan  County 
V.  State,  83  Tex.  182;  17  S.  W.  Rep.  823. 

Refunding  bonds,  payable  to  bearer,  recited  that  they  were  issued  by 
the  board  of  supervisors  in  conformity  with  the  provision  of  an  act  authoriz- 
ing the  county  to  issue  such  bonds  and  provide  for  the  retirement  of  outstand- 
ing bonds.  Held,  that  the  purchaser  was  not  bound,  in  the  face  of  the  recitals 
borne  by  the  bonds,  to  investigate  the  nature  of  the  refunded  indebtedness. 
Ashley  v.  Presque  Isle  County,  (Ct.  of  App.)  60  Fed.  Rep.  55. 

Recitals  in  county  bonds  signed  and  issued  by  officers  not  authorized  to 
issue  them  are  not  binding  upon  the  county.  Brown  v.  Bon  Homme  County^ 
1  S.  D.  216 ;  46  N.  W.  Rep.  173. 

Under  Compiled  Laws  of  Kansas,  1885,  chapter  19,  article  1,  section  5,  which 
declares  that  the  powers  granted  to  cities  of  the  second  class  "shall  be  exer- 
cised by  the  mayor  and  common  council  of  such  cities,"  and  article  7,  section 
111,  which  directs  that  funding  bonds  shall  be  duly  issued  only  after  an  ordi- 
nance therefor  shall  be  duly  passed,  funding  bonds  signed  by  the  mayor  of  such 
a  city,  and  attested  by  the  city  clerk,  under  the  city  seal,  without  any  ordi- 
nance or  resolution  of  the  mayor  and  council,  are  void,  and  a  recital  in  such 
bonds,  to  the  effect  that  all  the  requirements  of  the  statutes  have  been  strictly 
complied  with  in  issuing  them,  does  not  estop  the  city  from  denying  their 
validity.     Swan  v.  City  of  Arkansas  City,  61  Fed.  Rep.  478. 

A  county  railway  aid  bond  reciting  that  it  was  issued  ''  in  pursuance  of  an 
election  by  the  taxable  inhabitants  of  C.  does  not  estop  the  county  from  show- 
ing that  a  "majority  of  the  taxable  inhabitants"  of  the  district  authorized  to 
vote  the  bonds  did  not  assent  to  the  issue.  Deland  v.  Platte  County,  54  Fed 
Rep.  828. 

A  recital  in  county  bonds  that  they  are  issued  * '  pursuant  to  an  order  of  the 
County  Court"  puts  all  persons  dealing  in  the  bonds  upon  inquiry  as  to  the 
terms  of  the  order.  Post  v.  Pulaski  County,  1  C.  C.  A.  405 ;  49  Fed.  Rep. 
628.  Where  bonds  are  issued  under  an  ordinance  which  is  invalid  on  its  face 
and  the  bonds  refer  to  the  ordinance,  the  reference  is  notice  of  the  provisions 
of  the  ordinance,  and  of  its  invalidity,  and  the  bonds  were  void,  even  in  the 
hands  of  innocent  purchasers.     Risley  v.  Village  of  Howell,  57  Fed.  Rep.  544. 

A  recital  in  bonds  that  they  are  issued  under  a  town  ordinance  does  not  estop 
the  town  from  showing  that  the  ordinance  was  never  published,  and  is,  there- 
fore, void,  where  neither  the  mayor  nor  clerk,  who  signed  the  bonds,  have  any 
duty  in  relation  to  publishing  ordinances,  or  determining  when  they  have  beea 
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published  according  to  law.  48  Fed.  Hep.  278,  and  44  Fed.  Rep.  262,  affirmed. 
Dixon  Co.  T.  Field,  4  Sup.  Ct.  Rep.  315 ;  111  U.  S.  83,  followed.  National 
Bank  of  Commerce  v.  Town  of  Granada,  4  C.  C.  A.  212 ;  54  Fed.  Rep.  100. 

When  the  laws  or  constitutional  provisions  relating  to  the  issuance  of  county 
bonds  point  to  the  county  records  as  evidence  of  facts  required  to  authorize 
their  issuance,  such  records,  and  not  the  recitals  in  the  bonds,  must  be  looked 
to  by  all  persons  proposing  to  deal  in  them.  Quaker  City  National  Bank  v. 
Nolan  County,  59  Fed.  Rep.  660. 

Municipalities  are  not  estopped  by  recitals  in  their  bonds,  except  as  to  mat- 
ters of  fact,  nor  even  then  if  the  facts  recited  are  matters  of  public  record,  open 
to  the  inspection  of  every  inquirer.  Sutliff  v.  Commissioners,  147  U.  S.  230 ; 
13  Sup.  Ct.  Rep.  318,  followed.  Coffin  v.  Kearney  County,  6  C.  C.  A.  288 ;  57 
Fed.  Rep.  137. 

In  an  action  by  an  innocent  purchaser  against  a  township  on  railway  aid 
bonds,  which  on  their  face  refer  to  the  act  authorizing  their  issuance  and  spe- 
cifically recite  the  taking  of  each  step  required  thereby,  the  township  is  estop- 
ped to  allege  invalidity  of  the  bonds  on  any  ground  except  that  they  were 
issued  in  violation  of  some  constitutional  or  statutory  requirement.  Township 
of  Washington  v.  Coler,  2  C.  C.  A.  272 ;  51  Fed.  Rep.  862.  As  to  who  is  a 
bona  fide  holder,  see  Lytle  v.  Town  of  Lansing,  147  U.  8.  59 ;  13  Sup.  Ct.  Rep. 
254. 

Recitals  in  bonds  issued  by  a  city  council  under  statutory  authority,  that 
they  are  "  refunding  "  bonds,  issued  to  take  up  "  old  bonds  falling  due,"  estop 
the  city  from  showing,  as  against  bona  fide  holders,  that  the  old  bonds  were 
invalid,  and,  therefore,  insufficient  to  support  the  issuance  of  the  new  ones. 
City  of  Cadillac  v.  Woonsocket  Institution  for  Savings,  7  C.  C.  A.  574 ;  58 
Fed.  Rep.  985. 

A  purchaser  of  municipal  bonds  is  bound  to  ascertain  whether  the  munici- 
pality has  power  to  issue  them,  and  an  utter  want  of  such  power  is  not  cured 
by  any  recitals  in  the  bonds.  Dixon  Co.  v.  Field,  111  U.  S.  83 ;  4  Sup.  Ct. 
Rep.  315,  followed.  Coffin  v.  Kearney  County,  6  C.  C.  A.  288 ;  57  Fed.  Rep. 
137. 

17.  Bstoppel  of  county  by  recitals  in  its  records. — A  municipal  town- 
ship of  Kansas,  that  voted  bonds  to  aid  in  the  construction  of  a  railroad  on 
an  agreed  line  through  the  township,  and  made  a  subscription  to  the  capital 
stock  of  the  company,  and  received  and  retains  the  certificates  of  stock  issued 
to  it,  the  proceedings  of  the  board  of  county  commissioners  affirmatively  show- 
ing that  all  the  requirements  of  the  statute  authorizing  such  vote  and  empow- 
ering such  subscription  had  been  duly  observed,  the  railroad  having  been  con- 
structed through  the  township  in  all  respects  in  strict  compliance  with  the 
terms  of  the  subscription,  and  being  regularly  operated,  in  an  action  of  man- 
damus to  compel  the  issue  and  delivery  of  the  bonds  voted,  is  estopped  from 
asserting  that  the  petition  presented  to  the  board  of  county  commissioners, 
requesting  an  election  to  be  called  at  which  to  vote  the  bonds,  was  not  signed 
by  two-fifths  of  the  resident  taxpayers  of  the  township,  the  board  of  county 
commissioners  having  found  and  determined  at  the  time  of  its  presentation 
that  it  was  so  signed,  and  was  legal  in  all  other  respects,  and  the  railroad  hav- 
ing been  constructed  through  the  township  on  the  faith  that  all  the  statutory 
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requirements  had  been  complied  with,  as  shown  by  the  journal  of  the  county 
board.  Hutchinson  &  8.  R.  Co.  y.  Board  of  Conmiissioners,  48  Eans.  70;  28 
Pac.  Rep.  1078. 

18.  Bpecital  of  authority  under  which  bonds  are  issued  not  conclusive 
on  bondholder. — A  recital  on  the  face  of  county  bonds  that  they  are  *' issued 
under  and  pursuant  to  order  of  the  County  Court  ♦  ♦  ♦  f or  subscription 
to  the  stock  of  the  M.  &  M.  R.  R  Co.,  as  authorized  by  an  act  *  *  * 
entitled  *  An  act  to  incorporate  the  M.  &  M.  R.  R.  Co. ,  approved  February 
20,  1866,'"  although  it  may  estop  the  county  in  favor  of  the  bondholder,  is  not 
conclusive  in  favor  of  the  county,  and  the  bondholder  may  introduce  evidence 
to  prove  that  the  bonds  were  issued  under  authority  of  another  statute.  37 
Fed.  Rep.  75,  affirmed.  Knox  County  v.  Ninth  National  Bank,  147  U.  8.  91; 
18  Sup.  Ct.  Rep.  267.  Of  similar  purport  is  the  case  of  Lewis  v.  City  of  Port 
Angeles,  7  Wash.  190;  84  Pac.  Rep.  914,  where  it  was  held  that  a  recital  in  an 
ordinance  submitting  a  proposition  to  bond  the  city  for  the  establishment  of 
an  electric  lighting  plant,  that  said  ordinance  was  passed  in  pursuance  of  a 
certain  act,  is  mere  surplusage;  and  where  the  act  recited  is  no  longer  in 
force,  but  is  substantially  re-enacted  by  the  repealing  act  under  which  the 
ordinance  must  in  fact  have  been  adopted,  there  is  no  ground  for  an  injunction 
on  the  bonds'  issue. 

19.  Whether  bonds  voted  to  one  railroad  company  can  be  claimed 
by  its  grantee  and  successor. — The  electors  of  Midland  township,  in  Gage 
county,  by  a  vote  authorized  the  supervisors  of  said  county  to  issue  and 
deliver  the  bonds  of  said  township  to  a  railroad  company  designated,  upon 
the  construction  by  it  of  a  certain  railroad.  The  railroad  company  named  as 
donee  failed  to  build  the  road,  sold  out  its  property  and  franchises,  and  its 
vendee  built  the  improvement  and  claimed  the  bonds.  Held,  that  the  electors 
of  the  township  were  entitled  to  stand  upon  the  very  letter  of  their  promise; 
that  the  supervisors  of  the  county  were  special  agents  of  the  electors  of  the 
township,  with  limited  powers,  and  would  be  enjoined,  at  the  suit  of  the 
township,  from  delivering  the  bonds  to  the  vendoe  of  the  company  named  as 
donee  in  the  election  proceedings.  Township  of  Midland  v.  Gage  County,  37 
Neb.  582;  56  N.  W.  Rep.  817.  Bonds  were  voted  in  aid  of  the  O.  H.  and  G. 
Railroad  Company,  which  afterwards  transferred  all  its  property  and  fran- 
chises to  the  II.  and  8.  Railroad  Company.  Held,  that  the  latter  company  suc- 
ceeded to  the  right  to  the  bonds,  and  could  compel  their  issue.  Hutchinson 
&  S.  R.  Co.  V.  Board  of  Commissioners,  48  Kans.  70;  28  Pac.  Rep.  i078. 

20.  Excessive  issue  of  bondii  —  rights  of  holders. —  Bonds  were  issued 
by  a  county  to  a  railroad  company  in  excess  of  the  amount  authorized.  When 
the  last  issue  was  made,  $25,150  was  due  from  the'  county,  and  185  bonds  for 
$500  each  were  then  issued.  Held,  that  the  $25,150  due  at  the  last  issue  was 
to  be  divided  pro  rata  between  the  holders  of  the  bonds  then  issued.  Gillim 
V.  Daviess  County,  (Ky.)  14  8.  W.  Rep.  838  (not  officially  reported). 

Where  bonds  are  issued  by  a  County  Court  at  different  times,  to  pay  for 
improvements,  under  an  act  limiting  the  total  amount  to  be  issued,  the  fact 
that  bonds  are  issued  beyond  the  limit  does  not  invalidate  such  bonds  as  were 
Issued  and  sold  before  the  limit  was  reached.  Catron  v.  LaFayette  County, 
106  Mo.  659 ;  17  8.  W.  Rep.  577.     In  an  action  on  bonds  issued  by  a  county 
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under  an  act  limiting  the  total  amount  to  be  issued,  the  amount  sued  on  being 
less  than  the  limitation,  the  petition  need  not  allege  that  there  was  not  an  over- 
issue, it  being  a  matter  of  defense  if  there  was.    Ibid. 

21.  MiscellaneouB  caaes. —  Unauthorized  delivery, —  Where  a  village  coun> 
cil,  under  the  statute  authorizing  the  issuance  of  water  works  bonds,  authorizes 
the  president  and  clerk  to  sign  the  bonds,  but  gives  no  authority  to  deliver 
them,  a  delivery  by  the  president  confers  on  the  holder  no  right  to  enforce 
payment,  Portsmouth  Savings  Bank  v.  Village  of  Ashley,  91  Mich.  670 ;  52 
N.  W.  Rep.  74. 

Officers  may  issue  less  than  amount  of  bonds  authorised. —  When  authority  is 
given  to  the  officers  of  a  public  corporation  by  an  election  or  otherwise  to  issue 
a  certain  amount  of  the  bonds  of  the  corporation,  the  officers  will  have  the 
power  and  the  right,  whenever  there  is  a  sufficient  reason  therefor,  to  issue  a 
less  amount  of  the  bonds  of  the  corporation.  Chicago,  K.  &  W.  R.  Co.  v. 
Township  of  Ozark,  46  Kans.  415 ;  26  Pac.  Rep.  710. 

Impairing  obligation  of  contract  by  subsequent  statutes  affecting  payment  cf 
bonds. —  The  rights  of  investors  in  state  bonds  become  vested  under  the  laws 
for  raising  revenue  to  pay  principal  and  interest  existing  at  the  time  the  bonds 
are  issued,  and  the  obligation  of  the  contract  is  impaired  by  subsequent  laws 
which  unduly  restrict  their  rights  to  compel  payment.  In  re  Copenhaver,  64 
Fed.  Rep.  660.  See,  also.  United  States  ex  rel.  Davis  v.  Knox  County,  51  Fed. 
Rep.  880, 

Compelling  levy  of  taxes  to  pay  bonds. —  The  act  of  Indiana  of  March  11, 1867, 
authorized  corporated  towns  to  raise  money  by  issuing  bonds,  and  to  levy  an 
annual  tax  in  addition  to  the  levy  for  general  purposes,  not  exceeding  fifty 
cents  on  each  $100  worth  of  taxable  property  and  one  dollar  on  each  ^oll,  to 
pay  for  the  same.  The  act  of  June  11,  1852,  authorized  town  trustees  to  levy 
an  annual  tax  for  general  purposes,  not  exceeding  fifty  cents  on  each  $100  of 
taxable  property  and  twenty -five  cents  on  each'poU.  The  act  of  1852,  section 
80,  provides  that  town  trustees  shall  levy  a  tax  "to  such  an  amount  as  they 
may  deem  necessary."  Held,  that  a  town  which  had  levied  and  properly 
applied  the  full  amount  of  taxes  authorized  by  the  first  two  statutes  aforesaid 
could  not  be  compelled  to  make  any  additional  levy  to  pay  a  judgment 
recovered  for  interest  on  bonds  issued  under  the  first  act.  United  States  ex 
rel.  Spitzer  v.  Town  of  Cicero,  1  C.  C.  A.  499 ;  50  Fed.  Rep.  147.  See, 
further,  People  ex  rel.  Rinard  v.  Town  of  Mt.  Morris,  137  111.  576 ;  27  N.  E. 
Rep.  757  ;  State  ex  rel.  Hudson  v.  Trammel,  106  Mo.  510  ;  17  S.  W.  Rep.  502 ; 
Chicago,  St.  P.,  M.  &  O.  R.  Co.  v.  Cuming  County,  81  Neb.  874 ;  47  N.  W. 
Rep.  1121 ;  United  States  ex  rel.  Jones  v.  County  Court  of  Macon  County,  144 
U.  S.  568 ;  12  Sup.  Ct.  Rep.  921. 

Whether  bonds  constitute  a  part  of  the  genei'al  indebtedness  of  city  issuing 
them. —  The  charter  of  Seattle,  article  8,  section  8,  authorizes  the  city  council 
to  issue  local  improvement  bonds,  and  section  9  provides  that  they  shall  be 
I)aid  for  by  the  city  from  the  proceeds  of  the  assessments,  in  the  improvement 
districts,  "but  the  city  shall  be  liable  for  the  payment  of  both  principal  and 
interest."  Held,  that  such  bonds,  when  issued,  will  constitute  part  of  the 
city's  general  and  primary  indebtedness,  and  an  ordinance  attempting  to  make 
It  liable  onlv  in  the  event  of  a  failure  to  collect  the  assessments  is  invalid;  and 
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the  bonds  cannot  be  issued  when  the  amount  would  increase  the  debt  of  said 
city  in  violation  of  the  Constitution  of  Washington,  article  8,  section  6,  forbid- 
ding any  city  to  become  indebted  to  an  amount  exceeding  one  and  a  half  per 
cent  of  its  taxable  property,  except  by  the  consent  of  three-fifths  of  its  voters, 
Austin  V.  City  of  Seattle,  2  Wash,  667;  27  Pac.  Rep.  657. 

Beg  adjudicata. —  Five  persons,  as  taxpayers,  on  behalf  of  themselves  and 
all  other  taxpayers  of  M.,  obtain  an  injunction  to  restrain  the  issue  and  sale  of 
municipal  bonds  on  account  of  their  legal  invalidity,  the  defendants  being  the 
mayor  and  the  clerk  of  the  city  authorized  by  such  ordinance  to  sign  and 
countersign  and  seal  such  bonds,  and  deliver  them  to  commissioners  author- 
ized by  the  ordinance  to  receive  and  sell  the  same.  Such  injunction  is  dis- 
solved. Afterwards  two  of  these  plaintiffs,  as  taxpayers,  obtain  an  injunc- 
tion to  restrain  collection  of  taxes  to  pay  interest  on  such  bonds  on  account  of 
their  legal  invalidity,  the  defendants  being  the  city  and  its  marshal.  There  is 
suflScient  identity  of  parties  here  to  justify  the  application  of  the  defense  of 
res  judicata.  Gallaher  v.  City  of  Moundsville,  34  W.  Va.  730;  12  8.  E. 
Rep.  859. 
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(Supreme  Court  of  Colorado,  November  22,  1803.) 

1.  Municipal  corporations.  Powers.  Ordinances.  A  municipal  cor- 
poration can  exercise  only  such  powers  as  are  granted  to  it  by  its  charter  or  by 
the  general  law  of  the  state,  either  in  express  words  or  by  necessary  or  rea- 
sonable implication,  or  such  as  are  incidental  to  the  powers  expressly  granted, 
or  such  as  are  essential  to  the  objects  and  purposes  of  the  corporation.  A 
municipal  corporation,  under  a  general.grant  of  authority,  cannot  adopt  ordi- 
nances which  infringe  the  spirit  or  are  repugnant  to  the  policy  of  the  state,  as 
declared  in  its  legislation. 

2.  Validity  of  ordinances.  Reasonableness.  An  ordinance  expressly 
authorized  by  specific  and  definite  legislative  authority  will  be  upheld,  unless 
it  confiicts  with  the  Constitution  of  the  state  or  nation;  but  an  ordinance 
which  the  municipality  assumes  to  pass  by  virtue  of  its  incidental  powers,  or 
under  a  general  grant  of  authority,  will  be  declared  invalid,  unless  it  be  rea- 
sonable, fair  and  impartial,  and  not  arbitrary  or  oppressive. 

3.  Livery  stable  not  a  nuisance  per  se.  A  livery  stable  in  a  town  or 
city  is  not  per  se  a  nuisance,  though  it  may  become  a  nuisance,  if  not  con- 
structed, kept  and  used  in  a  proper  manner. 

4.  Ordinance  as  to  livery  stables  declared  unreasonable.  An 
ordinance  prohibiting  the  location  of  a  livery  stable  in  any  block  in  which 
a  school  building  is  situated,  or  in  any  block  which  is  opposite  to  a  block  in 
which  a  school  building  is  sitiiated.  without  reference  to  the  maniaerin  which 
such  stable  is  constructed,  kept  or  used,  and  without  further  specifying  the 
distance,  cannot  be  regarded  as  reasonable,  and  so  cannot  be  upheld  as  valid, 
under  a  general  or  incidental  grant  of  authority  to  the  municipality  assuming 
to  pass  it. 
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ACTION  for  \dolation  of  city  ordinance.     On  the  trial,  judg- 
ment was  rendered  as  follows :  "  That  said  defendant  be 
fined  in  the  sum  of  ten  dollars  and  costs,  and  in  default  of  the 
payment  of  the   same,  that  the  said  defendant  be  imprisoned 
in  the   city   jail  of  the  city  of  Denver  until  said  fine   is  fully 
satisfied,    not   to    exceed   five    days."      Defendant   brings    the 
cause  to  this  court  by   writ   of  error.     This   action   was   tried 
in   the   County  Court   upon   an  agreed   statement  of    facts  as 
follows :    "  That    this    action    was    originally    brought    before 
S.  D.  Barnes,  Esq.,  police  magistrate  of  the  city  of  Denver,  to 
recover  a  fine  and  costs  for  the  violation  of  an  ordinance,  No.  8, 
of  the  series  of  1888,  and  entitled  '  A  bill  for  an  ordinance  to 
amend  section  46,  of  ordinance  No.  23,  of  the  Ordinances  of  the 
City  of  Denver,  of  the  series  of  1885,  entitled  '  Public  Health,' ' 
signed  and  approved  July  11,  1885,  and  also  known  as  section  1, 
art.  7,  c.  10,  of  the  Laws  and  Ordinances  of  the  City  of  Denver, 
published  by  authority  in  1886,  which  ordinance  is  as  follows : 
*Be  it  enacted  by  the  city  council  of  the  city  of  Denver,  that 
said  section  46,  of  ordinance  No.  23,  of  the  Ordinances  of  the 
City  of  Denver,  of  the  series  of  1885,  be  amended  so  as  to  read 
as  follows :  '  Sec.  46.  No  candle  factory,  rendering  establishment, 
soap  factory,  hvery  stable  or  stable  for  the  boarding  of  horses, 
shall  be  erected,  established  or  carried  on  in  any  block  in  this 
city  (unless  the  same  shall  be  in  operation  at  the  date  of  the  pass- 
age of  this  article)  without  a  permit  from  the  city  council.     The 
city  council  shall  not  grant  a  permit  for  the  erection  or  carrying 
on  of  either  or  any  of  the  above-mentioned   establishments  or 
vocations  in  any  block  in  the  city  of  Denver  when  a  majority  of 
the  owners  of  the  lots  composing  any  such  block  shall  protest,  in 
writing,  against  the  erection,  establishment  or  carrying  on  of  the 
same  therein.     No  permit  shall  be  issued  by  the  city  council  for 
any  candle  factory,  rendering  establishment  or  soap  factory  to  be 
erected,  carried  on  or  conducted  within  500  feet  of  any  school 
building  in  the  city  of  Denver,  nor  for  any  livery  stable  in  any 
block   in   which  a  school   building  is  situated,  or  in  any  block 
which  is  opposite  to  a  block  in  which  a  school  building  is  situated.' ' 
It  is  agreed  that  the  penalty  of  this  amended  ordinance  is  as 
follows :  Section  6,  art.  9,  c.  10,  of  the  Laws  and  Ordinances  of 
the  City  of  Denver,  Colo.,  1886,  provides :  '  That  any  person  or 
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persons  guilty  of  a  violation  of  any  of  the  foregoing  provisions 
of  this  chapter,  where  a  penalty  is  not  fixed  for  such  violation, 
shall,  upon  conviction,  be  fined  for  each  and  every  offense  in  a 
sum  not  less  than  $10  nor  more  than  $100.'  That  upon  the  trial 
of  said  case  in  said  police  court  the  only  testimony  that  was  offered 
on  the  part  of  the  city  was  that  said  livery  stable  was  carried  on 
within  500  feet  of  a  school  building,  and  that  the  said  block  in 
which  the  said  livery  stable  was  conducted  was  opposite  to  a 
block  in  which  a  school  building  was  situated.  That  judgment 
was  rendered  against  said  defendant,  from  which  defendant 
prayed  an  appeal  to  the  County  Court.  It  is  conceded  that  said 
defendant  occupied  and  conducted  a  livery  stable  within  the 
limits  prohibited  by  the  ordinance,  which  was  erected  and  put  in 
operation  after  the  18th  day  of  February,  1888,  and  that  at  the 
time  of,  and  prior  to,  the  commencement  of  this  action,  the 
defendant  was  engaged  in  running  a  livery  stable,  or  stable  for  the 
boarding  of  horses.  There  being  no  dispute  as  to  the  facts,  the 
only  question  presented  in  the  court  for  consideration  is  whether 
the  ordinance  or  regulations  regularly  adopted  and  enacted  by  the 
city  council  of  the  city  of  Denver  is  valid." 

Charles  M.  Campbelly  for  plaintiff  in  error.  John  F,  Shaf- 
roth^  Oreeley  W.  Whitford  and  A.  B.  Seaman^  for  defendant  in 
error. 

Elliott,  J.  {after  stating  the  facts).  The  assignments  of  error 
challenge  the  validity  of  the  ordinance  under  which  defendant 
was  convicted.  Among  other  things,  the  ordinance  provides  that 
no  livery  stable,  or  stable  for  the  boarding  of  horses,  shall  be 
erected,  established  or  carried  on  in  any  block  in  this  city  (unless 
the  same  shall  be  in  operation  at  the  date  of  the  passage  of  the 
ordinance)  without  a  permit  from  the  city  council,  and  that  no 
permit  shall  be  issued  for  any  livery  stable  in  any  block  in  which 
a  school  building  is  situated,  or  in  any  block  opposite  to  a  block 
in  which  a  school  building  is  situated.  It  is  conceded  that 
defendant  occupied,  conducted  and  was  engaged  in  running  a 
livery  stable  for  the  boarding  of  horses  within  the  limits  prohib- 
ited by  the  ordinance  at  the  time  of,  and  prior  to,  the  commence- 
ment of  this  action,  and  that  the  stable  was  erected  and  put  in 
operation  after  the  adoption  of  the  ordinance,  February  18, 1888. 
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1.  In  the  case  of  City  of  Diirango  v.  Keinsberg,  16  Col.  327 ; 

26  Pac.  Rep.  820,  this  court  declared  the  law  as  follows  in  respect 
to  the  powers  of  municipal  corporations :  "  A  municipal  corpo- 
ration can  exercise  only  such  powers  as  are  granted  to  it  by  its 
charter,  or  by  the  general  law  of  the  state,  either  in  express  words 
or  by  necessary  or  reasonable  implication,  or  such  as  are  inciden- 
tal to  the  powers  expressly  granted,  or  such  as  are  essential  to  the 
objects  and  purposes  of  the  corporation.  A  municipal  corpora- 
tion, under  a  general  ^rant  of  authority,  cannot  adopt  ordinances 
which  infringe  the  spirit  or  are  repugnant  to  the  policy  of  the 
state,  as  declared  in  its  legislation." 

2.  In  this  case  the  question  arises,  what  kind  of  legislative 
authority  was  there,  if  any,  for  the  enactment  of  the  ordinance 
under  which  defendant  was  convicted  ?  In  determining  this  ques- 
tion the  following  distinction  is  to  be  observed :  An  ordinance 
expressly  authorized  by  specific  and  definite  legislative  authority 
will  be  upheld,  unless  it  conflicts  with  the  Constitution  of  the 
state  or  nation,  while  an  ordinance  which  the  municipality 
assumes  to  pass  by  virtue  of  its  incidental  powers,  or  under  a 
general  grant  of  authority,  will  be  declared  invalid,  unless  it  be 
reasonable,  fair  and  impartial,  and  not  arbitrary  or  oppressive. 
1  Dill.  Mun.  Corp.  (4th  ed.)  §§  319-322,  327  et  seq.;  Tugman  v. 
City  of  Chicago,  78  111.  405 ;   May  v.  People,  1  Col.  App.  167 ; 

27  Pac.  Rep.  1010.  The  following  provisions  of  the  charter  of 
the  city  of  Denver  were  in  force  at  the  time  of  the  adoption  of 
the  ordinance  in  question,  and  they  are  now  relied  on  to  sustain 
its  validity :  "  Sec.  20.  The  city  council  shall  have  power  by 
ordinance :  *  *  *  Eleventh.  Exclusively  to  license,  regu- 
late, and  tax  any  or  all  lawful  occupations,  business  places,  amuse- 
ments, places  of  amusement,  and  may  fix  the  rate  of  charges  for 
the  carriage  of  persons  and  property  within  the  city,  by  licensed 
hackmen,  omnibusmen,  carriagemen,  draymen  and  expressmen. 
*  *  *  Fifty-eighth.  To  regulate  or  prevent  the  carrying  on 
of  any  business  which  may  be  dangerous  or  detrimental  to  public 
health,  or  the  manufacture  or  vending  of  articles  obnoxious  to 
the  health  of  the  inhabitants ;  and  to  declare,  prevent  or  abate 
nuisances  on  public  or  private  property  and  the  cause  thereof." 
See  Sess.  Laws,  1885,  pp.  81,  82,  87.  The  following  provision 
of  the  charter  was  passed  after  the  adoption  of  the  ordinance  in 
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question :  "  The  city  council  shall  have  the  power  to  make  all 
ordinances  which  shall  be  necessary  and  proper  for  carrying  into 
execution  the  powers  specified  in  this  act,  and  to  make  all  ordi- 
nances which  it  may  deem  necessary  or  requisite  for  the  good 
order,  health,  good  government  and  general  welfare  of  the  city." 
See  Sess.  Laws,  1889,  p.  129  (amendment  to  section  21  of  the 
charter  of  1885).  By  virtue  of  the  foregoing  provisions,  it  is 
contended  that  the  city  council  were  authorized  to  control 
absolutely  the  location  and  carrying  on  of  livery  stables  within 
the  limits  of  the  city ;  that,  by  virtue  of  the  power  to  regulate 
and  prevent,  they  might  prescribe  the  limits  for  such  stables,  at 
their  discretion,  and  prohibit  their  being  conducted  elsewhere ; 
and  that  they  might  declare  and  abate  livery  stables  as  nuisances,- 
if  carried  on  within  such  interdicted  limits,  or  visit  upon  the 
proprietors  such  penalties  as  would  compel  them  to  yield 
obedience  to  any  ordinance  the  council  might  deem  proper  to 
exact  upon  such  subject.  In  our  opinion  the  charter  provisions 
above  quoted  will  not  bear  the  construction  contended  for.  The 
power  conferred  is  not  suflBciently  express,  specific  or  definite  to 
warrant  such  unrestrained  municipal  legislation  affecting  private 
property.  The  grant  of  power  to  regulate  lawful  occupations 
and  business  places  is  certainly  not  an  express  grant  of  power  to 
locate  or  prescribe  the  limits  of  carrying  on  lawful  occupations 
upon  private  premises.  The  grant  of  power  to  regulate  and  pre- 
vent the  carrying  on  of  business  dangerous  or  detrimental  to 
public  health,  and  to  declare,  prevent  or  abate  nuisances,  is  not 
to  be  construed  as  vesting  the  city  council  with  authority  to  pro- 
hibit, at  their  discretion,  the  existence  of  well-con struQted,  well- 
regulated  and  well-conducted  livery  stables.  Neither  does  the 
*' general  welfare"  clause,  adopted  after  the  passage  of  the 
ordinance  in  question,  confer  full  and  specific  power  upon 
the  city  council  for  that  purpose.  The  ordinance  in  question 
must,  therefore,  be  subjected  to  the  test  of  reasonableness ;  and 
the  particular  provision  under  consideration  cannot  stand,  in 
any  event,  unless  its  adoption  was  a  reasonable  exercise  of  the 
incidental  or  general  grants  of  power  contained  in  the  charter. 
Whether  the  city  government  can  be  vested  with  such  authority 
as  is  contended  for  need  not  now  be  considered.  Everett  v. 
City  of  Council  Bluffs,  46  Iowa,  66. 
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8.  A  livery  stable  in  a  town  or  city  is  not  per  se  a  nuisance, 
though  it  may  become  a  nuisance,  if  not  constructed,  kept  and 
used  in  a  proper  manner.  Flint  v.  Kussell,  5  Dill.  151 ;  Kirk- 
man  V.  Handy,  11  Humph.  406.  The  ordinance  in  question  is 
not  directed  against  livery  stables  improperly  kept  or  used,  but 
against  all  livery  stables  within  the  prescribed  limits.  There  is 
nothing  to  indicate  that  there  was  anything  improper  in  the  con- 
struction, keeping  or  use  of  defendant's  stable.  The  sole  conten- 
tion on  the  part  of  the  city,  therefore,  is  confined  to  the  single 
fact  that  defendant  had  located  and  conducted  his  stable  within 
the  limits  prohibited  by  the  ordinance ;  that  is,  in  a  block  opposite 
to  a  block  in  which  a  school  building  was  situated.  The  ordinance, 
however,  does  not  undertake  to  declare  that  a  livery  stable  con- 
ducted within  the  interdicted  limits  shall  be  deemed  a  nuisance 
per  se,  nor  do  we  intimate  that  such  an  ordinance  would  have 
been  valid  if  passed..  City  of  Denver  v.  Mullen,  7  Col.  345 ;  3 
Pac.  Rep.  693 ;  State  v.  Mott,  61  Md.  297. 

4.  It  is  true  there  was  testimony  showing  that  defendant  occu- 
pied and  carried  on  a  livery  stable  within  500  feet  of  a  school 
building,  and  also  that  said  livery  stable  was  in  a  block  opposite 
to  a  block  in  which  a  school  building  was  situated.  But  the  ordi- 
nance does  not*  provide  that  livery  stables  shall  not  be  located  or 
conducted  within  500  feet  of  any  school  building,  nor  is  any  other 
distance  prescribed.  The  500-feet  limit  applies  only  to  candle 
factories,  rendering  establishments  and  soap  factories.  In  respect 
to  livery  stables,  the  language  is,  "  that  no  permit  shall  be  issued 
*  *  *  for  any  livery  stable  in  any  block  in  which  a  school 
building  is  situated,  or  in  any  block  which  is  opposite  to  a  block 
in  which  a  school  building  is  situated."  The  record  in  this  cause 
does  not  show  the  size  or  dimensions  of  blocks  in  the  city  of  Den- 
ver, nor  does  it  show  that  the  blocks  are  of  uniform  dimensions. 
There  is,  therefore,  no  definite  distance  from  school  buildings 
within  which  the  construction  and  carrying  on  of  livery  stables 
are  prohibited  by  the  ordinance.  For  illustration,  suppose  the 
city  is  laid  out  into  blocks  of  uniform  dimensions,  intersected  by 
streets  and  alleys  at  right  angles.  In  sucli  case,  if  a  school  building 
were  located  on  an  interior  block,  livery  stables  would,  by  the  ordi- 
nance, be  excluded  from  five  blocks ;  and  if  the  blocks  were  400  feet 
in  length  by  266  feet  in  width  and  the  streets  80  feet  wide,  a  school 
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building  might  be  so  situated  as  to  exclude  the  location  of  a  livery 
stable  nearly  1,000  feet  distant  from  it  —  that  is,  the  diagonal 
length  of  two  blocks,  and  the  width  of.  the  intervening  street. 
On  the  other  hand,  a  stable  might  be  located  only  a  little  more 
than  100  feet  from  a  school  building  —  that  is,  on  the  comer 
diagonally  across  from  it  —  and  yet  not  be  in  the  same  block,  nor 
in  any  block  directly  opposite  thereto.  More  than  this,  the  stable 
located  at  the  greater  distance  would  face  from,  and  be  out  of 
sight  of,  the  school  building,  while  the  nearer  stable  would  be  in 
full  view  of  it ;  and  yet  the  location  of  the  further  stable  would 
be  contrary  to  the  ordinance,  while  the  nearer  stable  would  not 
be.  If  it  be  considered  that  the  ordinance  applies  to  blocks 
diagonally  opposite  to  a  school  building,  its  operation  is  in  some 
respects  still  more  objectionable,  for  in  such  case  livery  stables 
would  be  excluded  for  nine  blocks  from  every  school  building 
situated  in  the  interior  of  the  city.  Even  the  foregoing  illustra- 
tion does  not  fully  show  the  unreasonableness  of  the  ordinance  in 
question.  There  is  nothing  in  the  record  to  show  that  the  blocks 
of  the  city  are  of  uniform  size.  Some  may  be  larger  than  above 
supposed,  and  some  may  be  twice  or  three  times  as  large,  a,s  in 
case  where  the  usual  intersecting  street  or  streets  have  not  been 
cut  through.  An  ordinance  so  uncertain,  so  indeftnite,  so  unsuit- 
able and  unsatisfactory  to  accomplish  the  desired  object,  cannot 
be  regarded  as  reasonable,  and  so  cannot  be  upheld  under  the 
authority  supposed  to  be  granted  by  the  city  charter.  Ordinances 
of  the  kind  in  question,  though  not  strictly  criminal,  are  highly 
penal,  and  cannot,  unless  free  from  legal  and  constitutional  objec- 
tion, be  permitted  to  prejudice  the  rights  and  privileges  of  the 
citizen  in  respect  to  the  use  and  enjoyment  of  his  private  prop- 
erty. The  judgment  of  the  County  Court  is  reversed,  and  the 
cause  remanded.* 

MunicipcLl  corporatioxis — regrulation  of  livery  atables  —  reaaonable- 
nesB  and  vcLlidity  of  ordinance. —  Compare  with  the  principal  case  City 
of  St.  Louis  V.  Russell,  7  Am.  R.  R.  &  Corp.  Rep.  759,  and  note. 

*  Reported  in  34  Pac.  Rep.  902. 
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Abbott  et  ux.  v.  Inteknational  Bldg.  &  Loan  Assn.  et  al. 

(Supreme  Court  of  Texas,  March  8,  1894.) 

1.    BUCLDINO  AND  LOAN  ASSOCIATIONS.      PREMIUM.      UsURY.      A  UOte  given 

to  a  building  and  loan  association  for  a  loan  of  1 1,440  provided  for  the  pay- 
ment of  12,600  (the  $1,160  being  premium  for  the  privilege  of  borrowing)  on 
or  before  the  maturity  of  certain  shares  in  the  association,  which  could  not  be 
more  than  200  months  thereafter,  with  interest  at  six  per  cent  till  paid.  The 
by-laws  of  the  association  (made  a  part  of  the  note)  provided  that  it  might  be 
satisfied  at  any  time  by  paying  the  amount  of  the  loan,  and,  in  addition  to  the 
interest  already  paid,  one-eighth  of  the  entire  premium  for  each  year  that  the 
borrower  had  had  the  money.  Held,  that  it  was  usurious,  as  providing  for 
more  than  twelve  per  cent  interest  per  annum. 

2.  Being  usurious,  the  borrower  was  entitled  to  have  all  moneys  paid  by 
him  on  the  note,  credited  upon  the  principal. 

3.  Correcting  mistake  in  contract.  A  contract  providing  for  the  pay- 
ment of  twenty-six  dollars  per  month  on  thirteen  shares  in  a  building  and  loan 
association,  "as  provided  for  in  the  by-laws  of  the  association,"  which  are 
made  a  part  of  the  contract,  furnishes  the  evidence  of  a  mutual  mistake — the 
by-laws  providing  only  for  a  payment  of  one  dollar  per  month  on  each  share 
—  which  may  be  corrected. 

IJpson  cfe  Bergstrom^  for  plaintiffs  in  error.     B,  Z.  Aycockj 
for  defendants'in  error. 

Brown,  J.  About  January,  1884,  Thomas  H.  Abbott  sub- 
scribed for  seven  shares  of  the  first  series  of  stock  in  the  Inter- 
national Building  and  Loan  Association,  and  in  1886  he  subscribed 
for  six  shares  in  the  fifth  series  of  the  stock  in  said  association, 
the  shares  being  $100  each.  On  the  16th  day  of  April,  1886, 
Abbott  borrowed  from  the  association  $1,440,  for  which  he  gave 
the  following  note,  joined  by  his  wife :  "  2,600.00.  San  Antonio, 
Texas,  April  12,  1886.  On  or  before  the  maturity  of  the  first 
and  fifth  series  of  stock  of  the  International  Building  and  Loan 
Association,  we  promise  to  pay  to  the  order  of  the  International 
Building  and  Loan  Association,  at  its  principal  ofiice  in  San 
Antonio,  Texas,  the  sum  of  twenty-six  hundred  dollars  ($2,600), 
with  interest  at  the  rate  of  six  per  cent  per  annum  from  the  date 
hereof  until  paid ;  also,  the  lurther  sum  of  twenty-six  dollars 
($26.00)  per  month  from  this  date  until  maturity  of  the  aforesaid 
stock  as  provided  for  in  the  by-laws  of  said  association,  which 
by-laws  are  made  and  taken  to  be  a  part  hereof."     To  secure  the 
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payment  of  the  above  note,  Abbott  and  wife  executed  and  deliv- 
ered to  William  Holland  a  deed  of  trust  convejing  to  him  the 
property  described  in  the  petition,  which  deed  contained  the  usual 
provisions  for  sale  in  case  of  failure  to  pay  principal,  interest  or 
monthly  payments  on  stock.  The  interest  was  to  be  paid  monthly, 
and  one  dollar  on  each  share  of  stock  to  be  paid  each  month. 
Abbott  paid  the  monthly  installments  on  his  shares  of  stock  up 
to  and  including  November,  1890,  and  paid  the  interest  on  the 
note  for  the  same  time,  amounting  to  the  sum  of  $715,  when  he 
refused  to  pay  any  more.  In  June,  1891,  Holland  advertised  the 
property  for  sale,  and  Abbott  sned  out  an  injunction  to  restrain 
the  sale.  Defendant  answered,  setting  np  the  note  and  deed  of 
trust,  and  alleging  the  failure  and  refusal  of  Abbott  to  pay  the 
interest  and  monthly  installments  on  the  note,  praying  that  the 
deed  of  trust  be  foreclosed,  and  the  property  sold  to  pay  the  debt. 
Defendant  also  alleged  that  the  sum  of  twenty-six  dollars,  to  be 
paid  each  month,  was  inserted  in  the  note  by  mutual  mistake,  and 
should  have  been  thirteen  dollars.  The  court  found  this  to  have 
been  a  mistake.  The  District  Court  gave  judgment  for  the  Inter- 
national Building  and  Loan  Association  against  Thomas  H.  Abbott 
for  $743.85,  foreclosing  the  deed  of  trust,  and  ordering*  the  land 
to  be  sold.  The  shares  of  stock  pledged  were  by  the  court  can- 
celed.   This  judgment  was  affirmed  by  the  Court  of  Civil  Appeals. 

PlaintifE  in  error  complains  of  the  ruling  of  the  court  in  hold- 
ing that  the  mistake  committed  by  inserting  twenty nsix  drfllars  for 
thirteen  dollars  in  the  note  could  be  corrected,  because  it  was  not 
shown  to  be  a  mutual  mistake.  The  note  expressly  made  the 
by-laws  a  part  of  it.  These  by-laws  prescribed  that  a  shareholder 
should  pay  one  dollar  per  month  on  each  share  of  stock,  and,  there 
being  thirteen  shares,  would  make  thirteen  dollars  per  month  to 
be  paid.  This  showed  of  itself  that  there  was  a  mistake  in  insert- 
ing more  than  the  by-laws  allowed,  and  was  properly  corrected. 
The  contract  furnished  within  itself  the  evidence  of  the  mistake. 

Abbott  claims  that  the  note  is  usurious,  and  that  he  is  entitled, 
under  the  law,  to  have  all  money  paid  as  interest  credited  on  the 
principal,  and  the  balance  of  the  principal  settled  out  of  the 
value  of  his  matured  stock.  He  also  prays  for  a  recovery  of  his 
six  shares  of  stock  in  the  possession  of  the  defendant.  The  by-laws 
of  defendant  association  required  that  each  stockholder  should. 
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for  each  month,  pay  one  dollar  upon  each  share  of  stock  owned 
by  him,  until  such  share  should  be  of  the  value  of  $200,  when 
the  stock  should  be  matured,  and  surrendered  to  the  association, 
the  stockholder  receiving  the  sum  of  $200  for  each  share,  less 
any  amount  in  which  he  might  be  indebted  to  the  associa- 
tion. If  a  shareholder  borrowed  money  from  the  association, 
he  was  required  to  transfer  and  deliver  his  shares  of  stock  to 
it,  to  be  held  until  they  matured  under  the  by-laws,  when  the 
debt  would  become  due,  the  stock  canceled,  and  the  sum  due  to 
the  shareholder  upon  the  shares  applied  to  the  payment  of  the 
debt.  If  a  shareholder  who  borrowed  desired  to  pay  off  the  debt 
and  redeem  his  stock  before  the  time  that  it  matured,  he  coyld  do 
so  by  paying  the  debt,  and,  in  addition  to  the  interest  already 
paid,  pay  the  one-eighth  part  of  the  premium  for  each  year  that 
he  had  the  use  of  the  money.  The  premium  bid  for  the  privilege 
of  borrowing  was  a  disguise  for  unlawful  interest,  and  in  fact  was 
a  sum  to  be  paid  for  the  use  of  money  in  addition  to  the  specified 
rate  of  interest ;  and,  if  the  rate  charged  as  interest  and  the  pre- 
mium amounted  to  more  than  twelve  per  cent  per  annum,  the 
contract  is  usurious.  Jackson  v.  Cassidy,  68  Tex.  287  ;  4  S.  W. 
Rep.  541 ;  Association  v.  Lane,  81  Tex.  369 ;  17  S.  W.  Rsp. 
77 ;  Association  v.  Robinson,  78  Tex.  163 ;  14  S.  W.  Rep.  227, 
The  note  was  to  fall  due  at  the  maturity  of  the  stock.  If  there 
was  no  profit  on  the  shares,  the  payment  of  a  dollar  per  month  for 
200  months  would  make  each  share  worth  $200,  which  would 
mature  the  stock,  and  the  note  become  payable  at  that  time.  The 
by-laws  secure  to  each  shareholder  the  right  to  withdraw  at  any 
time  as  much  as  he  may  have  paid  in  on  it.  Hence,  there  could 
be  no  loss  to  the  stockholder,  and  the  time  of  maturity  of  stock 
and  note  could  not  be  postponed  beyond  200  months.  Giving  to 
the  defendant  the  benefit  of  the  longest  time  for  the  maturity  of 
the  note,  it  would  fall  due,  as  before  stated,  at  200  months  from 
date.  The  premium  ($1,160)  would  then  be  paid,  in  addition  to 
the  annual  interest  which  had  been  before  paid,  for  the  use  of  the 
sum  of  $1,440  for  that  time.  The  premium  paid  would  be  at  the 
rate  of  $5.80  per  month,  or  $69.60  per  annum,  which,  added 
to  the  annual  interest,  $156,  would  make  the  sum  of  $225.60 
paid  per  annum  for  the  use  of  the  sum  borrowed,  which  would 
be   at   the    rate   of   about   fifteen   per   cent,   which,  being   in 
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excess  of  the  lawful  rate,  would  make  the  note  void  for  the 
interest,  and  all  payments  made  as  interest  should  be  credited 
upon  the  principal.  If  Abbott  had  desired  to  pay  off  the  note 
before  maturity  of  the  stock,  he  must,  in  addition  to  the  annual 
interest,  have  paid  one-eighth  of  the  premium  for  each  year  that 
he  had  the  use  of  the  money.  If,  for  instance,  at  the  end  of  the 
first  year  he  wished  to  pay  the  note,  he  must  pay  the  principal, 
$1,440,  and  for  the  use  of  it  for  that  year  also  pay  $145,  in  addi- 
tion to  $156  interest  already  paid,  making  the  sum  of  $301  paid 
for  using  $1,440  during  one  year  —  a  fraction  more  than  twenty 
per  cent.  Abbott  could  not  discharge  this  note  at  any  time  with- 
out paying  more  than  twelve  per  cent  per  annum  for  the  use  of 
the  money.  Hence,  it  was  unquestionably  usurious.  When  this 
case  was  before  this  court  at  a  former  term,  it  was  considered 
alone  upon  the  last  proposition.  A  mistake  was  made  in  the  cal- 
culation, by  which  the  annual  interest  was  omitted  from  the  esti- 
mate of  the  sum  paid  for  the  use  of  the  money,  and  thus  it 
appeared  to  be  less  than  twelve  per  cent  on  the  money  borrowed. 
The  court,  under  this  error,  held  the  contract  not  to  be  usurious, 
but  the  mistake  is  evident  to  any  one  reading  the  opinion. 

The  Court  of  Civil  Appeals  found  that  Abbott  paid  as  interest 
on  this  note  the  sum  of  $715,  and  that  in  June,  1891,  the  defend- 
ant association  declared  his  seven  shares  of  stock  matured,  and 
fixed  a  value  on  the  same  at  $133.50  per  share,  which  was  paid  to 
other  stockholders  of  the  same  series.  At  this  price  the  seven 
shares  would  amount  to  $934.50.  The  note  being  usurious, 
Abbott  was  entitled,  under  the  law,  to  have  the  money  paid  as 
interest  applied  to  the  payment  of  the  principal,  and  that  the 
balance  of  the  note  be  satisfied  out  of  the  sum  due  liim  on  the 
stock.  Adding  to  the  $715  paid  as  interest  the  sum  of  $934.50 
due  for  stock  would  make  the  sum  of  $1,049.50,  from  which 
deduct  $1,440,  the  principal  of  the  note,  and  we  have  the  sum  of 
$209.50,  balance  due  to  Abbott  in  June,  1891.  This  sum  he  had 
a  right  to  receive,  together  with  his  six  shares  of  stock  of  the 
fifth  series ;  and  he  will  be  entitled  to  recover  interest  from  the 
1st  day  of  July,  1891,  on  the  balance  due  him,  that  date  being 
the  most  definite  time  "we  can  arrive  at  from  the  facts.  For  the 
error  committed  in  holding  tlie  note  to  be  free  from  usury,  the 
judgments  of  tlie  District  Court  and  the  Court  of  Civil  Appeals 
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are  reversed,  and  judgment  is  here  rendered  for  the  plaintiffs  in 
error,  Thomas  H.  Abbott  and  Johanna  Abbott,  that  the  injunc- 
tion heretofore  granted  in  this  case  be  perpetuated,  and  that  the 
defendants,  William  Holland  and  the  International  Building  and 
Loan  Association,  be  forever  enjoined  from  enforcing  in  any  man- 
ner the  deed  of  trust  executed  by  the  plaintiffs  in  error,  and 
described  in  the  petition.  It  is  further  ordered  that  Thomas  H. 
Abbott  recover  of  the  defendant  the  six  sliares  of  stock  in  said 
association  held  by  it  as  security  for  the  note  mentioned  and 
described  herein,  subject  to  all  proper  charges  against  it,  if  any, 
and  also  that  said  Thomas  H.  Abbott  have  and  recover  of  the 
said  International  Building  and  Loan  Association  the  sum  of 
$209.50,  with  interest  at  eight  per  cent  per  annum  from  the  1st 
day  of  July,  1891,  with  all  costs  of  this  suit,  and  that  this  judg- 
ment be  certified  to  the  District  Court  for  observance.* 

BUILDING  AND  LOAN  ASSOCIATIONS  —  RECENT  DECISIONS. 

1.  May  have  different  eorts  of  stock  under  New  Tork  statute. —  Laws 
of  New  York,  1892,  chapter  689,  article  5,  section  170,  after  specifying  certain 
matters  to  be  inserted  in  the  certificate  of  incorporation  of  a  building  and  loan 
corporation,  among  which  are  "the  amount  of  each  share"  of  stock,  and 
**  the  monthly  or  weekly  dues  per  share,"  provides  that  the  certificate  may 
contain  "such  other  provisions  not  inconsistent  with  law  as  shall  be  necessary 
for  the  convenient  and  effective  transaction  of  its  business."  The  law  does 
not  require  that  the  stock  of  such  a  corporation  shall  be  paid  for  in  install- 
ments. Held,  that  a  certificate  which  provides  for  three  kinds  of  stock,  viz., 
installmant,  prepaid  and  income  stock,  is  not  invalid  on  the  ground  that  such 
a  corporation  can  have  only  installment  stock.  People  ex  rel.  Fairchild  v. 
Preston.  140  N.  Y.  549;  35  N.  E.  Rep.  979. 

2.  Withdrawed  of  stock — effect  of  domestic  laws  upon  foreig^n  cor- 
porations.—  Revised  Statutes,  1891,  chapter  82,  section  26,  declare  that 
''foreign  corporations  doing  business  in  this  state  shall  be  subjected  to  all 
the  liabilities,  restrictions  and  duties  that  are  or  may  be  imposed  upon  cor- 
porations of  like  character,  organized  under  the  general  laws  of  this  state," 
and  the  act  for  the  incorporation  of  homestead  loan  associations  (R.  S.  1891, 
chap.  32,  §  83)  provides  that  any  stockholder  may  withdraw  from  such  a  cor- 
poration on  thirty  days'  notice.  Held,  that  an  Illinois  stockholder  in  a  foreign 
homestead  loan  association  doing  business  in  Illinois  might  withdraw  his  stock 
on  thirty- days'  notice,  regardless  of  the  provisions  of  his  stock  certificate. 
Granite  State  Provident  Association  v.  Lloyd,  145  111.  620;  34  N.  E.  Rep.  142. 
But  see  case  of  Falls  v.  United  States  Savings,  L.  &  B.  Assn.,  (Ala.)  18  South. 
Hep.  25. 

*  Reported  in  25  8.  W.  Rep.  620. 
VOL.  IX. —  70 
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3.  Loajis  to  persons  not  stockholders  invalid. —  A  contract  entered  into 
with  a  building  association,  organized  under  the  laws  of  Minnesota^  by  and 
through  which  it  may  be  enabled  to  evade  the  statute,  and  loan  its  tunds  to  a 
person  not  a  member  or  shareholder  of  the  association,  is  invalid  and  non-en- 
f(Mx;ible.  National  Investment  Co.  v.  National  Savings,  L.  &  B.  Assn.,  4t^ 
Minn.  517;  52  N.  W.  Rep.  188. 

4.  Usury. —  A  member  of  a  building  and  loan  association  obtained  from  it 
a  loan  of  $1,440,  and  agreed  to  pay  therefor  $2  600,  with  interest  at  six  per 
cent,  the  extra  $1,160  being  the  premium  on  the  loan.  The  agreement  speci- 
fied that  the  by-laws  should  be  taKen  as  a  part  thereof;  and  the  by-laws  pro- 
vided Uiat  a  borrower  might  redeem  his  shares  by  paying  the  money  actually 
received  by  him  and  one-eighth  of  the  premium  for  each  year  that  he  had  had 
the  money.  Held,  that  the  agreement  was  not  usurious,  since  it  was  con- 
trolled by  the  by-laws,  under  which  the  amount  to  be  paid  for  the  use  of  the 
money  was  less  than  twelve  per  cent  on  the  amount  received.  International 
B.  &  L.  Assn.  V.  Abbott,  85  Tex.  220;  20  S.  W.  Rep.  118.  In  considering  the 
question  of  usury  in  a  loan  from  a  building  and  loan  association,  x>&ymenta 
made  by  the  borrower  on  account  of  his  stock  are  not  to  be  considered,  sinee 
such  payments  are  not  made  for  the  use  of  the  money  borrowed,  but  in  order 
to  acquire  an  interest  in  the  property  of  the  association.  Ibid. .  These  points 
were  decided  upon  a  former  appeal  of  the  principal  case. 

A  member  of  a  building  and  loan  association  obtained  from  it  a  loan  of 
$884,  and  agreed  to  pay  therefor  $768,  with  interest  at  six  per  cent,  the  extra 
$884  being  the  premium  on  the  loan.  The  agreement  specified  that  the 
by-laws  should  be  taken  as  a  part  thereof,  and  the  by-laws  provided  that  a 
borrower  should  repay  one-eighth  of  the  premium  each  year.  Held,  that  the 
contract  was  usurious,  since  one-eighth  of  the  premium  would  be  more  than 
twelve  per  cent  on  the  amount  of  the  actual  loan.  Hensel  v.  International  B. 
&  L.  Assn.,  85  Tex.  215;  20  S.  W.  Rep.  116. 

The  dealings  of  building  and  loan  associations  with  their  own  stockholders 
differ  from  ordinary  loan  transactions  to  such  an  extent  as  to  warrant  the 
legislature  in  excepting  such  associations,  as  to  such  dealings,  from  the  opera" 
tion  of  the  provisions  of  the  General  Usury  Law.  Vermont  Loan  &  Trust  Co. 
V.  Withed,  2  N.  D.  82;  49  N.  W.  Rep.  318. 

6.  Where  payment  of  dues  may  be  made. —  Where  the  constitution  of  a 
building  and  loan  association  prescribes  the  payment  of  an  initiation  fee  at  its 
commencement,  and  *'  at  every  meeting  thereafter  twenty -five  cents  a  share  as 
weekly  dues,"  and  makes  it  the  secretary's  duty  to  receive  and  account  for 
the  money  of  the  association,  a  payment  of  dues  at  the  secretary's  place  of 
business  is  valid.  Schutte  v.  California  Premium  B.  &  L.  Assn.,  146  Penn. 
St.  324;  28  Atl.  Rep.  386. 

6.  Insolvent  associations  —  right  of  stockholder  to  receiver. — A 
shareholder  in  a  building  and  loan  association,  whose  officers  have  so  misman- 
aged its  affairs  that  its  assets  amount  to  less  than  two-thirds  of  the  capital  paid 
in,  is  entitled  to  have  the  corporate  assets  placed  in  the  hands  of  a  receiver. 
Towle  V.  American  B.,  L.  &  I.  Soc,  60  Fed.  Rep.  131. 

7.  Insolvent  associations  —  adjustment  of  accounts  between  boi^ 
rowing  and  non-borrowing  members. —  Where  a  building  and  loan  asso- 
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dation,  organized  under  a  statute  which  declares  that  borrowers  may  repaj 
their  loans  at  any  time,  and  be  entitled  to  a  credit  of  one-eighth  of  the  pre- 
mium for  each  of  the  unexpired  years  of  the  association's  eight-year  period,  is 
dissolved  by  a  court  of  equity  before  the  expiration  of  the  eight*year  period 
because  it  is  losing  money,  the  court  called  in  all  the  loans,  and  distributed 
the  proceeds  among  the  stockholders,  giving  the  borrowers  credit  for  the 
unearned  part  of  their  premiums,  as  though  they  had  voluntarily  paid  up,  but 
gave  them  no  credit  on  their  loans  for  assessments  and  fines  paid  by  them, 
since  all  the  stockholders  are  alike  responsible  for  the  losses  of  the  associa- 
tion.   Towle  ▼.  American  B.,  L.  &  I.  8oc.,  61  Fed.  Bep.  UfL 


Walker  v.  Hannibal  &  St.  J.  R.  Co. 
(Supreme  Court  of  Missouri,  Division  No.  2,  May  8,  1894.) 

1.  Railroad  coifPANiES.     Liability  for  neglioencb  of  baogageman  in 

DSBCHAROINQ  FREIGHT  CARRIED  GRATUITOLTSLY  WITHOUT  AUTHORITY.      Where 

defendant's  baggageman  —  whose  authority,  as  buch  agent,  was  merely  to 
carry  the  baggage  of  passengers,  and  property  of  defendant  —  was,  by  arrange- 
ment with  plaintiff,  in  the  habit  of  gratuitously  carrying  drills  for  the  lime 
company  of  which  plaintiff  was  foreman,  and  thrbwin?  them  out  of  the  bag- 
gage car  near  the  lime  quarry,  and  it  was  not  known  by  defendant's  officers 
that  he  was  carrying  them  as  its  agent,  it  is  not  liable  for  an  injury  to  plain- 
tiff,  who  was  struck  by  the  drills  as  they  were  thrown  from  the  car  by  the 
baggageman. 

2.  Effect  of  conductor's  knowledge  of  baggageman's  practice  in 
CARRYING  SUCH  FREIGHT.  Notice  to  a  couductor,  who  has  no  authority  over 
the  baggageman  on  his  train,  that  he  is  in  the  habit  of  carrying  drills  on  his 
car  for  a  lime  company,  and  putting  them  o£f  near  its  quarry,  is  not  notice  to 
the  railroad  company. 

3.  Effect  of  station  agent  causing  such  freight  to  be  placed  in 
BAGGAGE  CAR.  Where  a  station  agent  caused  drills  of  a  lime  company  to  be 
put  on  a  baggage  car,  and  they  were  carried  gratuitously,  and  thrown  off  by 
the  baggageman  near  the  lime  company's  quarry,  the  railroad  company  is  not 
estopped  to  deny  that  the  station  agent  acted  without  its  knowledge  and 
authority,  it  not  being  shown  that  he  sent  the  drills  as  freight,  or  had  any 
authority  to  send  them  on  a  passenger  train. 

Spencer  <j&  Mosman  and  J^offg  cfe  J?aZZ,  for  appellant.  Harrlr 
%on  &  Mahan^  for  respondent. 

BuROESS,  J.  Action  to  recover  damages  on  account  of  per- 
sonal injuries  sustained  by  plaintiff  by  reason  of  the  alleged  neg- 
ligence of  the  servant  of  defendant.     The  evidence  showed  that 
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the  plaintiff  was  the  general  foreman  in  charge  of  the  works  of 
the  Hannibal  Lime  Company,  at  Bear  Creek,  a  small  station  on  the 
line  of  defendant's  road,  six  miles  west  of  Hannibal ;  that  the 
office  of  the  lime  company  was  in  that  city ;  that  plaintiff  had 
charge  of  all  its  business,  including  the  shipment  of  lime  from 
Bear  Creek,  and  had  been  such  foreman  for  five  or  more  years 
previous  to  the  injury  ;  that  he  was  accustomed  to  send  iron  drills, 
used  for  getting  out  the  rock  to  make  lime,  to  a  blacksmith  at  With- 
er's  Mills,  two  miles  west  of  Bear  Creek,  to  be  sharpened.  The  drills 
were  from  five  to  six  feet  in  length,  weighing  some  thirteen  pounds 
each.  They  were  sometimes  sent  on  wagons,  sometimes  on  hand- 
cars and  sometimes  in  defendant's  baggage  car.  No  instructions  or 
directions  were  given  as  to  the  manner  by  which  the  drills  were  to 
be  returned  by  the  blacksmith.  The  blacksmith  at  Wither's  Mills 
(Jacob  Stover)  was  postmaster  at  that  place,  and  was  also  defend- 
ant's ticket  agent,  and  had  been  for  about  fifteen  years  before  the 
accident.  After  the  drills  were  sharpened  by  Stover,  he  would  take 
them  from  the  shop  to  the  station  house,  and  lay  them  down  on  the 
railroad  platform  in  f roat  of  the  depot.  They  were  usually  wired, 
three  together.  He  would  then  tag  the  drills,  "  Hannibal  Lime 
Company,  Bear  Creek  station,"  or,  if  not  so  tagged,  he  would  mark 
them  with  chalk  in  the  same  way.  He  would  then,  upon  the 
arrival  of  defendant's  passenger  train  from  the  west,  put  the  drills 
in  the  baggage  car,  in  charge  of  defendant's  baggageman,  who 
would  receive  them,  place  them  in  the  car,  and  deliver  them  to 
the  lime  company  at  Bear  Creek  station.  If  the  train  stopped  he 
would  drop  them  off  at  the  platform,  and,  if  it  did  not  stop,  he 
would  throw  tlie  drills  off  anywhere  east  of  the  rock  chute- 
This  way  of  delivering  the  drills  by  the  baggageman  had  con- 
tinued from  ten  or  fifteen  years  before,  and  up  to  the  day  of  tlie 
injury.  It  was  a  custom  of  long  standing,  and  the  drills  were  so 
delivered  as  frequently  as  from  three  to  five  times  per  week,  and 
often  every  day  in  the  week,  during  this  long  series  of  years. 
Each  retiring  baggageman  would  hand  down  the  habit  and  custom 
to  his  successor.  The  evidence  showed :  That  the  plaintiff  was 
in  the  habit  of  communicating  with  the  managing  officers  of  his 
company  at  Hannibal  by  letters,  which  he  would  throw  into 
the  baggage  car  as  the  train  went  by,  and  on  the  day  of 
this   accident    he   went    down  to   the    track  in    order   to  put 
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a  letter  which  he  had  written  his  employers  in  Hannibal 
on  the  train,  as  he  had  been  accustomed  to  do ;  that  as  the  train 
came  in  he  was  standing  with  one  foot  on  the  rail  of  the  side 
track  nearest  the  main  line,  with  the  letter  in  his  hand.  When  the 
train  got  within  200  feet  of  him  he  noticed  the  ends  of  the  drills 
projecting  out  of  the  open  door  of  the  baggage  car,  saw  them 
raised  upland  saw  the  baggageman  lookout  of  the  door,  and  down 
the  track,  towards  the  point  where  he  was  standing,  and  then 
withdrew  himself  inside  the  car.  Anticipating  that  the  drills  were 
to  be  thrown  off,  plaintiff  at  once  left  his  position  by  the  side  of 
the  track,  and  ran  northward  to  get  out  of  the  way ;  and  he  had 
gotten  about  fifteen  feet  from  the  point  where  he  was  standing 
when  he  was  hit  with  the  drills.  The  baggageman  testified  that 
he  looked  out  of  the  door  of  the  car,  and  down  along  the  track, 
and,  seeing  plaintiff  standing  by  the  side  of  the  track,  stepped 
back  into  the  car,  and,  bracing  himself,  swung  the  drills  with  all 
his  might  from  the  train,  as  far  as  he  could  throw  them,  for  the 
purpose  of  avoiding  any  possibility  of  striking  the  plaintiff ;  that 
he  did  not  see  plaintiff  move  from  the  position  where  he  had  first 
seen  him,  and  did  not  know  that  he  had  left  that  position ;  that, 
knowing  the  position  where  plaintiff  stood,  he  supposed  it  would 
be  perfectly  safe  to  throw  the  drills  over  beyond  the  side  track. 
The  drills  struck  the  ground,  and,  revolving,  struck  plaintiff, 
knocking  him  down,  injuring  his  arm  —  the  point  of  one  of  the  drills 
entering  his  arm.  A  portion  of  one  of  the  bones  of  the  forearm 
had  to  be  removed,  thereby  shortening  that  bone,  and  altering 
the  normal  position  of  the  hand  with  relation  to  the  wrist,  and,  as 
compared  with  his  previous  condition,  permanently  impairing  the 
usefulness  of  the  hand  and  arm.  The  evidence  further  showed 
that  James,  the  man  who  threw  the  drills  out  of  the  car,  was  the 
agent  of  the  American  Express  Company,  and  also  a  train  bag- 
gageman in  defendant's  service ;  that  under  the  regulation  of  the 
defendant,  promulgated  for  the  guidance  and  direction  of  train 
baggagemen,  such  baggagemen  were  not  permitted  to  carry  any 
article  or  commodity  in  the  car  which  did  not  belong  to  the  pas- 
sengers on  the  train,  and  come  properly  within  the  designation  of 
pcissenger's  baggage,  unless  it  was  the  property  of  the  railroad  com- 
pany itself,  such  as  tools,  material  or  supplies  sent  out  by  it  for  its 
servants  at  the  various  stations ;  that  drills  shipped  by  the  public 
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over  the  road  properly  fell  within  the  designation  of  freight  or 
express  matter,  and  fclie  train  baggageman,  James,  was  not  author 
ized  to  carry  them ;  that  they  could  only  be  carried  on  a  passen- 
ger train  by  the  express  company,  as  express  matter.  Plaintiff 
swore  that  defendant  never,  to  his  knowledge,  received  a  cent 
for  the  carriage  of  the  drills ;  that,  so  far  as  he  knew,  his  company 
was  the  only  party  interested  in  their  carriage.  And  this  was 
corroborated  by  defendant's  train  baggageman,  Mr.  James,  who 
testified  that  he  was  never  instructed  by  defendant  to  carry  the 
drills,  and  never  informed  any  of  its  officers  that  he  was  carrying 
them ;  that  plaintiff  put  the  drills  on  the  car  at  Bear  Creek,  and 
instructed  him  to  throw  them  off  at  Wither's  Mills  for  "  Uncle 
Jake,"  and  he  carried  the  drills  purely  as  a  matter  of  accommo- 
dation, never  having  received  anything  for  so  doing.  The  pres- 
ent management  of  defendant  company  took  charge  in  1884, 
some  two  years  before  the  accident.  The  superintendent,  S.  E. 
Crance,  the  trainmaster,  T.  S.  Beeler,  as  well  the  general  agent 
of  defendant  at  Hannibal,  E.  F.  Bradford,  testified  that  they  did 
not  know  that  the  drills  were  being  carried  by  the  baggageman 
on  a  passenger  train.  Plaintiff's  evidence,  however,  showed  that 
Woodward,  the  superintendent  who  preceded  Crance  prior  to 
1 884,  as  well  as  Beeler,  the  trainmaster  under  the  present  man- 
agement, had  been  seen  in  the  baggage  car  on  two  or  three  occa- 
sions when  drills  were  being  carried  by  the  baggageman.  But 
the  evidence  further  showed  that  the  presence  of  drills  in  the  car, 
if  seen  by  them,  would  excite  no  suspicion  that  they  were  being 
carried  by  the  baggageman  for  outside  parties ;  that  it  was  per- 
fectly right  and  proper  to  carry  drills  and  tools  belonging  to  the 
defendant  in  the  car,  or  to  carry  such  drills  in  the  baggage  car  as 
express  matter.  The  evidence  further  showed  that  Hance,  the 
conductor  of  the  train,  was  frequently  in  the  car  when  the  drills 
were  carried,  and  probably  knew  that  the  baggageman  was  carry- 
ing the  lime  company's  drills ;  but  it  was  shown  that  the  train 
baggageman,  in  his  department  of  work,  and  in  respect  to  his 
special  duties,  was  entirely  independent  of  the  conductor,  who 
bad  no  authority  over  him  in  respect  to  the  nature  of  the  articles 
carried  io  the  car.  Defendant  demurred  to  the  case  made  by 
plaintiff's  evidence,  and  renewed  its  demurrer  at  the  close  of  all 
the  evidence,  but  it  was  overruled.     A  trial  resulted  in  a  judg- 


Walkeb  v.  Hannibal  &  St.  J  •  K.  Co.  559 

ment  for  the  plaintiff  in  the  sum  of  $5,000  ;  and  the  defendant, 
after  an  nnsuccessf ui  motion  for  a  new  trial,  brings  the  case  to  this 
court  by  an  appeal. 

Before  the  defendant  can  be  held  liable  for  the  negligent  act  of 
its  baggageman,  it  must  be  made  to  appear  not  only  that  at  the 
time  of  the  injury  he  was  ita  servant,  and  in  its  employ,  but  that 
the  act  of  the  servant  which  occasioned  the  injury  was  done  in 
the  course  of  his  employment.  The  master  is  not  liable  for  the  acts 
of  the  servant  which  are  not  connected  with  the  service  which  the 
servant  has  been  employed  to  perform.  If,  for  instance,  a 
servant  should  be  employed  to  do  a  particular  thing  or 
kind  of  work,  and  does  something  else,  without  his  master^s 
consent,  and,  by  reason  of  his  negligence  or  carelessness, 
another  is  injured,  the  master  is  not  liable,  because  the  injury 
was  not  done  in  the  course  of  his  employment.  In  order 
that  the  master  may  be  held  liable  the  act  causing  the  injury  must 
pertain  to  the  duties  which  the  servant  was  employed  to  perform. 
If  the  baggageman,  in  delivering  the  drills,  was  not  serving  his 
master,  but  was  merely  doing  so  to  accommodate  others,  and  the 
master  was  deriving  no  benefit  therefrom,  then  the  master  is  not 
liable,  even  though  the  injury  complained  of  would  not  have  been 
committed  without  the  facilities  afforded  by  the  baggageman's 
relations  to  the  defendant.  Garretzen  v.  Duenckle,  50  Mo.  104 ; 
Cousins  V.  Railroad  Co.,  6Q  Mo.  5Y2  ;  Mitchell  v.  Crassweller,  13 
C.  B.  237;  Farber  v.  Railway  Co.,  116  Mo.  81 ;  22  S.  W.  Rep. 
631.  In  Coal  Co.  v.  Heeman,  86  Penn.  St.  418,  plaintiff,  a  small 
boy,  climbed  onto  the  cars,  and  abrakeman,  after  the  train  started, 
threw  coal  at  him,  striking  him  in  the  face,  blinding  him,  and  he 
slipped  off  and  was  run  over.  The  evidence  showed  that  the 
brakeman  had  no  duty  to  perform  in  admitting  or  excluding  per- 
sons from  the  train ;  that  this  duty  was  vested  solely  in  the  con- 
ductor. The  court  denied  a  recovery,  saying :  "  The  legal  rule 
was  stated  in  the  opinion  of  Alderson,  J.,  in  that  case  (McKenzie 
V.  McLeod,  10  Bing.  385)  to  be  that  the  act  of  the  servant  is  the 
act  of  the  master  where  the  duty  is  defined  by  precise  orders  ; 
and  where  something  is  directed  to  be  done,  and  the  manner  of 
doing  it  is  left  wholly  to  the  discretion  of  the  servant,  the  judg- 
ment exercised  may  be  considered  the  judgment  of  the  master, 
and  he  must  be  answerable.     'But  where  he  has  neither  ordered 
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the  tiling  to  be  done,  nor  allowed  the  servant  any  discretion  as  to 
the  mode  of  doing  it,  I  cannot  see  how,  in  common  justice  or 
common  sense,  the  master  can  be  held  responsible.'  An  exami- 
nation of  all  the  testimony  shows  that  there  is  nothing  contained 
in  it  to  prove  that  the  brakeman  whose  conduct  is  complained  of 
in  the  assault  he  made  on  the  plaintiff  was  acting  in  pursuance  of 
any  authority  conferred  on  him."  In  Farber  v.  Railway  Co.,  32 
Mo.  App.  378,  the  court  says :  "  The  mere  fact  that  a  tortious 
act  is  committed  by  a  servant  while  he  is  actually  engaged  in  the 
performance  of  the  service  cannot  make  the  master  lipble.  Some- 
thing more  is  required.  It  must  not  only  be  done  while 
employed,  but  it  must  pertain  to  the  duties  of  the  employ- 
ment. That  has  been  repeatedly  decided  in  this  state.  McKeon 
V.  Railway  Co.,  42  Mo.  83 ;  Snyder  v.  Railroad  Co.,  60  Mo. 
419 ;  Jackson  v.  Railway  Co.,  87  Mo.  430."  In  Walton  v.  Car 
Co.,  139  Mass.  556 ;  2  N.  E.  Rep.  101,  "  the  defendant  was  the 
owner  of  sleeping  cars  running  in  the  trains  of  the  Boston  and 
Albany  railway  over  its  road,  and  had  in  its  employ  as  a  porter 
on  the  car  one  Maxwell.  Maxwell  had  arranged  with  a  woman 
at  Xewton  to  do  his  washing,  and  the  woman  was  to  send 
her  daughter  to  the  train  to  get  his  soiled  linen.  Maxwell  did 
the  linen  up  in  a  bundle,  and,  as  the  train  ran  through  the  station 
without  stopping,  dropped  the  bundle  off,  and  it  struck  plaintiff, 
a  truckman  on  the  Boston  and  Albany  road,  and  injured  him 
severely,  and  he  brought  suit  against  the  sleeping  car  company. 
Plaintiff  asked  the  trial  court  to  rule  that  if  Maxwell  was  in  the 
employ  of  the  defendant,  paid  by  it  for  taking  care  of  the  car, 
allowed  to  keep  articles  of  personal  property  of  his  own  in  the 
car,  and,  having  such  in  his  possession  in  the  car  on  this  occasion, 
carelessly  and  negligently  threw  the  same  from  the  car  while 
passing  over  the  railroad  therein,  in  tlie  performance  of  his  gen- 
eral duties  in  the  care  of  the  car,  and  that  the  plaintiff  then  being 
in  the  exercise  of  due  care,  and  rightfully  on  the  railway,  tlie 
defendant  would  be  liable  for  all  such  damages  resulting  there- 
from as  would  be  legally  recoverable  for  the  injuries  occasioned 
thereby."  The  judge  refused  so  to  rule,  and  ruled  as  follows : 
"  The  defendant  is  not  responsible  if  the  injury  to  plaintiff  was 
done  by  Maxwell,  the  servant  of  defendant,  without  the  authority 
of  defendant,  and  not  for  the  purpose  of  executing  the  defend- 


Walkeb  V,  Haiwibal  &  St.  J.  R.  Co.  661 

ant's  orders,  or  doing  the  defendant's  work,  and  not  while  acting 
as  such  servant  in  the  scope  of  his  employment.  If  Maxwell  was 
employed  by  defendant  as  a  porter  upon  its  parlor  car,  and  wholly 
for  the  pnrposo  of  his  own,  and  disregarding  the  object  for  which 
he  was  employed,  and  not  intending  by  his  act  to  execute  it, 
negligently  threw  the  bundle  —  his  own  property  —  from  the 
platform  of  the  parlor  car,  and  thereby  the  plaintiff,  who  was  not 
a  passenger,  was  liit  and  injured  while  in  the  exercise  of  due  care, 
and  if  this  injury  done  by  Maxwell  was  not  within  the  scope  of  his 
employment,  then  the  defendant  is  not  liable."  The  judge  also 
ruled,  as  requested  by  defendant,  that,  upon  all  the  evidence,  the 
plaintiff  could  not  recover.  The  Supreme  Court  says :  "  The 
ruling  and  instructions  of  the  court  were  correct.  There  was  no 
evidence  that  Maxwell  was  employed  by  defendant  to  take  care 
of  his  own  clothing  and  personal  effects.  The  act  complained  of 
was  not  within  the  scope  of  his  employment,  and  it  was  wholly 
immaterial  that  he  was  at  the  moment  riding  in  a  car  of  the 
defendant,  in  which  he  W6W  employed  by  it  for  other  purposes.'' 
In  Cunningham  v.  Railway,  31  U.  C.  Q.  B.  350,  the  plaintiff  wag 
in  the  employment  of  one  C,  a  contractor  with  defendant  for 
building  fences  along  its  line.  As  a  matter  of  convenience  to 
him,  he  was  permitted  by  defendant  to  carry  his  tools  upon  its 
trains,  and  was,  at  the  time  of  the  injury,  taking  two  crowbars 
from  Port  Hope  to  a  point  on  the  line  of  the  road  where  his  men 
were  at  work.  As  the  train  passed  the  spot,  C.  dropped  one  bar 
out,  and  the  baggage  master  pitched  out  the  other,  which  struck 
and  injured  the  plaintiff.  The  baggageman  had  nothing  to  do 
with  C,  nor  any  right  to  meddle  with  his  tools,  nor  did  he  ask 
him  to  put  the  bar  out.  Held,  that  defendant  was  not  responsi- 
ble for  the  injury,  for  the  baggageman  was  not  acting  as  the 
servant  for  defendant,  nor  in  pursuance  of  his  employment. 

The  evidence  shows  that  the  baggageman  in  the  case  at  bar 
was  a  special  agent,  having  no  general  power,  and  that  his  duties 
were  to  look  alone  after  the  baggage  of  passengers.  Carrying  the 
drills,  which  occasioned  the  injury,  was  not  within  the  line  of  his 
employment.  It  necessarily  follows  that  the  defendant  cannot  be 
held  responsible  for  any  injuries  occasioned  by  the  negligent 
handling  of  them,  unless  it  was  done  by  the  direction  of  defend- 
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ant's  officers  and  agents,  or  with  their  knowledge  and  consent, 
and  for  the  benefit  of  defendant  corporation.  To  establish  this 
knowledge  on  the  part  of  defendant's  officers,  it  was  shown  that 
the  conductor  in  charge  of  the  train  knew  that  it  wa&  the  custom 
of  the  baggageman  to  carry  the  drills  to  and  from  Wither's  Mills 
to  Bear  Creek,  and  to  dump  them  off  at  the  latter  place  on  their 
return,  while  the  train  was  in  motion.  Beeler,  the  general  agent, 
E.  F.  Bradford,  superintendent,  and  the  former  superintendent, 
Woodward,  had  been  in  the  baggage  car  on  several  occasions 
when  the  drills  were  being  carried  by  the  baggageman.  But  the 
evidence  also  shows  that  the  conductor  had  no  control  over  the 
baggageman,  who  was  also  express  messenger,  and  that  it  was  not 
unusual  to  carry  such  things  as  express  matter.  Tlie  other  parties 
—  Crance,  Beeler  and  Bradford  —  stated  that  they  did  not  know 
that  the  drills  were  being  carried  by  the  baggageman  for  outside 
parties,  even  if  they  saw  them.  The  plaintiff  testified  as  follows : 
*'  I  don't  know  that  Mr.  Beeler  knew  anything  about  the  arrange- 
ment by  which  the  bars  were  carried.  *  *  *  I  never  paid 
anything  to  the  company  for  carrying  the  drills.  I  never  knew 
the  lime  company  to  pay  abything  to  the  defendant  for  carrying 
them.  *  *  *  The  railroad  never  received  a  dollar  or  a  cent, 
to  my  knowledge,  for  the  carriage  of  the  drills,  or  the  letters  that 
I  spoke  of.  *  *  *  Q.  No  officer  of  the  company  knew  any- 
thing about  those  drills  being  carried  there,  to  your  absolute 
knowledge  ?  A.  No,  sir.  *  *  *  I  knew  the  lime  company 
was  the  only  one  interested.  I  did  not  speak  to  Mr.  Woodward 
about  the  drills,  nor  let  him  know  that  tlie  blacksmith  was  sharp- 
ening the  drills  for  us,  or  that  the  drills  were  being  carried  on  the 
train."  The  evidence  did  not  show  that  the  officers  of  the 
defendant  knew  that  the  baggageman  was  in  the  habit  of  carry- 
ing drills  for  the  lime  company ;  that  they  consented  to  it,  or 
that  it  came  within  the  line  of  his  duty  to  do  so,  but  it  dil 
fihow  to  the  contrary.  If  it  had  been  shown  that  the  bag^ 
gageman  had  been  in  the  habit  of  carrying  the  drills  and 
putting  them  off  at  Bear  Creek  station,  by  and  with  the 
knowledge  and  consent  of  defendant's  officers,  and  as  its 
agent,  authority  to  do  so  might  be  inferred  therefrom.  Edwards 
V.  Thomas,  66  Mo.  468.  But  he  was  also,  at  the  same  time,  agent 
for  an  express  company,  and  his  conduct  in  handling  the  drills 


Walker  v.  Hannibal  &  St.  J,  R,  Co.  568 

was  as  consistent  with  the  one  service  as  the  other.  Moreover, 
he  testified  that  he  was  not  acting  as  baggageman  in  handling  the 
drills ;  that  he  did  so  gratuitously,  merely  as  an  accommodation 
to  the  plaintiff ;  and  the  evidence  of  the  plaintiff  himself  tended 
strongly  to  show  tliat  such  was  the  case.  The  mere  fact  that  the 
baggageman  handled  the  drills  was  no  evidence,  of  itself,  that  he 
was  doing  so  in  the  capacity  of  baggageman,  and  was  no  notice  to 
defendant.  In  order  to  make  defendant  liable  for  the  act  of  the 
baggageman,  for  acts  of  negligence  cominitted  not  in  the  line  of 
his  employment,  it  must  be  shown  that  he  either  had  express 
authority  to  transact  the  business  connected  with  the  injury,  or 
that  defendant,  by  its  officers,  knew  that  he,  as  its  agent,  was  so 
engaged,  for  such  a  length  of  time  as  would  justify  the  presump- 
tion that  he  was  authorized  to  so  act.  It  was  not  enough  that 
the  conductor,  Hance,  had  knowledge  that  the  baggageman  was  in 
the  habit  of  carrying  the  drills  from  Wither's  Mills  and  putting 
them  off  at  Bear  Creek  station  for  the  lime  company,  for,  as  has 
been  said,  the  conductor  had  no  control  whatever  over  him,  and 
notice  to  him  was  not  notice  to  the  defendant  company. 

But  it  is  contended  by  plaintiff  that  Jacob  Stover,  the  defend- 
ant's ticket  agent  at  Wither's  Mills,  shipped  the  drills  on  the 
passenger  train  of  defendant  of  his  own  accord,  without  solicita- 
tion of  plaintiff,  and  witli  the  acquiescence,  if  not  permission,  of 
defendant,  and  that  in  so  doing  he  was  in  the  line  of  his  employ- 
ment as  station  agent,  his  act  was  that  of  the  defendant,  and  that 
it  is  estopped  to  deny  that  its  agent  acted  without  its  knowledge 
and  authority.  That  this  position  is  correct,  with  respect  of  the 
acts  of  a  station  agent  clothed  with  the  power  to  receive  and  for- 
ward freight,  and  who  acts  within  the  scope  of  his  authority, 
seems  to  be  well-settled  law.  Harrison  v.  Railway  Co.,  74  Mo. 
370,  and  authorities  cited.  But  there  was  not  one  scintilla  of 
evidence  which  showed,  or  tended  to  show,  that  the  drills  were 
sent  as  freight,  or  that  Stover  had  any  authority  to  send  them  as 
such,  or  in  any  other  way,  on  defendant's  passenger  trains. 
Stover's  acts  in  sending  the  drills  by  the  baggageman,  as  well, 
also,  as  of  the  latter  in  handling  them,  were  unauthorized  by 
defendant,  who  should  not  be  held  responsible  for  the  injury 
under  the  circumstances  disclosed  by  the  evidence.  The  arrange- 
ment seems  to  have  been  one  between  plaintiff,  for  the  lime  com- 
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pany,  and  James,  the  train  baggageman,  with  reference  to  some- 
thing not  in  the  line  of  his  employment,  and  of  which  his 
employer  had  no  knowledge  and  gave  no  consent. 

Under  the  views  herein  expressed,  it  becomes  unnecessary  to 
pass  upon  the  question  as  to  what  duty  defendant  owed  plaintiff 
at  the  time  of  the  injury,  when  on  its  right  of  way  for  the  pur- 
pose of  mailing  letters  upon  its  train.  The  deniurrer  to  the  evi- 
dence should  have  been  sustained.  The  judgment  is  reversed. 
All  of  this  division  concur.* 

Bailroad  companies  —  liability  for  acts  of  servant  —  acts  not  within 
scope  of  employment. —  The  principles  underlying  the  foregoing  case  per- 
tain to  the  law  of  master  and  servant,  and  are  thus  stated  by  Mr.  Wood  in  his 
Law  of  Railways:  ' '  The  doctrine  of  respondeat  superior  does  not  apply  simply 
from  the  circumstance  that,  at  t)ie  time  when  an  injury  is  inflicted,  the  person 
inflicting  it  was  in  the  employ  of  another/*  but,  ^*in  order  to  make  the  master 
liable,  the  act  inflicting  the  injury  must  have  been  done  in  pursuance  of  an 
express  or  implied  authority  to  do  it.  That  is,  it  must  be  an  act  which  it  fairly 
incident  to  the  employment ;  in  other  words,  an  act  which  the  master  has  set  in 
motion.  *  *  *  It  is  not  the  instructions  of  the  master  that  determine  the 
extent  and  limits  of  the  servant's  authority,  but  the  nature  of  the  employment, 
the  character  of  the  service  required,  the  character  of  the  act  done,  and  the 
circumstances  under,  and  the  purpose  for,  which  it  was  done.  In  determining 
the  question  of  authority,  regard  must  be  had  to  the  object,  purpose  and  end 
of  the  employment.  *  •  *  A  master  cannot  screen  liimself  from  liability 
for  an  injury  committed  by  his  servant  within  the  line  of  his  employment  by 
setting  up  private  instructions  or  orders  given  by  him,  and  their  violation  by 
the  servant.  By  putting  the  servant  in  his  place,  he  becomes  responsible  for 
all  his  acts  within  the  line  of  his  employment,  even  though  they  are  willful 
and  directly  antagonistical  to  his  orders.  The  simple  test  is,  whether  they 
were  acts  teithin  the  scope  of  his  employment ;  not  whether  they  were  done 
while  prosecuting  the  master's  business,  but  whether  they  were  done  by  the  serv- 
ant in  furtherance  thereof  and  were  such  as  may  fairly  be  said  to  have  been 
autlurrized  by  him.  By  authorized  is  not  meant  authority  expressly  conferred, 
but  whether  the  act  was  such  as  was  incident  to  the  performance  of  the  duties 
intrusted  to  him  by  the  master,  even  though  in  opposition  to  his  express  and 
positive  orders."  2  Wood  on  Railroads,  1386, 1398, 1404.  In  section  316.  pages 
1382-1406,  Mr.  "Wood  gives  numerous  illustrations  of  the  application  of  these 
principles  to  particular  facts,  most  of  which,  however,  lie  outside  of  railroad 
lines. 

A  railroad  company  is  liable  for  an  injury  to  a  passenger  occasioned  by  the 
acts  or  negligence  of  its  servant  while  such  company  is  engaged  through  such 
servant  in  carrying  out  its  contract  with  the  passenger,  whether  the  act  of  the 
servant  is  willful  or  otherwise.  Thus,  if  the  servant  assaults  the  passenger,  or 
wrongfully  causes  his  arrest,  the  company  is  liable.     Dwinelle  v.  New  York 

♦Reported  in  26  8.  W.  Rep.  360. 
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CentTal>  etc.,  R.  Co.,  2  Am.  R.  R  &  Corp.  Rep.  492,  and  note;  Sayannah,  etc., 
R.  Co.,  V.  Bryan,  8  Am.  R  R.  &  Corp.  Rep.  584^  Conger  v.  St.  Paul,  etc.,  R 
Co.,  45  Minn.  207$  47  N.  W.  Rep,  788;  Gillingham  v.  Ohio  River  R  Co.,  5 
Am.  R  R  &  Corp.  Rep.  820,  and  note;  Lake  Shore,  etc.,  R  Co.  y.  Prentice, 
7  Am  R  R  &  Corp.  Rep.  406,  and  note. 

In  Mulligan  v.  New  York,  etc.,  R  Co.,  129  N.  Y.  506;  29  N.  E.  Rep.  952, 
ic  appeared  that  a  detective  had  informed  defendant's  ticket  agent  that  three 
men  were  engaged  in  passing  counterfeit  five  dollar  bills,  and  requested  him 
to  be  on  the  lookout  for  them.  Shortly  after  the  plaintiff,  accompanied  by  a 
friend,  applied  to  the  agent  for  the  purchase  of  two  tickets,  and  tendered  a 
hve  dollar  bill.  The  agent  thought  the  bill  a  counterfeit  and  that  the  plaintiff 
was  one  of  the  three  men  wanted  by  the  police.  The  agent  took  the  bill,  gave 
che  plaintiff  his  tickets  and  change  and  then  proceeded  to  have  him  arrested, 
while  he  was  about  the  depot  waiting  for  his  train,  on  the  charge  of  passing 
counterfeit  money.  The  bill  passed  by  plaintiff  was  shown  to  be  genuine  and 
he  was  discharged.  It  was  held  by  a  majority  of  the  court  that  the  agent,  in 
accepting  a  bill  which  he  believed  to  be  a  counterfeit  and  in  causing  the  plain- 
tiff's arrest,  was  acting  outside  the  scope  of  his  employment,  and  not  in  viola- 
tion of  any  duty  which  the  defendant  owed  the  plaintiff  as  a  passenger,  and 
that  the  defendant  was  not  liable  for  the  false  arrest. 

But  where  a  plaintiff  purchased  a  ticket  and  gave  therefor  a  piece  of  money 
which  the  agent  accepted  as  genuine,  but  which  he  afterwards  believed  to  be 
a  counterfeit,  and  the  agent  thereupon  demanded  back  the  ticket  and  change, 
and.  upon  being  refused,  charged  the  plaintiff  with  having  uttered  counter- 
feit money  and  with  being  a  prostitute,  and  threatened  to  have  her  arrested 
and  detained  her  for  that  purpose,  it  was  held  that  the  agent  acted  within  the 
scope  of  his  employment  and  that  the  company  was  liable.  Palmeri  v.  Man- 
nattan  R  Co.,  183  N.  Y.  261;  80  N.  E.  Rep  1001.  See,  also,  Norfolk  &  W. 
R.  Ca  V.  Galliher,  89  Va.  689;  16  S.  E.  Rep.  985. 

In  Stephenson  v.  Southern  Pac.  R.  Co.,  03  Cal.  558;  29  Pac.  Rep.  234,  the 
plaintiff  was  crossing  defendant's  track  in  a  street  car.  An  engine  stood  on 
the  track  about  twenty-five  feet  from  the  crossing.  As  the  car  was  about  to 
cross  the  txsLcli  the  engine  was  started  towards  the  car.  The  plaintiff,  believ- 
ing that  a  collision  was  imminent,  jumped  from  the  car  and  was  injured.  The 
court  instructed  the  jury  that  if  the  engineer  started  the  engine  towards  the 
car  for  the  purpose  of  frightening  the  passengers,  and  the  plaintiff  believed 
and  had  reasonable  cause  to  believe  that  a  collision  was  imminent,  then  the 
defendant  was  liable.  The  Supreme  Court  held  that  this  was  error,  and  says: 
*'  The  engineer  was  not  acting  within  the  scope  of  his  employment,  as  assumed 
in  this  instruction,  if  his  object  in  moving  the  engine  was  simply  to  frighten 
the  passengers  in  the  street  car.  Such  an  act.  done  for  such  a  purpose,  was 
entirely  foreign  to  the  objects  of  his  employment.  The  work  which  the  engi- 
neer was  to  perform  for  defendant  was  to  manage  the  engine  while  it  was 
engaged  in  switching  cars,  and  if  ho  started  the  engine,  not  for  the  purpose 
of  employing  it  in  the  service  of  the  defendant,  but  to  accomplish  an  inde- 
pendent purpose  of  his  own,  of  the  character  stated  in  the  instruction,  the 
relation  of  master  and  servant,  as  to  that  particular  act,  did  not  exist,  and  the 
defendant  would  not  be  liable  for  any  damage  resulting  therefrom,  and  it  la 
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Immaterial  that  he  used  the  engine  of  defendant  in  order  to  accomplish  his 
unlawful  purpose." 

Where  an  employee  of  a  railroad  company,  going  on  a  handcar  on  busineas 
not  connected  with  the  company,  permitted  a  boy  to  ride  with  him,  and  the 
boy  was  thrown  off  and  injured,  it  was  held  that  the  company  was  not  liable. 
Gulf,  etc.,  R.  Co.  V.  Dawkins,  3  Am.  R.  R.  &  Corp.  Rep.  75.  Tyler  v.  Chesa- 
peake &  O.  R  Co.,  88  Va.  889;  13  S.  E.  Rep.  975,  is  a  case  where  boys  were 
permitted  to  ride  on  a  handcar,  on  condition  that  they  would  assist  in  loading 
the  car.  The  car  collided  with  a  train,  and  one  of  the  boys  was  injured.  The 
trial  court,  in  effect,  directed  a  verdict  for  the  defendant,  which  was  held  to 
be  error. 

The  act  of  the  agent  of  a  railroad  company,  who  also  kept  a  store  at  the 
station,  in  placing  an  open  barrel  of  salt  under  a  warehouse  situated  beside 
the  track,  and  which  belonged  to  a  milling  company,  though  on  the  railroad's 
right  of  way,  is  not  the  act  of  the  railroad  company,  so  as  to  render  them 
liable  for  injuries  to  cattle  attracted  thereby.  Berger  v.  St.  Louis,  etc.,  R. 
Co.,  (Mo.)  27  S.  W.  Rep.  398. 

For  the  liability  of  a  railroad  company  for  the  acts  of  a  brakeman  in  remov- 
ing  a  trespasser  from  a  train,  and  for  injuries  caused  by  mail  bags  thrown 
from  train  by  mail  agent,  see,  respectively,  Smith  y.  Louisville  &  N.  R  OOl, 
ante,  p.  848,  and  Bradford  y.  Boston  &  M.  R.  Co.,  ante,  p.  850. 


State  ex  rel.  Haskell,  Attorney-General,  v.  Great  North- 
ern Ky.  Co. 

(Supreme  Court  of  Montana,  April  80,  1894.) 

Railroad  companies.  Compelling  company  to  operate  road  dubinci 
A  strike.  The  state  Supreme  Court  has  no  jurisdiction  to  compel  an  inter- 
state  railroad  company  to  operate  its  road  within  the  state,  in  the  face  of  a 
general  strike,  on  the  allegation  that  enough  competent  men  are  willing  to 
work  '•  for  reasonable  compensation." 

MANDAMUS  on  relation  of  Henri  J.  Haskell,  attorney-gen- 
eral, to  compel  the  Great  Northern  Railway  Company  to 
operate  its  lines  within  the  state.     Writ  denied. 

Henri  «/.  Ilashell^  T,  J,  Walsh  and  R,  R,  Purcell  for  relator. 

Per  Curiam.  Upon  this  petition  the  attorney-general  asks  this 
court  to  issue  a  writ  of  mandamus  addressed  to  and  commanding 
the  Great  Northern  Railway  Company  to  operate  its  lines  of  rail- 
way in  this  state,  as  it  had  been  accustomed  to  do  prior  to  the 
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18th  day  of  April,  1894,  when  such  operations  ceased  altogether, 
as  described  in  the  petition,  to  the  end  that  the  public  shall  not 
be  inconvenienced  and  damaged  by  deprivation  of  the  use  of  this 
quasi  public  agency  of  commerce,  travel  and  communication.  In 
making  this  application,  counsel  on  behalf  of  the  petition  admit 
—  a  fact  of  general  notoriety,  too  —  that  the  cessation  of  opera- 
tion of  said  railway  was  occasioned  by  a  general  refusal  of  the 
employees  of  said  company  engaged  in  operating  the  same  up  to 
that  date  to  serve  the  company  for  the  wages  proposed  to  be  paid^ 
and  because  of  the  disagreement  on  that  subject  the  employees 
on  said  lines  went  out  on  what  is  known  as  a  general  "  strike,'* 
awaiting  an  adjustment  of  that  controversy.  The  petition  alleges 
that  suiScient  competent,  skillful  and  experienced  men  are  avail- 
able, ready  and  willing  to  serve  said  company  in  the  operation  of 
said  road  for  reasonable  compensation ;  and  this  is  admitted  to 
be  the  main  predicate  upon  which  a  decision  in  this  proceeding 
would  turn  if  the  court  entertains  the  proceeding.  It  is,  there- 
fore, proposed  that  this  court  shall  inquire  and  determine  what 
would  be  a  schedule  of  reasonable  wages  for  a  corps  of  skilled 
and  unskilled  employees  necessary  to  operate  said  railway,  and 
then  ascertain  whether  the  requisite  number  of  employees  can  be 
procured  at  the  wages  determined,  and,  if  that  fact  is  found  to 
be  true,  as  alleged,  then  command  the  operation  of  said  railway 
under  the  penalties  attached  to  disobedience  of  the  writ  of  man- 
damus. Those  questions  mentioned  must  be  determined  by  the 
court  upon  proper  inquiry  whether  the  respondent  should  answer 
and  traverse  the  allegations  of  the  petition  or  no,  because  the 
court,  before  sending  forth  this  extraordinary  writ,  will,  by  care- 
ful inquiry,  become  satisfied  of  its  own  jurisdiction,  and  that  the 
conditions  are  such  that  the  act  commanded  is  feasible  of  perform- 
ance. If  the  proposed  scheme  is  feasible,  and  the  court  has  juris- 
diction to  carry  it  out,  it  evidently  affords  a  remedy  going  far 
towards  the  solution  of  a  problem  of  great  moment  to  all  parties 
concerned.  But,  aside  from  the  relations  of  this  property  to 
interstate  jurisdiction,  as  shown  by  the  averments  of  the  petition, 
already  asserted  by  the  United  States  courts  to  some  extent,  the 
difficulty  is  that  this  court  does  not  at  present  possess  jurisdiction 
for  the  arbitrament  of  the  question  involved,  as  aforesaid,  and, 
having  ascertained  what  is  just  in  the  premises,  to  enforce  the 
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same  upon  contending  parties.  The  time  may  come  when  the 
state  —  that  is,  the  national  government,  by  reason  of  its  inter- 
state jurisdiction  —  may,  by  proper  provisions  of  law,  come  into 
the  attitude  of  permanent  trustee  of  such  property  so  vitally 
related  to  the  welfare  of  the  whole  people,  instead  of  the  occa- 
sional exercise  of  trusteeship  by  receivers,  when  the  property  has 
become  financially  swamped ;  and  then  the  proper  courts  will  be 
empowered  to  interpose  an  equitable  authority  in  a  threefold 
direction  for  the  orderly  correction  of  abuses  existing  towards 
employees  and  investors  (minority  as  well  as  majority  stockholders) 
of  the  vast  capital  involved  •  in  such  property,  and  also  towards 
the  public  as  patrons  thereof.  For  the  reasons  suggested,  we 
must  deny  this  application.  The  cases  called  to  our  attention 
lead  to  this  conclusion  also.     All  concur.* 

1.  Bailroad  companies  —  mandamus  to  operate  line. —  This  appears 
to  be  a  case  of  first  impression.  Compare  City  of  Powtin  Place  v.  Topeka 
Ry.  Co.,  8  Am.  R.  R.  &  Corp.  Rep.  479,  and  cases  referred  to  in  note  thereto. 

2.  Suit  by  state  to  enjoin  a  railroad  company  from  removing*  track 
and  abandoning*  a  portion  of  its  road. —  In  State  ex  rel.  Nayler,  County 
Attorney,  v.  Dodge  City,  M.  &  T.  R.  Co.  (Kans.)  86  Pac.  Rep.  747,  it  was  held 
that  the  roadbed  and  superstructure  of  a  railroad  built  under  a  charter  obtained 
In  accordance  with  the  laws  of  this  state  is  charged,  not  only  in  the  hands  of  the 
original  corporation,  but  of  purchasers  as  well,  with  the  burden  of  the  com- 
pany's charter  obligations,  and  cannot  be  diverted  from  the  purpose  to  which 
it  was  devoted,  nor  relieved  from  this  burden,  without  the  consent  of  the  state, 
duly  expressed  by  the  legislature  or  other  competent  authority.  The  court 
Bays:  "While  the  title  to  a  completed  railroad  is  vested  in  the  corporation,  it 
is  only  private  property  in  a  qualified  sense.  Railroads,  like  all  other  public 
thoroughfares,  are  public  instrumentalities.  The  power  to  construct  and 
maintain  railroads  is  granted  to  corporations  for  a  publip  purpose.  The  right 
to  exercise  the  very  high  attributes  of  sovereignty,  the  power  of  eminent 
domain,  and  of  taxation  to  further  the  construction  of  railways  could  not  be 
granted  to  aid  a  purely  private  enterprise.  The  railway  corporation  takes  its 
franchises  subject  to  the  burden  of  a  duty  to  tho  public  to  carry  out  the  pur- 
poses of  the  charter.  The  road,  when  constructed,  becomes  a  public  instru- 
mentality, and  the  roadbed,  superstructure  and  other  permanent  property  of 
the  corporation  are  devoted  to  the  public  use.  Prom  this  use  neither  the  cor- 
poration itself,  nor  any  person,  company  or  corporation  deriving  its  title  by 
purchase,  either  at  voluntaiy  or  judicial  sale,  can  divert  it  without  the  assent 
of  the  state.  It  matters  not  whether  the  enterprise,  as  an  investment,  be  profit- 
able or  improfitable.  The  property  may  not  be  destroyed  without  the  sanction 
of  that  authority  which  brought  it  into  existence.     Without  legislative  sane- 


♦  Reported  in  36  Pac.  Rep.  458. 
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tion,  railroads  could  not  be  constructed.  When  once  constructed  they  may 
only  be  destroyed  with  the  sanction  of  the  state.  The  legislature  unquestion- 
ably has  the  power  to  authorize  the  abandonment  of  railroads  when  they  cease 
to  be  of  public  utility.  It  may  be,  also,  that  in  an  action  prosecuted  by  the 
attorney -general,  on  behalf  of  the  state,  to  forfeit  the  charter  and  wind  up  the 
affairs  of  a  railroad  corporation  for  any  proper  cause,  the  court  might  make 
all  necessary  orders  for  the  disposition  of  the  property  of  the  company;  but 
in  this  case  the  state  appeared  by  the  county  attorney  of  the  county  in  which 
the  road  was  located,  protesting  against  the  removal  of  the  superstructure  of 
the  road.  The  court  erred  in  refusing  the  injunction  asked.  The  general 
propositions  stated  above  are  abundantly  supported  by  authority.  Hailroad 
Co.  V.  Casey,  26  Penn.  St  287;  State  v,  Sioux  City  &  P.  R.  Co.,  7  Neb.  857; 
People  V.  Louisville  &  N.  R.  Co.,  120  111.  48;  10  N.  E.  Rep.  657;  Railroad  Comrs. 
V.  Portland  &  O.  C.  R.  Co.,  68  Maine,  269;  Peoria  &  R.  I.  Ry.  Co.  v.  Coal 
Valley  Min.  Co.,  68  111.  489;  Gates  v.  Railroad  Co.,  53  Conn.  838;  5  Atl.  Rep. 
695;  Thomas  v.  Railroad  Co.,  101  U.  S.  71;  Railroad  Co.  v.  Winans,  17  How. 
30;  Pierce  v.  Emery,  32  N.  H.  484;  People  v.  New  York,  etc.,  R.  Co.,  28  Hun, 
543.  These  views  are  also  in  accordance  with  prior  decisions  of  this  court. 
Commissioners  V.  Miller,  7Kans.  479;  Railroad  Co.  v.  Ryan,  11  Kans.  608;  State 
V.  Lawrence  Bridge  Co.,  22  Kans.  488;  City  of  Powtin  Place  v.  Topeka  Ry. 
Co.,  51  Kans.  609;  33  Pac.  Rep.  309." 


Attorney-General  v.  Boston  &  A.  R.  Co. 
Same  v.  Old  Colony  R.  Co. 

(Supreme  Judicial  Court  of  Massachusetts,  November  8,  1898.) 

1.  Railroad  companies.  Legislative  control.  Validity  of  statute 
makino  snlbage  tickets  of  each  road  good  on  all  roads  in  the  state. 
The  statute  of  1892,  chapter  389,  requiring  a  railroad  company  to  sell  1,000 
mile  passenger  tickets  for  twenty  dollars,  to  redeem  such  tickets  on  presenta- 
tion by  any  other  company,  and  to  accept  for  fare  over  its  own  lines  all  such 
tickets  issued  by  any  railroad  company  operating  within  the  state,  is  uncon- 
atitutional,  as  authorizing  one  railroad  to  determine  the  conditions  on  which 
another  railroad  must  carry  passengers,  and  as  compelling  one  railroad  to 
carry  passengers  on  the  credit  of  another,  thus  appropriating  individual  prop- 
erty to  the  public  use  without  the  owner's  consent. 

2.  Such  a  statute  is  not  invalid  on  the  ground  merely  that  certain  rail- 
roads may  be  excepted  from  its  operation  by  the  order  of  the  railroad 
commissioners. 

PETITIONS  by  the  attorney-general  against  the  Boston  and 
Albany  Railroad  Company  and  the  Old  Colony  Railroad 
Company  to  compel  said  companies  to  comply  with  the  statute  of 
1892,  chapter  389,  requiring  railroad  companies  to  issue  mileage 
VOL.  IX. —  72 
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tickets,  and  to  receive  those  of  other  roads  in  payment  of  fare. 
Keported  for  the  consideration  of  the  full  court. 

The  petitions  were  in  the  following  form  : 

"  Albert  E.  Pillsbury,  attorney-general,  in  behalf  of  the  com- 
monwealth, informs  the  court  that  the  Old  Colony  (or  the  Boston 
and  Albany)  Kailroad  Company  is  a  railroad  corporation  established 
under  the  laws  of  the  commonwealth,  and  operating  a  railroad 
therein  ;  and  that  it  is  required  by  a  law  of  the  commonwealth, 
being  chapter  389  of  the  acts  of  the  year  1892,  to  provide  and 
have  on  sale  for  twenty  dollars,  and  to  sell  to  all  persons  apply- 
ing therefor,  mileage  tickets  for  passenger  transportation  repre- 
senting one  thousand  miles ;  and  to  redeem  all  such  tickets,  or 
any  part  thereof,  upon  presentation  by  any  other  railroad  cor- 
poration ;  and  to  accept  and  receive  from  all  persons  for  fare  and 
passage  over  its  own  lines  all  such  tickets  issued  by  any  other 
railroad  corporation  operating  within  the  commonwealth,  as 
therein  prescribed.  The  defendant,  though  duly  demanded, 
willfully  and  wrongfully  neglects  and  refuses  to  comply  in  any 
particular  with  the  requirements  of  the  law  as  hereinabove  set 
forth,  which  willful  and  and  wrongful  neglect  and  refusal  has 
continued  from  the  taking  effect  of  the  law  until  the  present  time, 
and  declares  its  purpose  and  determination  not  to  comply  there- 
with, which  conduct  is  a  violation  of  the  law,  and  of  the  public 
right  thereunder,  for  which  tliere  is  no  adequate  remedy  except 
by  this  proceeding.  Wherefore  the  informant  prays  that  the 
defendant  be  required  and  compelled,  by  writ  of  mandamus  or 
other  appropriate  process,  to  provide  and  sell  such  mileage  tickets 
to  all  persons  applying  therefor,  and  to  redeem  all  such  tickets, 
or  any  part  thereof,  on  presentation  by  any  other  railroad  cor- 
poration, and  to  accept  and  receive  from  all  persons  for  fare  and 
passage  upon  all  its  own  lines  all  such  tickets  issued  by  any  other 
railroad  corporation  operating  within  the  commonwealth,  and  in 
all  particulars  to  comply  with  the  requirements  of  the  law  as 
therein  set  forth,  and  for  such  other  orders  in  the  premises  as- 
justice  may  require." 

The  Attarney-Oeneral^  pro  se.  «/.  H.  Benton^  Jr.^  for  defend- 
ant Old  Colony  Railroad  Company.  S.  Hoar  and  W.  Hvdsony 
for  defendant  Boston  and  Albany  Railroad  Company, 
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Field,  Ch.  J.  The  brief  for  the  Old  Colony  Eailroad  Com- 
pany raises  the  questions  whether  the  attorney-general  has  any 
right  to  bring  the  informations,  and  whether  the  court  has  any 
jurisdiction  over  the  proceedings.  It  is  said  that  the  statutes  of 
1892,  chapter  389,  does  not  give  the  court  equity  jurisdiction  to 
enforce  its  provisions,  but  we  do  not  regard  these  informations  as 
informations  in  equity.  They  are  rather  petitions  for  a  writ  of 
mandamus.  See  Pub.  Stat.  chap.  186,  §  13.  It  concerns  the  pub- 
lic, or  an  indefinite  portion  of  the  public,  whether  railroad  cor- 
porations not  exempted  or  excluded  by  the  railroad  commission- 
ers shall  obey  the  Statutes  of  1892,  chapter  389,  and,  therefore, 
we  think  that  the  attorney-general  as  representing  the  public  can 
properly  institute  these  proceedings.  Attorney-General  v.  Boston, 
123  Mass.  460. 

At  the  hearing  of  the  petition  against  the  Old  Colony  Railroad 
Company  the  presiding  justice  excluded  evidence  against  its 
objection  "  tending  to  prove  the  allegation  of  fact  in  the  third, 
seventh  and  eighth  paragraphs  of  its  answer."  These  para- 
graphs are  as  follows :  "  Third.  The  railroads  thus  operated  by 
it  [the  defendant]  are  in  the  states  of  Massachusetts  and  Rhode 
Island,  and  form  connecting  and  continuous  lines  of  interstate 
transportation  and  travel,  and  the  regulation  of  the  rates  for  and 
the  conduct  of  passenger  transportation  thereon  in  this  state  sub- 
stantially affect  the  rates  for  and  the  conduct  of  said  interstate 
transportation  thereon."  "  Seventh.  It  says  that  there  are  rail- 
road corporations  operating  railroads  in  the  commonwealth  that 
are  not  pecuniarily  responsible  for  the  redemption  and  payment 
of  tickets  which  may  be  issued  by  them  under  chapter  389  of  the 
acts  of  the  year  1892.  Eighth.  It  says  that  chapter  389  of  the 
acts  of  the  year  1892,  referred  to  in  said  information,  is  a  reduc- 
tion of  its  fares  and  tolls  for  passenger  transportation  established 
by  its  directors,  and  of  its  earnings  therefrom,  contrary  to  the 
provisions  of  its  charter,  and  is  not  a  revision  or  alteration  of  its 
fares  and  tolls  in  the  manner  prescribed  thereby,  or  by  the  gen- 
eral law  relating  to  railroad  corporations." 

The  Statutes  of  1892,  chapter  389,  can,  we  think,  be  construed 
as  relating  only  to  fares  for  the  transportation  of  passengers  from 
one  point  to  another  within  the  commonwealth,  and  if,  under  the 
existing  regulations  of  the  railroad  company,  there  may  be  some 


572  Attorney -General  v.  Boston  &  A.  K.  Co. 

difficulty  in  applying  the  law  when  a  passenger  intends  to  pro- 
ceed from  or  to  a  point  within  the  commonwealth  to  or  from  a 
point  outside  of  the  commonwealth,  we  do  not  see  that  this  diffi- 
culty is  inherent  in  the  subject,  or  that  by  proper  regulations  the 
fares  of  passengers  for  transportation  within  the  commonwealth, 
cannot  be  paid  for  by  mileage  tickets,  although  the  passengers 
are  traveling  to  or  from  a  place  beyond  the  limits  of  the  common- 
wealth. It  is  no  sufficient  objection  to  the  statute  that  it  may 
incidentally  aflfect  commerce  between  the  states,  if  it  does  not 
attempt  to  regulate  such  commerce.  See  Louisville,  N.  O.  &  T. 
By.  Co.  V.  State  of  Mississippi,  133  U.  S.  587 ;  10  Sup.  Ct.  Eep. 
348. 

The  averments  of  the  seventh  paragraph  relate  to  a  possibility, 
rather  than  a  fact,  because  it  is  not  alleged  that  any  railroad  cor- 
porations which  are  not  pecuniarily  responsible  have  issued  any 
mileage  tickets  under  Statutes  of  1892,  chapter  389,  or  that  all 
such  corporations  have  not  been  excluded  from  the  provisions  of 
the  statute  by  the  railroad  commissioners.  It  is,  in  effect,  an 
argument  by  way  of  an  example  of  what  might  happen  if  one 
railroad  company  is  required  to  transport  passengers  on  the  credit 
of  another.  The  constitutionalty  of  the  statute  cannot  depend 
upon  the  solvency  or  insolvency  of  any  particular  railroad  com- 
pany at  any  particular  time. 

The  averments  of  the  eighth  paragraph  are  not  to  the  effect 
that  Statutes  of  1892,  chapter  389,  will,  if  carried  into  effect, 
operate  to  reduce  the  fares  for  passenger  transportation  below 
what  is  reasonable,  but  only  that  the  statute  will  cause  a  reduc- 
tion contrary  to  the  provisions  of  the  charter  of  the  defendant 
The  Old  Colony  Railroad  Company  is  a  corporation  in  this  com- 
monwealth and  in  the  state  of  Rhode  Island,  formed  bv  the  union 
of  various  railroad  corporations  chartered  by  this  commonwealth 
or  by  the  state  of  Rhode  Island,  and  is  also  the  lessee  of  the 
Boston  and  Providence  Railroad  Corporation  and  of  other  rail- 
road corporations.  The  earhest  charter  of  any  of  the  railroads 
leased  is  that  of  the  Boston  and  Providence  Railroad  Corporation, 
which  was  approved  June  22,  1831.  The  earliest  charter  of  any 
of  the  railroads  which  make  up  this  defendant  corporation  is  that 
of  the  Taunton  Branch  Railroad  Corporation,  which  was  approved 
April  7,  1835,  being  Statutes  of  1835,  chapter  131.     The  fourtk 
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section  of  this  Jast-mentioned  statute  contains  the  provision  "  that 
the  legislature  shall  not  at  any  time  so  reduce  the  tolls  and  their 
profits  as  to  produce  less  than  ten  per  cent  per  annum  upon  the 
capital  stock  paid  as  aforesaid  without  the  consent  of  said  cor- 
poration." The  charters  of  other  railroads  which  have  been 
united  to  form  the  Old  Colony  Railroad  Company  contain  similar 
provisions.  These  charters  also  grant  to  the  corporations  the 
right  to  take  tolls  at  such  rates  as  may  be  established  by  the 
directors.  Similar  provisions  were  enacted  in  the  Revised 
Statutes  (R.  S.  chap.  39,  §  83),  and  in  the  General  Statutes  (Gen. 
Stat.  chap.  63,  §  112).  Statutes  of  1870,  chapter  325,  section  1, 
repealed  General  Statutes,  chapter  63,  section  112,  and  provided 
as  follows  :  "  Any  railroad  corporation  may  establish  for  its  sole 
benefit,  fares,  tolls  and  charges,  upon  all  passengers  and  property, 
conveyed  or  transported  on  its  railroad,  at  such  rates  as  may  be 
determined  by  the  directors  thereof,  and  may  from  time  to  time 
by  its  directors  regulate  the  use  of  its  road ;  provided,  that  such 
rates  of  fares,  tolls  and  charges,  and  regulations  shall  at  all  times 
be  subject  to  revision  and  alteration  by  the  legislature,  or  such 
oflScers  or  persons  as  the  legislature  may  appoint  for  the  purpose, 
anything  in  the  charter  of  any  such  railroad  corporation  to  the  con- 
trary notwithstanding."  Statutes  of  1874,  chapter  372,  section  4, 
is  as  follows :  "  Railroad  corporations  heretofore  established  in  this 
commonwealth,  whether  by  special  act  or  in  conformity  with  the 
provisions  of  the  general  law  passed  in  the  year  one  thousand  eight 
hundred  and  seventy-two,  shall  have  the  powers  and  privileges  and 
be  subject  to  the  duties,  liabilities,  restrictions  and  other  provis- 
ions contained  in  this  act ;  which,  so  far  as  inconsistent  with  char- 
ters granted  since  the  eleventh  day  of  March,  one  thousand  eight 
hundred  and  thirty-one,  shall  be  deemed  and  taken  to  be  in  alter- 
ation and  amendment  thereof ;  provided,  that  nothing  herein  con- 
tained shall  be  construed  to  impair  the  validity  of  any  special  power 
heretofore  conferred  by  charter  or  other  special  act  upon  any 
particular  railroad  corporation  which  has  already  exercised  such 
power  or  to  prevent  the  continued  exercise  thereof,  conformably, 
so  far  as  may  be,  to  the  provisions  of  this  act ;  nor  shall  anything 
herein  contained  afEect  any  act  done  or  any  right  accruing,  accrued 
or  established,  or  any  proceedings,  doings  or  acts  ratified  or  con- 
firmed, or  any  suit  or  proceeding  had  or  commenced  in  any  case 
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before  the  act  takes  effect,"  etc.  Section  179  cf  tliia  statute  is  as 
follows :  "  Any  railroad  corporation  may  establish  for  its  sole 
benefit  fares,  tolls  and  charges  upon  all  passengers  and  property,  con- 
veyed or  transported  on  its  railroad,  at  such  rates  as  may  be  deter- 
mined by  the  directors  thereof,  and  may  from  time  to  time  by  its 
■directors  regulate  the  use  of  its  road ;  provided,  that  such  rates  of 
fares,  tolls  and  charges  and  regulations  shall  at  all  times  be  sub- 
ject to  revision  and  alteration  by  the  legislature,  or  such  officers 
or  persons  as  the  legislature  may  appoint  for  the  purpose,  any- 
thing in  the  charter  of  such  railroad  to  the  contrary  notwithstand- 
ing." These  provisions  were  re-enacted  in  Public  Statutes,  chap- 
ter 112,  sections  2,  180.  All  the  charters  involved  in  these  pro- 
ceedings were  granted  subsequently  to  the  passage  of  Statutes  of 
1831,  chapter  81,  approved  March  11,  1831,  w^hich  provided 
"  that  the  acts  of  incorporation  which  shall  be  passed  after  the 
passage  of  this  act  shall  at  all  times  hereafter  be  liable  to  be 
amended,  altered  or  repealed  at  the  pleaeure  of  the  legislature, 
and  in  the  same  manner  as  if  an  express  provision  to  that  effect 
were  therein  contained,  unless  tliere  shall  have  been  inserted  in 
such  act  of  incorporation  an  express  limitation  as  to  the  duration 
of  the  same."     K  S.  chap.  44,  §  23 ;  Pub.  Stat.  chap.  105,  §  3. 

It  is  evident  that  the  legislature,  in  tlie  year  1870  and  since, 
has  attempted  to  repeal  the  special  provisions  of  the  early  char- 
ters of  railroads  which  purported  to  limit  its  right  to  reduce  fares 
or  tolls  below  ten  per  cent  of  the  cost  of  the  roads.     An  examina- 
tion of  the  statutes  will  show  that  since  the  year  1870  the  Old 
Colony  Railroad  Company  has  accepted  the  benefit  of  legislation 
*'  subject  to  all  general  laws  which  now  are  or  hereafter  may  be  in 
force  relating  to  railroad  corporations."     One  instance  mentioned 
in  the  brief  of  this  company  is  the  union  of  the  company  with 
the  Boston,  Clinton,  Fitchburg  and  New  Bedford  Railroad  Com- 
pany, pursuant  to  Statutes  of  1882,  chapter  80.     The  Boston,  CHn- 
ton,  Fitchburg  and  New  Bedford  Railroad  Company  was  formed 
by  the  union  of  the  other  railroads.     The  Agricultural  Branch 
Railroad  Company  was  incorporated  by  Statutes  of  1847,  chapter 
269,  and  was  subject  "  to  all  the  duties,  liabilities  and  restrictions 
set  forth  in  the  forty-fourth  chapter  of  the  Revised  Statutes,  and 
in  that  part  of  the  thirty-ninth  chapter  of  the  Revised  Statutes 
relating  to  railroad  corporations,  and  in  the  public  statutes  which 
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have  been,  or  may  be  passed,  relating  to  railroad  corporations." 
The  name  of  this  railroad  company  was  by  chapter  153,  Statutes 
of  1867,  changed  to  the  Boston,  Clinton  and  Fitchburg  Railroad 
Company.  The  New  Bedford  Railroad  Company  was  incor- 
porated by  Statutes  of  1873,  chapter  20,  "  subject  to  all  the  restric- 
tions, duties  and  liabilities  set  forth  in  all  the  general  laws  which 
now  are,  or  hereafter  may  be,  in  force  relating  to  railroad  cor- 
porations ; "  and  this  company,  after  it  had  purchased  or  united 
with  the  Taunton  Branch  Railroad  Company,  was  authorized  to 
unite  "  with  the  corporation  that  may  be  formed  by  the  union  of 
the  Mansfield  and  Framingham  Railroad  Company  with  the 
Boston,  Clinton  and  Fitchburg  Railroad  Company."  None  of 
these  charters  contain  any  provision  that  the  tolls  should  not  be 
reduced  by  the  legislature  below  ten  per  cent  of  the  cost  of  the 
roads,  or  any  provisions  on  the  subject.  It  may  at  some  time 
deserve  consideration  whether,  when  a  railroad  voluntarily  unites 
with  other  railroads,  and  there  are  special  provisions  concertiing 
tolls  in  some  of  the  charters  and  none  in  others,  and  the  union  is 
effected  under  a  statute  which  provides  that  the  corporation  thus 
formed  shall  be  subject  to  all  general  laws  which  now  are  or 
hereafter  may  be  in  force  relating  to  railroad  corporations,  these 
special  provisions  continue  in  force,  and  are  applicable  to  the 
consolidated  corporation.  In  view  of  the  many  changes  in  the 
charters  of  nearly  all  the  railroad  corporations  of  the  common- 
wealth occurring  since  1870,  which  have  been  accepted  by  the 
corporations,  it  may  well  raise  a  doubt  whether  these  corporations 
have  not  consented  to  be  subject  to  any  laws  which  the  legisla- 
ture under 'its  general  powers  may  constitutionally  enact  concern- 
ing fares  or  tolls.  But,  whether  these  special  provisions  can  be 
regarded  as  still  in  force,  and,  if  so,  whether  they  could  be 
repealed  by  the  legislature  without  the  consent  of  the  corpora- 
tion, under  the  power  reserved  to  amend,  alter  or  repeal  the 
charters,  we  have  not  found  it  necessary  to  determine  in  the 
present  cases. 

It  is  argued  by  both  defendants  that  the  statute  is  in  violation 
of  the  provision  of  the  Constitution  of  the  United  States, 
article  1,  section  10,  that  "  no  state  shall  *  *  *  make  any- 
thing but  gold  and  silver  coin  a  tender  in  payment  of  debts." 
The  meaning  of  the  statute  is,  we  think,  that  the  delivery  of  a 
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mileage  ticket  shall  discharge  the  passenger  from  liability  to  the 
railroad  for  his  transportation,  but  that  the  railroad  issuing  the 
ticket  shall  be  liable  to  pay  to  the  railroad  transporting  him,  in 
lawful  money,  the  statutory  price  of  the  ticket  or  part  of  a  ticket 
which  the  passenger  has  surrendered.  The  intention  is  that  the 
railroad  performing  the  service  shall  ultimately  be  paid  the  statu- 
tory fare  in  lawful  money,  not  that  the  ticket  of  itself  shall  be  a 
legal  tender.  If  the  legislature  cannot  constitutionally  require  a 
railroad  company  to  transport  a  passenger  unless  the  fare  is  paid 
in  advance,  we  have  no  doubt  that  the  delivery  of  a  mileage  ticket 
issued  by  another  corporation  is  not  of  itself  a  payment  of  the 
fare.  We  assume,  however,  in  favor  of  the  commonwealth,  with- 
out deciding  or  expressing  any  opinion  upon  it,  that  it  is  not  abso- 
lutely necessary  that  the  fare  of  a  passenger  on  a  railroad  be  paid 
in  advance  in  money. 

There  remain  to  be  considered  the  objections  of  both  defend- 
ants' that  the  statute  establishes  a  uniform  rate  per  mile,  and 
requires  one  railroad  company  to  transport  a  passenger  upon  the 
credit  of  another ;  that  the  conditions  affecting  the  transportation 
imposed  by  the  road  which  issues  the  tickets  must  be  performed 
by  any  other  road  to  which  the  ticket  is  presented,  unless  the  road 
is  exempted  or  excluded  from  the  provisions  of  the  statute ;  and 
that  authority  is  given  to  the  railroad  commissioners  to  exempt 
or  exclude  from  the  provisions  of  the  statute  any  railroad  if,  in 
their  judgment,  the  public  welfare  or  the  financial  condition 
of  the  road  requires  or  demands  it.  The  legislature  has  pre- 
scribed the  rate  of  fare  per  mile,  but  has  not  undertaken  to 
prescribe,  in  other  respects  the  form  of  contract  which  each  rail- 
road may  make  for  the  transportation  of  passengers.  It  has  not 
adopted  a  standard  form  of  contract,  as  it  has  done,  for  example, 
with  reference  to  fire  insurance  policies.  Pub.  Stat,  chap,  119, 
§  139.  One  company  may  permit  no  baggage  of  any  kind  to  be 
carried  with  the  passenger  on  a  mileage  ticket,  and  another  com- 
pany may  permit  personal  baggage  or  any  baggage  to  an  amount 
not  exceeding  100  or  1,000  pounds  in  weight ;  and  according  to 
the  terms  of  the  first  section  of  the  statute  one  railroad  must,  on 
the  presentation  of  a  mileage  ticket  issued  by  another,  perform 
the  conditions  of  the  contract  as  issued  by  the  other.  The  pow*T 
of  the  legislature  of  a  state  to  prescribe  the  charge  or  the  maxi- 
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mum  charge  to  be  made  for  the  use  of  property  "  afiEected  with 
the  public  interest"  was  first  elaborately  considered  by  the 
Supreme  Court  of  the  United  States  in  what  are  called  the 
"  Granger  Cases."  Munn  v.  Illinois,  94  U.  S.  113 ;  Chicago,  B. 
&  Q.  E.  Co.  V.  Iowa,  94  U.  S.  155 ;  Peik  v.  Railway  Co.,  94  U. 
S.  164;  Railroad  Co.  v.  Ackley,  94  U.  S.  179;  Railroad 
Co.  V.  Blake,  94  U.  S.  180;  Stone  v.  Wisconsin,  94  U* 
S.  181.  Whatever  difference  of  opinion  there  may  have  been 
among  the  justices  of  that  court  concerning  the  tests  which 
determine  whether  property  is  affected  with  a  public  interest, 
there  is  no  doubt  that  the  property  of  railroad  corporations  which 
have  been  invested  by  the  legislature  with  the  right  of  eminent 
domain,  and  are  common  carriers  of  persons  or  merchandise,  is 
property  "  devoted  to  a  public  use."  See  Railway  Co.  v.  Well- 
man,  143  U.  S.  339 ;  12  Sup.  Ct.  Rep.  400,  and  Budd  v.  New 
York,  143  U.  S.  517 ;  12  Sup.  Ct.  Rep.  468.  The  justices  of 
the  Supreme  Court  of  the  United  States  perhaps  differ  in  opinion 
whether  there  can  be  any  judicial  interference  with  the  rates  for 
railroad  transportation  established  by  the  legislature  of  a  state  on 
the  ground  that  they  are  not  reasonable,  but  they  agree  that  the 
property  of  railroads  is  property  devoted  to  a  public  use,  and  that 
thB  legislature  may  establish  rates,  or  reasonable  rates,  unless 
there  is  an  express  provision  in  the  charter  which  forbids  it.  See 
Chicago,  M.  &  St.  P.  Ry.  Co.  v.  Minnesota,  134  U.  S.  418 ;  10 
Sup.  Ct.  Rep.  462,  702,  and  Budd  v.  New  York,  supra.  In  the 
railroad  commission  cases  (Stone  v.  Trust  Co.,  116  U.  S.  307 ;  6 
Sup.  Ct.  Rep.  348,  388,  1191 ;  Stone  v.  Illinois  Cent.  R.  Co.,  116 
U.  S.  347 ;  6  Sup.  Ct.  Rep.  348,  388, 1191 ;  Stone  v.  New  Orleans 
&  N.  C.  R.  Co.,  116  U.  S.  356 ;  6  Sup.  Ct.  Rep.  349,  391)  a 
majority  of  the  Supreme  Court  of  the  United  States  decided  that 
a  grant  to  a  railroad  company  in  its  charter  of  the  right  to  fix 
and  regulate  the  tolls  and  charges,  substantially  such  as  are  con- 
tained in  the  charters  of  the  defendants  in  the  present  cases,  does 
not  deprive  a  state  of  its  power  to  regulate  rates.  The  court 
says  :  "  It  is  now  settled  in  this  court  that  a  state  has  power  to 
limit  the  amount  of  charges  by  railroad  companies  for  the  trans- 
portation of  persons  and  property  within  its  own  jurisdiction, 
unless  restrained  by  some  contract  in  the  charter,  or  unless  what 
VOL.  IX. —  73 
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is  done  amounts  to  a  regulation  of  foreign  or  interstate  com- 
merce." The  court  held  that  a  general  power  given  to  the  corpo- 
ration to  establish  rates  is  not  such  a  contract  as  restrained  the 
legislature  from  establishing  what  it  deemed  reasonable  rates. 
See  Eailroad  Co.  v.  Miller,  132  U.  S.  75 ;  10  Sup.  Ct.  Eep.  34. 
It  was  also  said  that  "  under  pretense  of  regulating  fares  and 
freights,  the  state  cannot  require  a  railroad  corporation  to  carry 
persons  and  property  without  reward  ;  neither  can  it  do  that  \vhich 
in  the  law  amounts  to  a  taking  of  private  property  for  public  use 
without  just  compensation,  or  without  due  process  of  law."  See 
Banking  Co.  v.  Smith,  128  U.  S.  174;  9  Sup.  Ct.  Rep.  47;  Dow 
V.  Beidelman,  125  TJ.  S.  680 ;  8  Sup.  Ct.  Eep.  1028 ;  Ruggles  v. 
People  of  Illinois,  108  U.  S.  526 ;  2  Sup.  Ct.  Rep.  832.  In  Parker 
v.  Railroad  Co.,  109  Mass.  506,  the  authority  of  the  legislature  of 
this  commonwealth  was  maintained  to  fix  the  rate  of  toll  to  be 
paid  by  a  street  railway  company  to  the  East  Boston  Ferry  Com- 
pany for  the  carriage  of  passengers  in  cars  over  the  ferry.  There 
was  a  provision  in  the  charter  of  the  ferry  company  that  the  com- 
pany be  allowed  to  collect  and  receive  sucli  tolls  as  the  mayor  and 
aldermen  of  Boston  should  determine,  provided  that  "  the  rates 
of  ferriage  shall  never  be  reduced  so  much  as  to  reduce  the  yearly 
dividends  of  said  company  to  an  amount  less  than  eight  per  cent 
on  the  amount  of  the  capital  stock  actually  invested."  The  deei^ 
ion  is  put  upon  the  ground  that  the  statute  fixing  the  rates  is  an 
amendment  of  the  charter.  The  court  say :  "  The  power  of 
regulating  tolls  upon  ferries,  barges  and  turnpikes  has  been  con- 
stantly exercised  by  the  legislature.  The  great  object  of  such 
corporations  is  the  accommodation  of  public  travel ;  and  most,  if 
not  all,  of  the  charters  creating  them  contain  provisions  for  the 
regulation  of  the  tolls  they  are  entitled  to  charge  the  public.  The 
charter  of  the  East  Boston  Ferry  Company  contains  such  provis- 
ions. The  legislation  in  question  is  not  upon  a  subject  foreign 
to  the  provisions  of  the  charter  or  the  subject  of  the  grant.  It  is 
strictly  in  alteration  or  amendment  of  such  provisions,  and  it  is 
designed  to  promote  the  chief  object  of  the  grant."  It  appears 
from  the  original  papers  in  this  case  that  the  mayor  and  alder- 
men of  Boston  had  fixed  rates  of  toll  over  the  ferry  for  foot  pas- 
sengers and  for  vehicles,  but  none  expressly  for  horse  cars,  and 
that  the  rates  fixed  for  foot  passengers  were  twice  or  three  times 
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as  much  as  those  fixed  in  the  statute  for  passengers  in  the  horse 
cars.  It  also  appeared  that  the  established  rates  of  toll  were  not 
sufficient  to  enable  the  company  to  pay  "  any  dividends  on  the 
stock  actually  invested."  The  court  did  not,  however,  expressly 
consider  whether  the  provision  of  the  charter  that  the  tolls  should 
not  be  reduced  '*  to  an  amount  less  than  eight  per  cent  on  the 
amount  of  capital  stock  actually  invested  "  constituted  a  contract 
which  could  not  be  avoided  except  by  a  repeal  of  the  charter. 
The  statute  there  considered  affected  only  the  rates  of  toll  for  pas- 
sengers in  horse  cars,  leaving  untouched  all  other  rates.  See  Kox- 
bury  V.  Railroad  Co.,  6  Cush.  424 ;  Massachusetts  General  Hospi- 
tal V.  State  Mut.  Life  Assnr.  Co.,  4  Gray,  227 ;  Fitchburg  Railroad 
Co.  V.  Grand  Junction  Railroad  Co.,  4  Allen,  198  ;  Com.  v.  East- 
em  Railroad  Co.,  103  Mass.  254 ;  Mayor,  etc.,  of  Worcester  v. 
Norwich  &  W.  R.  Co.,  109  Mass.  103 ;  In  re  Mayor,  etc.,  of  City 
of  Northampton,  158  Mass.  299;  33  N.  E.  Rep.  568. 

It  is  conceded  in  the  present  cases,  as  we  understand,  that  the 
legislature  of  a  state,  unless  prevented  by  some  contract,  can  con- 
stitutionally establish  reasonable  rates  of  fare  for  railroad  compa- 
nies within  the  state,  and  we  regard  it  as  settled  that  the  legisla- 
ture of  a  state  having  a  Constitution  like  that  of  Massachusetts 
can  establish  rates  of  fare  for  the  transportation  within  the  state  of 
passengers  and  merchandise  by  railroad  companies  which  are 
common  carriers,  unless  the  state  is  prevented  by  some  contract 
with  the  railroad  company ;  but  it  is  not,  however,  yet  settled 
what  the  limitations  of  this  power  are,  whether  it  is  limited  to 
such  rates  as  a  court  may  deem  reasonable,  or  only  to  such  rates 
as  shall  not  operate  to  deprive  the  railroad  companies  of  their 
property  without  just  compensation  or  without  due  process  of 
law.  It  becomes,  however,  unnecessary  at  the  present  time  to 
determine  the  limitations  of  this  power,  because  it  has  not  been 
contended  in  tlie  present  cases  that  the  rates  established  by  the 
statute  are  unreasonable.  The  legislature,  if  it  sees  fit,  may 
establish  rates  for  each  railroad  separately,  and,  as  different  rail- 
roads may  reasonably  require  different  rates,  we  see  no  objection 
to  the  statute  on  the  ground  that  certain  railroads  may  be 
exempted  or  excluded  from  its  provisions.  The  subject  is  one 
upon  which  legislation  need  not  be  uniform,  and  the  statute  can- 
not be  avoided  by  one  railroad  company  because  it  is  not  applied 
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to  another.  In  re  Mayor,  etc.,  of  City  of  Northampton,  nbi 
snpra.  We  think  that  the  intention  of  the  statute  is  that  it  shall 
apply  to  every  railroad  corporation  operating  a  railroad  for  the 
common  carriage  of  passengers  within  the  commonwealth,  unless 
the  board  of  railroad  commissioners  shall  determine  on  petition, 
after  due  hearing,  that  there  is  something  exceptional  in  the  finan- 
cial condition  of  a  particular  railroad,  or  in  the  character  of  the 
service  it  renders  to  the  public,  which  reasonably  requires  that 
railroad  to  be  exempted  or  excluded  from  the  provisions  of  the 
statute,  leaving  such  a  railroad  to  be  specially  dealt  with  by  the 
legislature,  if  it  should  deem  it  necessary.  TVe  are  not  satisfied 
that  the  statute  is  unconstitutional  on  the  ground  that  it  contains 
a  delegation  of  legislative  power  to  the  board  of  railroad 
commissioners. 

The  most  formidable  objections  are  that  the  statute  authorizes 
one  railroad  to  determine  the  conditions  on  which  another  rail- 
road must  carry  passengers,  and  compels  one  railroad  to  carry 
passengers  on  the  credit  of  another.  We  have  been  referred  to 
no  judicial  decision  where  any  such  legislation  has  been  con- 
sidered. The  law  governing  the  taking  of  private  property  for 
public  uses  affords  some  analogies  which  we  think  are  applicable 
to  the  present  cases.  The  decisions  of  this  court  perhaps  go  as 
far  as  any  in  permitting  an  entry  upon  land  and  an  occupation 
of  it  for  the  purpose  of  taking  it  for  public  uses  before  reason- 
able compensation  has  been  actually  made,  and  in  not  requiring 
that  an  adequate  fund  for  compensation  be  set  apart  before  the 
entry  and  occupation.  Still  there  must  be  an  adequate  provision 
for  compensation,  and  a  provision  that  the  land  should  be  paid 
for  out  of  the  earnings  of  a  railroad  which  was  owned  by 
the  commonwealth  was  held  not  to  be  adequate,  although 
it  was  probable  that  such  earnings  would  be  sufficient.  Con- 
necticut River  Railroad  Co.  v.  County  Comrs.,  127  Mass.  50. 
But  in  the  case  of  land,  if  the  landowner  takes  proper  measures 
to  have  the  compensation  determined,  and  it  is  not  ultimately 
paid,  a  court  of  equity  would  enjoin  the  company  taking  it  from 
the  further  use  of  the  land,  and  the  owner  could  retake  the  land 
or  enforce  his  lien  upon  it.  "  The  power  to  take  and  the  obliga- 
tion to  indemnify  for  the  taking  are  inseparable."  Brickett  v. 
Aqueduct  Co.,  142  Mass.  394 ;  8  K.  E.  Rep.  119 ;  Drury  v.  Rail- 
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road  Co.,  127  Mass.  571 ;  Cushman  v.  Smith,  34  Maine,  247 ; 
liiche  V.  Water  Co.,  75  Maine,  91.  The  statute  authorizing  the 
taking  must  contain  some  provision  for  obtaining  adequate 
indemnity.  It  is  not  enougli  to  leave  the  owner  to  his,  action  at 
law  for  damages.  ''  The  duty  of  paying  an  adequate  compensa- 
tion for  private  property  taken  is  inseparable  from  the  exercise 
of  the  right  of  eminent  domain.  The  act  granting  tlie  power 
must  provide  for  compensation  and  a  ready  means  of  ascertaining 
the  amount.  Payment  need  not  precede  the  seizure,  but  the 
means  for  securing  indemnity  must  be  such  that  the  owner  will 
be  put  to  no  risk  or  unreasonable  delay."  Haverhill  Bridge  Pro- 
prietors V.  County  Comrs.,  103  Mass.  120 ;  Thacher  v.  Bridge  Co., 
18  Pick.  501.  If  this  is  tme  when  the  property  taken  is  land, 
much  more  is  it  true  when  the  property  taken  is  consumed  in  the 
use,  so  that,  if  compensation  is  not  ultimately  paid,  the  owner  has 
no  remedy  by  taking  back  the  property.  When  property  is  taken 
for  a  public  use,  and  is  consumed  in  the  use,  the  provision  for 
adequate  compensation  certainly  ought  to  be  more  than  a  mere 
right  of  action  against  a  private  person  or  corporation  with  the 
risk  of  never  obtaining  satisfaction,  and  the  compensation,  when 
it  is  made,  must  be  made  in  money.  Com.  v.  Peters,  2  Mass. 
125 ;  State  v.  Beackmo,  8  Blackf .  246  ;  Butler  v.  Commissioners, 
39  N.  J.  Law,  665 ;  Vanhorne  v.  Dorrance,  2  Dall.  304 ;  Cooley 
Const.  Lim.  (6th  ed.)  691,  694 ;  Lewis  Em.  Dom.  §  460.  Under 
the  statutes  of  this  commonwealth  the  compensation  assessed  for 
the  taking  of  land  by  a  railroad  ultimately  assumes  the  form  of  a 
judgment  at  law  which  must  be  satisfied  in  money,  and  it  is  pro- 
vided that  a  "  warrant  of  distress  or  execution  may  issue  to  com- 
pel the  payment  thereof,  with  costs  and  interest,  and  all  its  right 
and  authority  to  enter  upon  and  use  tlie  land  or  property,  except 
for  making  surveys,  shall  be  suspended  until  such  warrant  or  exe- 
cution is  satisfied."  Pub.  Stat.  chap.  112,  §  101.  At  common  law 
a  common  carrier  of  passengers  could  demand  prepayment  of  the 
fare  before  he  could  be  compelled  to  receive  and  transport  passen- 
gers. The  fare  demanded  must  be  reasonable,  and  when  it  is 
established  by  statute  this  is  a  legislative  determination  of  what 
is  reasonable.  A  carrier  can  have  no  lien  on  the  passenger  to 
secure  the  payment  of  the  fare,  and  must,  of  necessity,  collect  the 
fare  in  advance,  or  trust  to  the  credit  of  the  passenger  or  of  some 
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other  person.  See  Railroad  Co.  v.  Gage,  12  Gray,  393 ;  McDaffee 
V.  Railroad  Co.,  52  N.  H.  430 ;  SpofEord  v.  Railroad  Co.,  128  Mass. 
326.  Although,  by  reason  of  the  public  nature  of  the  employ 
ment,  the  legislature  can  establish  the  rates  of  fare  to  be  demanded 
by  common  carriers  of  passengers,  we  do  not  see  that  they  can  be 
compelled  ultimately  to  take  in  payment  anything  which  any 
other  person  could  not  be  compelled  to  take  in  payment  of  a  ser\^- 
ice  rendered  or  in  discharge  of  a  debt.  If  a  debt  had  been  once 
incurred  it  could  not  be  discharged  except  by  a  payment  in  money, 
or  by  the  satisfaction  of  an  execution  by  a  levy  upon  tangible 
property.  Although  there  may  be  little  or  no  practical  difficulty 
between  solvent  railroads  if  they  chose  to  obey  the  statute,  yet 
in  theory  each  ticket  or  part  of  a  ticket  surrendered  by  a  passen- 
ger for  transportation  represents  a  separate  cause  of  action  against 
the  railroad  issuing  it.  There  is  no  fund  provided  for  the  redemp- 
tion of  the  ticket,  and  no  tangible  property  on  which  there  is 
a  lien.  The  statute  puts  no  limit  upon  the  number  of  mileage 
tickets  which  any  railroad  may  issue,  or  upon  the  time  within  which 
they  must  be  used.  It  does  not  prohibit  a  railroad  from  selling  tliem 
for  less  than  twenty  dollars  each,  although  it  must  redeem  them 
at  that  price.  It  is  possible  that  a  railroad  in  need  of  money 
might  resort  to  enormous  sales  of  such  tickets  as  a  mode  of  raising 
money,  and  that  these  tickets  might  remain  outstanding,  to  be  used 
on  other  roads  indefinitely,  and  that  many  of  them  might  be 
presented  for  redemption  at  some  remote  time  in  the  future,  when 
the  railroad  company  issuing  them  might  be  unable  to  redeem 
them.  If  it  be  assumed  that  under  the  power  to  regulate  the 
fares  of  common  carriers  of  passengers  the  legislature  can  require 
the  passengers  to  be  carried  before  the  fares  have  been  actually 
paid  in  money,  the  security  for  the  ultimate  payment  of  the 
fares  in  money  ought,  we  think,  to  be  as  certain  as  that  required 
when  private  property  is  taken  for  public  uses,  and  we  are  of  opin- 
ion that  this  statute  does  not  provide  adequate  security.  The 
objection  that  the  statute  authorizes  one  railroad  to  make  condi- 
tions concerning  the  transportation  of  passengers  which  must  be 
performed  by  other  railroads  also  seems  to  us  valid.  The  objection 
is  not  that  the  legislature  has  itself  attempted  to  declare  the  rights 
of  passengers  who  have  purchased  mileage  tickets.  The  legisla- 
ture, by  this  statute,  has  not  determined  the  conditions  which  shall 
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be  incident  to  the  carriage  of  passengers  under  these  tickets ;  nor 
has  it  left  them  to  be  determined  by  the  railroad  company  transport- 
ing the  passengers.  One  railroad  is,  in  effect,  authorized  to  make 
a  contract  for  another,  but  the  railroads  are  not  in  fact  the  agents 
of  each  other  in  issuing  these  tickets.  It  has  been  often  said  that 
the  legislature  cannot  make  a  contuact  between  two  or  more  per- 
sons which  they  do  not  choose  to  make,  although  it  may  some- 
times impose  duties  which  can  be  enforced  as  if  they  arose  from 
contract.  Without  denying  the  power  of  the  legislature  to  deter- 
mine the  form  of  the  contracts  which  common  carriers  of  persons 
or  merchandise  must  make  concerning  transportation,  and  without 
considering  the  autliority  of  the  legislature  to  delegate  this  power 
to  a  board  of  public  officers,  we  are  of  opinion  that  this  power 
cannot  be  delegated  to  private  persons  or  corporations. 

It  is  not  necessary  or  practicable  to  attempt  in  these  cases  to 
determine  just  how  far  the  legislature  may  go  by  way  of  regulat- 
ing the  business  of  railroad  companies  within  the  commonwealth, 
nor  just  where  the  limits  of  its  power  end,  nor  whether  certain 
provisions  of  the  statute,  if  taken  alone,  would  be  valid.  The 
statute  must  be  considered  as  a  whole.  The  statute  requires  a 
railroad  company  to  transport  passengers,  and  to  receive  therefor 
tickets  or  coupons  which  merely  give  separate  causes  of  action 
against  another  railroad  company,  and  no  security  is  provided  that 
these  tickets  or  coupons  will  be  redeemed  in  money  by  the  rail- 
road company  issuing  them  when  presented  for  redemption,  and 
they  may  be  used  for  transportation  long  after  they  are  issued. 
The  company  issuing  tickets  may  impose  upon  other  railroads 
duties  and  responsibilities  in  the  carriage  of  passengers  different 
from  those  it  assumes  towards  passengers  who  purchase  tickets  of 
itself,  and  the  tickets  may  be  used  indiscriminately  upon  all  rail- 
roads within  the  commonwealth  not  excluded  or  exempted  from 
the  provisions  of  the  statute,  and  are  not  confined  to  railroad  com- 
panies engaged  in  transporting  passengers  in  connection  with  the 
company  issuing  the  tickets.  The  railroad  commissioners  may 
exercise  tlieir  power  of  excluding  a  railroad  company  from  the 
provisions  of  the  statute  in  season  to  prevent  loss  from  a  failure 
of  the  company  to  redeem  the  tickets  issued,  or  they  may  not. 
The  rights  of  railroad  companies  ultimately  to  receive  in  money 
the  fares  of  passengers  ought  not  to  depend  upon  the  discretion 
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of  the  railroad  commissioners,  and,  if  the  statute  wonld  be  invalid 
but  for  this  discretion,  this  provision  would  not  make  it  valid. 

Mr.  Justice  Lathrop  and  Mr.  Justice  Barker  agree  that  the 
informations  are  rightfully  brought  by  the  attorney-general,  and 
that  the  court  has  jurisdiction,  and  are  of  opinion  that  the  neces- 
sary effect  of  the  statute  is  to  apply  and  appropriate  individual 
property  to  the  public  use,  without  the  owner  s  consent,  and  with- 
out legal  provision  for  a  reasonable  compensation  therefor ;  and 
for  this  reason  they  agree  that  the  statute  is  void,  without  express- 
ing an  opinion  upon  the  other  matters  discussed  in  this  opinion. 
A  majority  of  the  court  are  of  opinion  that  the  petitions  should 
be  dismissed. 

Knowlton,  J.  (dissenting).  I  concur  in  everything  contained 
in  the  opinion  of  the  chief  justice,  except  the  discussion  of  the 
two  points  on  which  the  decision  is  made  to  turn,  but  I  do  not 
agree  with  him  in  that,  and  I  do  not  think  the  statute  uncon- 
stitutional. In  the  opinion  the  question  whether  the  statute  is 
void  as  impairing  the  obUgation  of  contracts  contained  in  the 
/several  charters  under  which  the  railroads  were  organized  was 
somewhat  considered,  but  not  decided.  In  the  view  which  1  take 
of  other  parts  of  the  case,  it  becomes  necessary  to  consider  this 
question  further.  I  need  not  go  over  the  ground  traversed  by 
the  chief  justice.  It  is  obvious  that  the  object  of  the  Statutes  of 
1831,  chapter  81  (R.  S.  chap.  44,  §  23),  was  to  prevent  charters 
afterwards  granted  by  the  legislature  from  being  held  to  be  con- 
tracts ;  and  all  subsequent  charters  must  be  deemed  to  have  been 
granted  subject  to  that  general  law,  except  in  cases  where  the 
legislature  saw  fit  plainly  to  abrogate  it.  If  a  charter  was  after- 
wards granted  which  expressly  professes  to  bind  the  common- 
wealth by  a  contract,  doubtless  the  commonwealth  is  bound  ;  but 
in  interpreting  subsequent  charters  this  general  law  must  be  given 
effect  so  far  as  it  can  be  without  coming  in  direct  conflict  with 
express  contracts,  plainly  intended  as  such  by  the  legislature.  If 
we  assume  that  in  some  of  the  charters  of  railroad  corporations 
now  included  in  the  Old  Colony  Railroad  Company  there  was  an 
express  contract  that  the  legislature  should  not  reduce  the  fares 
and  charges  so  as  to  leave  an  income  of  less  than  ten  per  cent  on 
the  cost  of  the  railroad,  and  that  the  general  law  above  cited  does 
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not  apply  to  these  contracts  so  far  as  they  have  been  executed  on 
either  side,  it  must  still  be  held  that  the  le^slature  could  at  any 
time  amend  or  repeal  these  provisions  of  the  charters  so  as  to 
prevent  future  action  on  the  faith  of  them,  leaving  them  in  effect 
only  so  far  as  rights  had  accrued  by  the  execution  of  them.  It 
would  be  very  unreasonable  to  hold  that  by  such  a  provision  the 
legislature  was  bound  for  all  time  to  allow  rates  and  charges 
which  would  produce  an  income  of  ten  per  cent,  not  only  on  the 
cost  of  the  railroad  as  first  built  and  completed  under  the  charter, 
but  also  on  every  extension,  enlargement  or  improvement  of  it 
after  it  had  been  completed  according  to  the  original  plan.  By 
the  Statutes  of  1870  (chap.  325,  §  1),  re-enacted  in  the  Statutes 
of  1874  (chap.  372,  §§  4,  174),  which  last  sections  are  still  in 
force,  the  legislature  terminated  the  right  of  these  railroad  cor- 
porations to  go  on  expending  money  and  increasing  the  cost  of 
their  railroads  under  a  contract  which  permitted  them,  without 
the  possibility  of  legislative  interference,  to  charge  tares  which 
would  give  them  an  income  of  ten  per  cent  on  the  cost  of  the  road, 
if  such  a  right  had  previously  existed.  As  I  understand  the 
report,  the  Old  Colony  Bailroad  Company  did  not  contend  at  the 
hearing  that  the  statute  under  consideration  would  reduce  its 
income  below  ten  per  cent  on  the  cost  of  the  road  at  the  time  its 
right  to  build  a  road  or  to  increase  the  cost  of  it  under  the  pro- 
visions of  the  original  charters  was  terminated  by  the  Statutes  of 
1870.  Moreover,  I  am  of  opinion  that  the  Old  Colony  Railroad 
Company,  by  accepting  the  benefit  of  legislation,  subject  to  gen- 
eral laws  which  gave  the  legislature  the  right  to  revise  its  fares, 
rates  and  charges,  has  lost  the  right,  if  it  ever  had  it,  to  interpose 
the  provisions  of  the  original  charters  against  a  statute  which 
assumes  in  a  reasonable  way  to  regulate  or  reduce  its  fares.  In 
the  suit  against  the  Boston  and  Albany  Railroad  Company  noth- 
ing appears  in  the  record  which  opens  this  defense  or  requires 
considerations  of  the  numerous  statutes  under  which  the  corj)o- 
ration  is  acting.  I  am,  therefore,  of  opinion  that  the  petitions 
should  not  be  dismissed  on  the  ground  that  the  statute  impaira 
the  obligation  of  contracts  securing  to  the  respondent  immunity 
from  reduction  of  fares. 
The  only  grounds  on  which  the  statute  is  held  unconstitutional 
VOL.  IX. —  74 
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by  the  majority  of  the  court  are :  First,  that  it  seeks  to  compel 
the  transportation  of  passengers  by  one  railroad  on  the  credit  of 
another,  to  which  the  money  for  payment  of  the  fare  has  been, 
advanced  by  the  purchaser  of  a  mileage  ticket ;  and,  secondly, 
that  a  mileage  ticket  is  to  be  "  accepted  and  received  for  fare  and 
passage  ^'  upon  other  railroads  "  under  like  conditions  as  upon  the 
line  or  lines  of  the  corporation  issuing  such  ticket."  The  prop- 
erty of  railroad  corporations  is  devoted  to  a  public  use.  The 
truth  of  this  proposition  is  nowhere  questioned.  Such  corpora- 
tions may  exercise  the  right  of  eminent  domain  by  taking  lands 
for  their  roads  against  the  will  of  the  owners.  The  business  of 
providing  highways  and  arranging  conveniences  to  enable  people 
easily  to  pass  from  place  to  place  is  a  part  of  the  public  business 
which  may  ])e  done  by  the  state.  If  the  state  grants  franchises  and 
delegates  the  transaction  of  this  business  to  corporations,  it  retains 
the  right  to  regulate  the  business  for  the  public  good  in  any 
reasonable  way.  It  may  do  this  in  the  exercise  of  the  police 
power,  which  is  a  power  inherent  in  every  well-ordered  system  of 
government.  It  is  the  power  which  is  granted  in  terms  to  our 
legislature  by  article  4,  chapter  1,  of  the  Constitution  of  Massa- 
chusetts, which  gives  the  general  court  full  power  and  authority 
"  from  time  to  time  to  make,  ordain  and  establish  all  manner 
of  wholesome  and  reasonable  orders,  laws,  statutes,  ordinances, 
directions  and  instructions,  either  with  penalties  or  without, 
so  as  the  same  be  not  repugnant  or  contrary  to  this  Constitution, 
as  they  shall  judge  to  be  for  the  good  and  welfare  of  this  com- 
morwealth,  and  for  the  government  and  order  thereof  and  the 
subjects  of  the  same,  and  for  the  necessary  support  and  defense 
of  the  government  thereof,"  etc.  Moreover,  most  of  the  char- 
ters of  railroad  corj)oration8  have  been  granted  and  accepted  sub- 
ject to  a  reserved  right  in  the  legislature  to  alter  or  repeal  them. 
It  is  settled  that  this  riglit  to  regulate  the  business  of  railroad 
corporations  extends  so  far  as  to  authorize  the  legislature  to  fix 
the  rates  and  charges  for  the  transportation  of  passengers  and 
freight.  Tlie  principle  is  established  by  decisions,  not  only  of 
this  court,  and  of  the  Supreme  Court  of  the  United  States,  but  of 
courts  in  most  of  the  other  states.  Parker  v.  Kailroad  Co.,  109 
Mass.  506  ;  Chicago,  etc.,  Ey.  Co.  v.  Iowa,  94  U.  S.  155  ;  Peik  v. 
Railway  Co.,  94  U.  S.  164 ;  Munn  v.  Illinois,  94  U.  S.  113  ;  Rug- 
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glee  V,  People  of  Illinois,  108  U.  S.  526 ;  2  Snp.  Ct.  Rep.  832 ; 
Railway  Co.  y.  Wellman,  143  U  S.  339  ;  12  Sup.  Ct  Rep.  400; 
Budd  V.  New  York,  143  U.  S.  517 ;  12  Sup.  Ct.  Rep.  468;  Peo- 
ple V.  Boston  &  A.  R.  Co.,  70  N  Y.  569  ;  People  v.  Budd,  117 
N.  Y.  1 :  22  N.  E.  Rep,  670,  682 ;  Chesapeake  &  P.  Tel.  Co.  v, 
Baltimore  &  Ohio  Tel.  Co.-,  6Q  Md.  399-414 ;  7  Atl.  Rep.  809  ; 
Lake  Shore  &  M.  S.  Ry.  Co.  v.  Cincinnati,  S.  &  C.  Ry.  Co.,  30 
Ohio  St.  604 ;  Hockett  v.  State,  105  Ind.  250-258 ;  5  N.  E.  Rep. 
178;  Telephone  Co.  v.  Bradbury,  106  Ind.  1 ;  5  N.  E.  Rep. 
721;  Central  Union  Tel.  Co.  v.  State,  118  Ind.  194-207;  19  N, 
E.  Rep.  604 ;  Baker  v.  State,  54  Wis.  368-373 ;  12  N.  W.  Rep. 
12 ;  Nash  v.  Page,  80  Ky.  539-545 ;  Mayor,  etc.,  of  Mobile  v. 
Yuille,  3  Ala.  140 ;  Stone  v.  Railroad  Co.,  62  Miss.  607-639.  A 
minority  of  the  justices  of  the  Supreme  Court  of  the  United 
States  dissent  from  decisions  of  the  majority  extending  the  doc- 
trine to  the  regulation  of  charges  for  the  use  of  grain  elevators 
(Munn  V.  Illinois,  94  U.  S.  113 ;  Budd  v.  New  York,  143  U.  S. 
617-549 ;  12  Sup.  Ct.  Rep.  468),  making  a  distinction  between 
what  they  consider  a  public  use  of  property  and  a  public  interest 
in  the  use  of  property.  But  they  agree  with  the  majority  that 
railroad  corporations  are  subject  to  regulation.  Mr.  Justice  Field, 
one  of  this  minority,  in  giving  the  opinion  of  the  court  in  Bank- 
ing Co,  V.  Smith,  128  U.  S.  174-179  ;  9  Sup.  Ct.  Rep.  47,  says: 
"  The  incorporation  of  the  company,  by  which  numerous  parties 
are  permitted  to  act  as  a  single  body  for  the  purposes  of  its 
creation,  or,  as  Chief  Justice  Marshall  expresses  it,  '  by  which 
the  character  and  properties  of  individuality  '  are  bestowed  '  on  a 
collective  and  changing  body  of  men '  (Bank  v.  Billings,  4  Pet 
514-562),  the  grant  to  it  of  special  privileges  to  carry  out  the 
object  of  its  incorporation,  particularly  the  authority  to  exercise 
the  state's  right  of  eminent  domain,  that  it  may  appropriate 
needed  property  —  a  right  which  can  be  exercised  only  lor 
public  purposes  —  and  the  obligation  assumed  by  the  acceptance 
of  its  charter  to  transport  all  persons  and  merchandise  upon  like 
conditions  and  upon  reasonable  rates,  aflEected  the  property  and 
employment  with  a  public  use ;  and  where  property  is  thus 
affected,  the  business  in  which  it  is  used  is  subject  to  legislative 
control.  So  long  as  the  use  is  continuous,  the  power  to  regulate 
remains,  and  the  regulation  may  extend  not  merely  to  provisions 
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for  the  security  of  passengers  and  freight  and  against  accidents^ 
Und  for  tlie  convenience  of  the  public,  but  also  to  prevent  extor- 
tion by  unreasonable  charges,  and  favoritism  by  unjust  discrimi- 
nation. This  is  not  a  new  doctrine,  but  old  doctrine,  always 
asserted  whenever  property  or  business  is,  by  reason  of  special 
privileges  received  from  the  government  the  better  to  secure  the 
purposes  to  which  the  property  is  dedicated  or  devoted,  affected 
with  a  public  use."  In  Budd  v.  New  York,  143  U.  S.  517-549 ; 
12  Sup.  Ct.  Rep.  468,  Mr.  Justice  Brewer,  another  of  this  minority, 
says :  "  The  use  is  public,  because  the  public  may  create  it,  and 
the  individual  creating  it  is  doing  thereby,  pro  tanto,  the  work  of 
the  state.  The  creation  of  all  highways  is  a  public  duty.  Rail- 
roads are  highways.  The  state  may  build  them.  If  an  individual 
does  that  work,  he  is  pro  tanto  doing  the  work  of  the  state.  He 
devotes  his  property  to  a  public  use.  It  does  not  lose  the  right 
to  fix  the  price  because  an  individual  voluntarily  undertakes  to 
do  the  work."  This  is  equivalent  to  saying  —  what  is  undoubt- 
edly the  law  —  that  it  does  not  lose  the  right  to  make  any  reason- 
able regulation  for  the  benefit  of  the  public  in  regard  to  the 
transaction  of  any  or  of  all  the  railroad  business  in  the  state. 

The  legislature's  determination  of  what  is  reasonable  is  also 
conclusive,  subject  only  to  the  limitations  that  its  enactment  shall 
not  conflict  with  any  expressed  or  implied  provisions  of  the  Con- 
stitution, either  of  the  state  or  the  United  States.  I  am  not 
aware  of  anything  in  either  Constitution  which  forbids  the  state 
in  regulating  the  public  business  of  transporting  passengers  within 
its  borders,  when  the  business  is  carried  on  by  its  own  creatures, 
whose  financial  ability  it  is  supposed  to  know,  from  requiring 
these  corporations  to  issue  tickets  which,  when  paid  for,  shall  be 
received  for  transportation  on  a  line  of  railroad  other  than  that 
issuing  it,  and  which  shall  entitle  the  carrying  railroad  to  receive 
its  pay  from  the  railroad  which  issued  and  sold  the  ticket.  It 
seems  to  me  plain  that  this  is  not  within  the  express  provision  of 
our  State  Constitution  which  forbids  the  taking  of  private  property 
without  compensation,  or  for  other  than  a  public  use.  I  think  it 
is  not  a  taking  of  property  without  due  process  of  law  within  the 
meaning  of  that  language  in  the  Constitution  of  the  United  States, 
nor  an  interference  with  the  riglit  "  of  acquiring,  possessing  and 
protecting  property  "  which  is  secured  by  the  declaration  of  rights 
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in  the  Constitution  of  Massachusetts.  It  is  merely  a  regulation  of 
public  business  which  the  legislature  has  a  right  to  regulate.  Its 
apparent  object  is  to  promote  the  convenience  of  persons  having 
occasion  to  travel  on  different  railroads,  and  to  reduce  for  them 
the  cost  of  transportation.  The  risk  of  pecuniary  loss  to  a  cor- 
poration from  carrying  a  passenger  on  the  credit  of  another  cor- 
poration to  which  the  money  has  been  advanced  for  carriage, 
instead  of  having  payment  at  the  time,  is  almost  infinitesimal. 
In  the  first  place,  all  railroad  corporations  are  required  to  make 
annual  reports  to  the  commonwealth  (Pub.  Stat.  chap.  112,  §  81), 
and  the  legislature  is  presumed  to  know  that  all,  or  nearly  all,  of 
them  are  of  ample  financial  ability,  and  that  their  obligation  to 
pay  a  small  debt  is  as  good  as  that  of  any  city  or  town  in  the 
state ;  secondly,  if  there  are  any  now,  or  if  hereafter  there  should 
be  any,  which  are  not  financially  sound,  it  would  be  the  duty  of 
the  railroad  commissioners,  on  application,  to  relieve  all  other  cor^ 
porations  from  the  obligation  to  take  their  tickets.  In  the  natural 
course  of  business  there  would  be  frequent  settlements  of  accounts 
between  the  diflPerent  railroads,  as  there  are  now,  and  the  most  that 
any  railroad  could  owe  another  under  this  statute  would  be  the  dif- 
ference between  the  cost  of  the  other's  mileage  tickets  held  by 
itself  and  the  cost  of  its  own  tickets  held  by  the  other,  which 
would  ordinarily  be  but  a  trifling  sum.  It  would  be  impossible 
for  any  railroad  to  harm  its  neighbors  by  issuing  and  selling  a 
large  number  of  mileage  tickets  in  the  anticipation  of  becoming 
insolvent,  for,  if  it  were  possible  to  sell  them,  the  railroad  com- 
missioners, at  any  time,  on  application,  would  exclude  it  from  the 
provision  of  the  act,  and  other  railroads  could  not  afterwards  he 
required  to  accept  its  mileage  tickets,  and  the  loss,  if  any,  would 
fall  on  the  purchasers  of  the  tickets,  wliose  contracts  would  be 
with  it  alone.  The  risk  of  loss  from  inability  of  one  railroad  to 
collect  of  another  under  mileage  tickets  taken  from  passengers 
seems  to  me  too  small  to  be  seriously  considered,  and  I  regard  the 
objections  to  the  statute  in  this  particular  as  theoretical  and  specu- 
lative, rather  than  substantial  or  practical.  It  is  a  matter  of  com- 
mon knowledge  that  every  railroad  does  business  on  the  credit  of 
other  railroads  to  a  much  larger  amount  than  would  ever  be  done 
under  a  statute  of  this  kind.  But,  suppose  there  is  a  possibility 
of  trifling  loss  in  a  case  which  might  arise  under  the  statute^  that 
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does  not  render  the  statute  unconstitutional.  The  question  ]£ 
rather  whether  there  is  a  probability  of  losses  so  large  as  to  make 
fiuch  a  requirement  plainly  unjust  and  unreasonable  as  an  inter- 
ference with  "  the  right  of  acquiring,  possessing  and  protecting 
property."  1  think  nobody  can  contend  that  there  is  such  a 
probability.  Moreover,  the  very  idea  of  the  exercise  of  the  police 
power  necessarily  implies  a  greater  or  less  interference  with  the 
€Mjquisition,  use  and  enjoyment  of  property.  Sawyer  v.  Davis,  136 
Mass.  298  ;  Miller  v.  Horton,  152  Mass.  540 ;  26  N,  E.  Rep.  100. 
Every  statute  affecting  property,  enacted  in  the  exercise  of  this 
power,  illustrates  the  proposition.  The  reduction  by  the  legisla- 
ture of  fares  upon  railroads  is  an  illustration  which,  in  my  opin- 
ion, touches  much  more  closely  the  acquisition,  possession  and 
protection  of  property  than  does  a  requirement  that  railroads 
shall  trust  each  other  during  short  intervals  for  the  payment  ol 
fares  for  which  interchangeable  tickets  have  been  taken.  In 
determining  whether  the  Gtatute  is  so  unreasonable  as  to  be 
€igainst  common  right,  real  conditions  and  probable  results,  and 
not  remote  possibilities,  are  to  be  considered.  It  will  hardly  be 
contended  that  every  statute  enacted  for  the  resnilation  of  the 
railroad  business  of  the  commonwealth  which  contemplates  the 
giving  of  a  short  credit  by  one  railroad  company  to  another  in  the 
convenient  transaction  of  their  business  is,  for  that  reason,  uncon- 
stitutional. There  are  many  general  and  special  laws  which 
require  railroads  to  render  services,  to  furnish  station  accommo- 
dations, and  permit  the  use  of  tracks,  and  the  like,  to  another 
corporation  for  a  reasonable  compensation,  to  be  agreed  upon,  or, 
in  the  absence  of  agreement,  to  be  fixed  by  the  railroad  commis- 
sioners. In  many  cases  it  would  be  difficult,  if  not  impracticable, 
to  provide  for  these  payments  in  advance,  and  some,  at  least,  of 
the  statutes  seem  to  contemplate  that  payments  Nvill  be  made  upon 
short  credits,  as  the  practice  is,  after  the  services  are  rendered  or 
the  benefits  received.  Pub.  Stat.  chap.  11,  §§  216-218;  Stat. 
1866,  chap.  126;  Stat.  1872,  chap.  180;  Stat.  1871,  chap.  343. 
Some  of  these  statutes  require  the  payment  of  rent  for  the 
use  of  a  station  built  and  owned  by  one  railroad  and  used  by 
others.  The  rent  must  either  be  paid  in  advance,  or  there  must 
be  some  credit  for  it ;  it  could  hardly  be  paid  daily.  A  require- 
ment that  the  rent  should  be  paid  in  advance  would  bef  quite  as 
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objectionable  on  constitutional  grounds  as  a  provision  for  a  rea- 
sonable credit.  The  building  might  be  destroyed,  and  the  com- 
pany that  had  paid  rent  in  advance  might  get  no  equivalent  for 
its  payment.  It  seems  to  me  that  a  regulation  which  may  require 
a  short  credit  for  trifling  sums,  arising  in  the  regular  course  of 
business  between  great  corporations,  most  of  which  have  property 
amounting  to  many  millions  of  dollars  in  value  is  not,  for  that 
reason,  unconstitutional. 

Similar  considerations  apply  to  the  objection  that  the  tickets 
are  to  be  received  by  the  different  railroads  in  the  state  under  like 
conditions.  It  may  be  that  in  favor  of  the  constitutionality  of 
the  law  this  language  might  be  construed  to  mean  something  less 
than  that  the  provisions  of  a  contract  in  regard  to  the  amount  of 
baggage  which  may  be  carried,  and  the  like,  made  by  the 
railroad  issuing  the  ticket,  are  to  be  applicable  when  the 
ticket  is  used  on  the  railroad  of  another  company;  but  if 
we  assume  in  favor  of  the  respondents  that  this  is  the  mean- 
ing of  the  language,  the  difficulty  does  not  seem  to  me  to  be 
great.  In  the  first  place,  it  is  a  familiar  fact  that  upon  railroads 
generally  there  is  no  such  difference  in  their  contracts  as  to  create 
any  practical  difficulty  in  issuing  tickets  to  be  used  over  many  dif- 
ferent lines  of  connecting  railroads.  Everybody  knows  that  one 
may  buy,  at  any  important  railroad  station  in  the  state,  a  ticket 
to  go  thousands  of  miles  over  numerous  railroads,  whose  owners 
will  all  receive  the  ticket  under  like  terms  and  conditions.  The 
reasonableness  and  constitutionality  of  the  statute  are  to  be  deter- 
mined in  view  of  the  existing  facts  in  the  management  of  railroad 
business,  and  not  in  view  of  the  legal  possibility  that  some  corpo- 
ration would  insert  in  its  mileage  ticket  an  unusual  or  absurd  pro- 
vision. If  such  an  unexpected  event  should  occur,  that  would  be 
a  reason  for  the  intervention  of  the  railroad  commissioners  under 
the  statute,  to  relieve  other  corporations  by  excluding  or  exempt- 
ing the  railroad  from  the  provisions  of  the  act,  and  it  would  be  in 
the  power  of  the  legislature  at  the  earliest  opportunity  to  compel 
it  to  issue  mileage  tickets  with  reasonable  provisions  in  regard  to 
the  transportation  of  baggage  and  other  similar  matters.  No 
material  harm  could  come  to  any  person  or  corporation  in  the 
meantime.  In  view  of  the  way  in  which  railroad  corporations  do 
their  business,  which  must  be  presumed  to  have  been  known  to 
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the  legislature,  and  which  must  be  considered  in  passing  upon  the 
statute,  this  objection,  like  the  other,  seems  to  me  speculative  and 
theoretical,  rather  than  real.  The  statute  in  these  two  particulars, 
which  are  now  made  the  ground  of  objection  to  it,  conforms  to 
the  well-known  voluntary  practice  of  railroad  corporations  in  the 
transaction  of  similar  business.  These  objections  would  seem  to 
be  removable  by  a  provision  that  each  corporation  shall  deposit 
with  the  state  treasurer,  or  with  some  other  responsible  officer,  a 
suflScient  fund  to  guaranty  the  redemption  of  all  mileage  tickets 
issued  by  it,  and  by  a  requirement  that  all  mileage  tickets  shall 
be  in  a  form  prescribed  by  the  legislature ;  but,  if  the  statute 
contained  such  provisions,  is  it  probable  that  the  people  of  the 
commonwealth  or  the  railroad  corporations  would  think  it  more 
reasonable,  or  better  for  practical  operation,  or  more  conducive  to 
the  best  interests  of  the  community  ?  I  am  of  opinion  that  the 
statute  is  a  regulation  of  the  business  of  the  railroad  corporations 
of  the  commonwealth,  which  does  not  involve  such  probable  loss 
from  carrying  passengers  on  credit,  or  such  practical  diflSculty  from 
the  terms  and  conditions  on  which  tickets  would  be  issued,  as  to 
be  an  interference  with  the  rights  of  those  who  undertake  to  do 
this  public  business,  and  I,  therefore,  think  the  statute  constitu 
tional.  I  am  authorized  to  say  that  Mr.  Justice  Holmes  concurs 
in  this  opinion. 

Bailroad  companies  —  interchangeable  mileage  tickets. —  The  statute 
passed  upon  in  the  foregoing  case  is  entitled  **  An  act  to  require  railroad  corpo 
rations  to  provide  mileage  tickets  which  shall  be  accepted  for  passage  and  fare 
upon  all  railroad  lines  in  this  commonwealth."    The  act,  which  is  not  given  in 
the  report,  is  as  follows : 

*'8ec.  1.  Every  railroad  corporation  operating  within  this  commonwealth 
shall  provide  and  have  on  sale,  for  twenty  dollars,  mileage  tickets  represent- 
ing one  thousand  miles,  which  shall  be  accepted  and  received  for  fare  and  pas- 
sage upon  all  railroad  Unes  in  this  conunonwealth,  as  well  and  under  like  con- 
ditions as  upon  the  line  or  lines  of  the  corporation  issuing  such  ticket. 

"  Sec.  2.  Such  tickets  or  any  part  thereof  shall  be  redeemed  by  each  corpo- 
ration issuing  the  same,  upon  presentation  by  any  other  railroad  corporation. 

"  Sec.  3.  On  petition  of  any  railroad  corporation  included  within  the 
provisions  of  this  act.  filed  with  the  railroad  commissioners,  asldng  that  it  may 
be  exempt,  or  that  any  other  railroad  be  excluded  from  the  provisions  of  this 
act,  said  commissioners  may,  in  their  discretion,  exempt  or  exclude  such  rail- 
road from  the  provisions  of  this  act,  if  in  their  judgment  the  public  welfare  or 
the  financial  condition  of  the  road  require  or  demand  it."  Acts  of  189d,  chap 
889. 
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Similar  statutes  exist  in  regard  to  street  railways  in  Boston.  One,  passed 
in  1878.  provides  as  follows t  "Package  tickets  issued  by  any  street  railway 
company  In  the  usual  form  of  tickets  sold  by  it,  and  good  for  a  fare  not 
exceeding  six  cents  upon  its  route  from  a  point  in  the  city  of  Boston  to 
another  point  in  said  city,  in  a  car  run  therein  by  said  company,  shall  be 
received  by  any  other  street  railway  company  for  a  passage  between  any  two 
points  in  said  city,  in  any  car  wherein  a  fare  not  exceeding  six  cents  is  receiv- 
able ;  and  every  such  company  shall  once  in  each  week  redeem  all  such  tickets 
issued  by  it  and  presented  by  any  other  such  company  by  paying  five  cents 
for  each  ticket  so  presented."  Acts  Mass.  1878,  chap.  136;  Pub.  Stats.  1882, 
chap.  113,  §  4«. 

Another  statute,  in  force  since  1864,  has  provided  that  one  street  railway 
company  might  issue  a  check  to  a  passenger  which  should  be  good  on  any 
connecting  railway  on  the  day  of  its  issue  in  the  hands  of  the  original  holder, 
enabling  a  passenger  by  means  of  one  payment  of  a  sum  not  exceeding  eight 
cents  and  less  than  two  fares  to  secure  passage  from  one  point  to  another  over 
two  railways  forming  a  continuous  line.  Acts  1864,  chap.  229,  §  27 ;  Acta 
1871,  chap.  381,  §  36:  Pub.  Stats.  1882,  chap.  113,  §  47. 

These  statutes  have  been  construed  and  applied  in  the  following  cases,  but 
their  validity  was  not  brought  in  question :  Wakefield  v.  South  Boston  R. 
Co.,  117  Mass.  544  ;  Cronin  v.  Highland  Street  R.  Co.,  144  Mass.  249.  As  to 
the  regulation  of  the  fares  of  street  railways  see  Booth  on  Street  Railway  Law, 
section  233.  As  to  the  regulation  of  fares  of  railroads  generally,  see  Chicago, 
etc.,  R.  Co.  V.  Minnesota,  2  Am.  R.  R.  &  Corp.  Rep.  564,  and  note.  Tho 
principal  case  is  reviewed  and  criticised  in  an  article  in  7  Harvard  Law 
Review,  page  856,  entitled  *'  The  Interchangeable  Mileage  Case." 
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(Supreme  Court  of  United  States,  February  5,  1894.) 

1.  Railroad  companies.  Legislative  control.  Act  to  abolish  grade 
crossings.  The  Public  Acts  of  Connecticut  of  1689.  chapter  220,  authorizing 
the  railroad  commissioners  to  order  any  railroad  company,  if  in  their  opinion 
its  financial  condition  will  warrant,  to  remove  a  dangerous  grade  crossing, 
which  it  has  failed  to  remove  as  required  by  the  act,  is  within  the  police  power 
of  the  state. 

2.  Railroad  comfany  mat  be  compelled  to  bear  entire  expense  of 
CHANGE.  Said  act,  in  allowing  the  entire  expense  of  the  change  to  be  imposed, 
in  particular  instances,  on  the  railroad  company,  does  not  deny  to  it  the  equal 
protection  of  the  laws,  the  statute  being  applicable  to  all  railroad  corporations 
alike. 

8.  Such  an  act  does  not  violate  the  Constitution  op  the  United 
States.  Imposing  such  expense  on  the  company  does  not  amount  to  a  tak- 
ing of  property  without  due  process  of  law,  the  mode  provided  for  ascertain- 
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ing  such  result  being  suited  to  the  nature  of  the  case,  and  not  merely  arbitrary 
and  capricious. 

4.  There  is  no  impairment  of  the  obligation  of  contracts  by  reason  of  the 
large  expenditure  required,  and  the  effect  thereof  on  the  contracts  of  the  com- 
pany with  holders  of  its  securities,  where  its  charter  is  subject  to  amendment 
by  legislative  power. 

5.  An  adjudication  of  the  highest  court  of  a  state  that  a  law  enacted  in  the 
exercise  of  the  police  power  of  the  state  is  not  within  the  constitutional 
inhibitions  upon  impairment  of  the  obligation  of  contracts,  or  the  deprivation 
of  property  without  due  process  of  law,  or  of  the  equal  protection  of  the 
laws,  will  not  be  reversed  by  the  Supreme  Court  of  the  United  States  upon 
general  ideas  of  the  requirements  of  natural  justice,  apart  from  the  pro- 
visions of  the  Constitution  involved. 

IN  error  to  the   Supreme   Court  of  Errors   of   the   state  of 
Connecticut. 

By  section  1  of  an  act  of  the  legislature  of  Connecticut  approved 
June  19, 1889,  entitled  "An  act  relating  to  grade  crossings  "  (Pub. 
Laws  Conn.  1889,  chap.  220,  p.  134),  it  was  provided : 

"  The  selectmen  of  any  town,  the  mayor  and  common  council 
of  any  city,  the  warden  and  burgesses  of  any  borough  within 
which  a  highway  crosses  or  is  crossed  by  a  railroad,  or  the  direct- 
ors of  any  railroad  company  whose  road  crosses  or  is  crossed  by  a 
highway,  may  bring  their  petition  in  writing  to  the  railroad  com- 
missioners therein  alleging  that  public  safety  requires  an  altera- 
tion in  such  crossing,  its  approaches,  the  method  of  crossing,  the 
location  of  the  highway  or  crossing,  the  closing  of  a  highway 
crossing  and  the  substitution  of  another  therefor,  not  at  grade,  or 
the  removal  of  obstructions  to  the  sight  of  such  crossing,  and 
praying  that  the  same  may  be  ordered ;  whereupon  the  railroad 
commissioners  shall  appoint  a  time  and  place  for  hearing  the 
petition,  and  shall  give  such  notice  thereof  as  they  judge  reason- 
able to  said  petitioner,  the  railroad  company,  the  municipalities 
in  which  such  crossing  is  situated,  and  to  the  owners  of  the  land 
adjoining  such  crossing  and  adjoining  that  part  of  the  highway 
to  be  changed  in  grade  ;  and  after  such  notice  and  hearing,  said 
commissioners  shall  determine  what  alterations,  changes  or  remov- 
als, if  any,  shall  be  made  and  by  whom  done ;  and  if  the  afore- 
said petition  is  brought  by  the  directors  of  any  railroad  company, 
or  in   behalf  of    any  railroad   company,   they  shall   order    the 
expense  of  such  alterations  or  removals,  including  the  damages 
to  any  person  whose  land  is  taken,  and  the  special   damages 
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which  the  owner  of  any  land  adioining  the  public  highway  shall 
sustain  by  reason  of  any  change  in  the  grade  of  such  highway,  in 
consequence  of  any  change,  alteration  or  removal  ordered  under 
the  authority  of  this  act,  to  be  paid  by  the  railroad  company 
owning  or  operating  the  railroad  in  whose  behalf  the  petition  is 
brought ;  and  in  case  said  petition  is  brought  by  the  selectmen  of 
any  town,  the  mayor  and  common  council  of  any  city,  or  the  war- 
den and  burgesses  of  any  borough,  they  may,  if  the  highway 
affected  by  said  determination  was  in  existence  when  the  railroad 
was  constructed  over  it  at  grade,  or  if  the  layout  of  the  highway 
was  changed  for  the  benefit  of  the  railroad  after  the  layout  of  the 
railroad,  order  an  amount  not  exceeding  one-quarter  of  the  whole 
expense  of  such  alteration,  change  or  removal,  including  the 
damages,  as  aforesaid,  to  be  paid  by  the  town,  city  or  borough  in 
whose  behalf  the  petition  is  brought,  and  the  remainder  of  the 
expense  shall  be  paid  by  the  railroad  company  owning  or  operat- 
ing the  road  which  crosses  such  public  highway  ;  if,  however,  the 
highway  affected  by  such  order,  last  mentioned,  has  been  con- 
structed since  the  railroad  which  it  crosses  at  grade,  the  railroad 
commissioners  may  order  an  amount  not  exceeding  one-half  of  the 
whole  expense  of  such  alteration,  change  or  removal,  including 
the  damages,  as  aforesaid,  to  be  paid  by  the  town,  city  or  borough 
in  whose  behalf  the  application  is  brought,  and  the  remainder  of 
the  expense  shall  be  paid  by  the  railroad  company  owning  or 
operating  the  road  which  crosses  such  public  highway.  The 
directors  of  every  railroad  company  which  operates  a  railroad  in 
this  state  shall  remove  or  apply  for  the  removal  of  at  least  one 
grade  crossing  each  year  for  every  sixty  miles  of  road  operated 
by  it  in  this  state,  which  crossings,  so  to  be  removed,  shall  be 
those  which  in  the  opinion  of  said  directors  are  among  the  most 
dangerous  ones  upon  the  lines  operated  by  it,  and  if  the  directors 
of  any  railroad  company  fail  so  to  do,  the  railroad  commissioners 
shall,  if  in  their  opinion  the  financial  condition  of  the  company 
will  warrant,  order  such  crossing  or  crossings  removed  as  in  their 
opinion  the  said  directors  should  have  applied  for  the  removal  of 
under  the  above  provisions,  and  the  railroad  commissioners  in  so 
doing  shall  proceed  in  all  respects  as  to  method  of  procedure  and 
assessment  of  expense  as  if  the  said  directors  had  voluntarily 
applied  therefor." 
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Section  2  related  to  alterations  of  highways,  one-fourth  of  the 
expense  of  which  was  to  be  paid  by  the  state.  Appeal  from  any 
decision  of  the  commissioners  under  the  act  was  specifically  pro- 
vided for. 

On  September  2,  1890,  the  railroad  commissioners  of  the  state 
of  Connecticut  made  an  order  reciting  that  whereas  the  directors 
of  the  New  York  and  New  England  Railroad  Company  had 
failed  to  remove  or  apply  for  the  removal  during  the  year  ending 
August  1,  1890,  of  any  grade  crossing  of  a  highway  which 
crossed  or  was  crossed  by  their  railroad,  and  whereas,  in  their 
opinion,  said  directors  should  have  applied  for  the  removal  of  the 
grade  crossing  of  their  road  and  the  highway  known  as  "  Main 
street,"  in  the  town  of  Bristol,  and  directing  a  hearing  upon  the 
matter,  with  notice  to  the  railroad  company,  the  town  and  the 
owners  of  land  adjoining  that  portion  of  the  highway.  The  hear- 
ing was  had  on  several  days,  from  September  24,  1890,  to  Febru- 
ary 11,  1891 ;  and  the  commissionere,  being  of  opinion  that  the 
financial  condition  of  the  company  warranted  the  order,  and  that 
public  safety  required  it,  ordered  the  crossing  removed,  and  deter- 
mined and  directed  the  alterations,  changes  and  removals  to  be 
made  and  done,  and  that  they  be  executed  by  the  railroad  com- 
pany at  its  sole  expense,  including  damages  occasioned  thereby. 
The  company  appealed  from  this  order  to  the  Superior  Court  of 
the  county  of  Hartford,  the  petition  for  appeal  setting  forth  vari- 
ous grounds  therefor,  which,  by  voluntary  amendment,  and  by 
direction  of  the  court,  were  reduced  to  these : 

"(1)  On  the  2d  day  of  March,  1891,  the  railroad  commissioners 
of  this  state  made  an  order  to  said  company,  requiring  the  removal 
of  the  grade  crossing  of  its  railroad  in  Main  street  in  the  town  of 
Bristol,  a  full  copy  of  which,  marked  '  Exhibit  A,'  is  to  be  annexed 
hereto  and  filed  herewith. 

"  (la)  Said  company  is  not,  and  at  the  date  of  said  order  was  not, 
of  sufficient  ability  to  execute  the  work  of  making  the  changes 
required  by  said  order ;  and  its  financial  condition  does  not,  and 
did  not  then,  warrant  the  making  of  such  an  order." 

"  (11)  Said  company  cannot  meet  the  expenses  of  executing  the 
said  order  of  the  railroad  commissioners,  and  have  enough  income 
left  to  pay  its  fixed  charges,  including  interest  on  its  bonds  issued 
as  aforesaid  and  outstanding,  and  the  dividends  on  its  preferred 
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stock  issued  as  aforesaid,  and  maintain  its  railroad  in  good  and 
proper  condition. 

"  (12)  If  the  law  under  which  the  proceedings  were  had,  as  set 
forth  in  said  order,  justifies  said  order,  then  it  and  said  law  are 
void,  as  violating  both  the  Constitution  of  the  United  States  and 
the  Constitution  of  the  state  of  Connecticut,  in  that  said  order 
impairs  the  obligation  of  the  contracts  made  by  said  company 
with  the  holders  of  its  bonds  and  preferred  stock,  by  making 
it  impossible  for  said  company  to  pay  the  interest  on  their  bonds 
and  dividends  on  their  preferred  stock  as  agreed  between  them 
and  said  company,  and  yet  maintain  and  operate  its.  railroad  effi- 
ciently, and,  further,  in  that  it  takes  the  property  of  said  company 
without  just  compensation  and  without  due  process  of  law,  and 
denies  to  it  the  equal  protection  of  the  laws." 

"  (16)  Said  order,  herein  appealed  from,  was  not  an  order 
necessary  for  the  safety  of  the  public. 

"  (17)  Said  order  should  have  been  so  made,  and  proceedings 
leading  up  thereto  had,  if  at  all,  under  section  2  of  the  act  of 
1889,  as  that  one-quarter  of  the  expense  of  its  execution  should  be 
paid  by  the  state." 

Paragraph  la  was  substituted  for  paragraphs  2  to  10,  inclusive, 
struck  out  by  the  court  as  mere  statements  of  evidence. 

The  court,  upon  hearing  the  parties  —  the  evidence  not  being 
preserved  in  the  record,  but  it  appearing  that  evidence  was 
adduced  by  the  company  as  to  its  earnings,  expenses  and  prop- 
erty —  made  findings  of  fact  that  the  railroad  company  was  of 
sufficient  ability  to  execute,  and  that  the  financial  condition  of  the 
company  warranted,  the  order  of  the  commissioners  for  the 
removal  of  the  grade  crossing  in  question ;  that  the  crossing  was 
among  the  most  dangerous  upon  the  line  of  the  railroad ;  and  that 
the  safety  of  the  public  required  its  removal,  and  affirmed  the 
order  appealed  from.  Thereupon  the  company  prosecuted  an 
appeal  to  the  Supreme  Court  of  Errors  of  Connecticut,  and 
assigned  various  errors  to  the  rulings  of  the  Superior  Court  in 
amendment  of  the  petition  on  appeal,  and  in  the  exclusion  and 
admission  of  evidence,  and  afterwards  amended  its  reasons  for 
appeal  by  adding  the  following  : 

"  (8)  Because  the  court  erred  in  holding  that  the  statute  under 
which  said  proceedings  were  had,  as  set  forth  in  said  order  of  the 
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railroad  commissionerB,  justified  said  order,  instead  of  holding 
that  it  was  no  law,  because  contrary  to  the  Constitution  of  this 
state,  in  that  it  takes  the  property  of  the  plaintifi  without  just 
compensation  and  without  due  process  of  law. 

"  (9)  Because  the  court  erred  in  holding  that  the  statute  under 
which  said  proceedings  were  had,  as  set  forth  in  said  order  of  the 
railroad  commissioners,  justified  said  order,  and  in,  therefore, 
aflSnning  said  order  and  overruling  the  plaintiflPs  claim  that  said 
statute  was  void  as  violating  the  Constitution  of  the  United  States, 
in  that  it  impaired  the  obligation  of  the  contracts  made  by  said 
company  with  the  holders  of  its  bonds  and  preferred  stock,  by 
making  it  impossible  for  said  company  to  pay  the  interest  on  its 
bonds  and  dividends  on  its  preferred  stock,  as  agreed  between 
them  and  said  company,  and  yet  maintain  and  operate  its  railroad 
eflSciently  ;  and,  further,  in  that  it  took  the  property  of  said  Xiom- 
pany  without  due  process  of  law  and  denied  to  it  the  equal  pro- 
tection of  the  law. 

"(10)  Because  the  court  erred  in  overruling  the  claim  of  the 
plaintiff,  in  the  twelfth  paragraph  of  its  petition  of  appeal,  that 
said  statute  was  void,  and  was  no  justification  of  said  order,  under 
the  Constitution  of  the  United  States  and  the  fourteenth  amend- 
ment  thereof. 

"  (11)  Because  the  judgment  does  not  meet  the  issues.  There 
is  no  general  finding  of  the  issues  against  the  plaintiff,  and  no 
finding  as  to  issues  raised  in  paragraphs  11  and  17." 

The  Supreme  Court  of  Errors  of  Connecticut  decided  that  there 
was  no  error  in  the  judgment  appealed  from  (62  Conn.  527 ;  26 
Atl.  Rep.  122),  and  thereupon  a  writ  of  error  was  allowed  to  this 
court  and  errors  assigned  as  follows : 

"  (1)  The  said  court  erred  in  holding  that  the  statute  under 
which  were  had  the  proceedings  as  set  forth  in  the  order  of  the 
railroad  commissioners  exemplified  in  the  record  of  the  case  justi- 
fied said  order,  and  in  affirming  the  judgment  of  the  Superior 
Court  in  and  for  Hartford  county,  aflHrming  said  order,  and  in 
overruling  plaintiff's  claim  that  said  statute  was  void  as  violating 
the  Constitution  of  the  United  States,  in  that  it  impaired  the 
obligation  of  the  contracts  made  by  said  company  with  the  hold- 
ers of  its  bonds  and  preferred  stock,  by  making  it  impossible  for 
said  company  to  pay  the  interest  on  its  bonds  and  dividends  on 


New  York  &  N.  E.  R.  Co.  v.  Town  of  Bbistol.        599 

its  preferred  stock,  as  agreed  between  them  and  said  company, 
and  yet  maintain  and  operate  its  railroad  efficiently ;  and,  further, 
in  that  it  took  the  property  of  the  company  without  due  process 
of  law,  and  denied  to  it  the  equal  protection  of  the  law. 

"  (2)  The  said  court  erred  in  overruling  the  claim  of  the  plain- 
tiff in  error  in  the  twelfth  paragraph  of  its  petition  of  appeal 
from  the  railroad  commissioners  to  the  Supreme  Court,  as  set 
forth  in  the  record,  that  said  statute  was  void,  and  was  no  justifi- 
cation of  said  order,  under  the  Constitution  of  the  United  States 
and  the  fourteenth  amendment  thereof." 

Chas.  E,  Perkins^  for  plaintiff.  John  J.  Jemmiga  and  S,  G. 
JiohinsoTij  for  defendants. 

Fuller,  Ch.  J.  {after  stating  the  facts).  The  reasons  of  appeal 
to  the  Supreme  Court  were  filed  October  7,  1892,  and  assigned 
errors  in  the  action  of  the  Superior  Court  in  dealing  with  various 
paragraphs  of  the  petition  of  appeal  from  the  order  of  the  railway 
commissioners,  and  in  the  admission  and  exclusion  of  evidence, 
but  contained  nothing  questioning  the  constitutionality  of  the  law 
under  which  the  proceedings  were  had  until  they  were  amended, 
December  17,  1892,  by  adding  the  paragraphs  raising  that  ques- 
tion. This  tardiness  in  bringing  the  contention  forward  is  per- 
haps not  to  be  wondered  at,  iji  view  of  the  repeated  adjudications 
of  the  Supreme  Court  of  Connecticut  sustaining  the  constitution- 
ality of  similar  laws,  as  well  as  of  this  particular  statute,  and  of 
the  rulings  of  this  court  in  reference  to  like  legislation. 

A  motion  to  dismiss  the  writ  of  error  for  want  of  jurisdiction 
is  now  made,  and  with  it  is  united  a  motion  to  affirm  on  the 
ground,  in  the  language  of  our  rule  (rule  6,  par.  5),  "that, 
although  the  record  may  show  that  this  court  has  jurisdiction,  it 
is  manifest  that  the  writ  or  appeal  was  taken  for  delay  only,  or 
that  the  question  on  which  the  jurisdiction  depends  is  so  frivolous 
as  not  to  need  further  argument." 

We  agree  with  counsel  that  this  court  has  jurisdiction,  but  are 
of  opinion  that  the  principles  to  be  applied  in  its  exercise  are  so 
well  settled  that  further  argument  is  not  needed,  and  that,  this 
being  so,  the  jurisdiction  may  be  said,  under  the  circumstances, 
to  rest  on  so  narrow  a  foundation  as  to  give  color  to  the  motion 
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to  dismiss,  and  justify  the  disposal  of  the  case  on  the  motion  to 
affirm. 

It  must  be  admitted  that  the  act  of  June  19,  1889,  is  directed 
to  tlie  extinction  of  grade  crossings,  as  a  menace  to  public  safety, 
and  that  it  is,  therefore,  within  the  exercise  of  the  police  power 
of  the  state.  And,  as  before  stated,  the  constitutionality  of 
similar  prior  statutes,  as  well  as  of  that  in  question,  tested  by  the 
provisions  of  the  State  and  Federal  Constitutions,  has  been  repeat- 
edly sustained  by  the  courts  of  Connecticut.  Woodruff  v.  Catlin, 
54  Conn.  277 ;  6  Atl.  Rep.  849 ;  Westbrook's  Appeal,  57  Conn. 
95 ;  17  Atl.  Rep.  368 ;  New  York  &  N.  E.  R.  Oo.'s  Appeal,  58 
Conn.  532 ;  20  Atl.  Rep.  670 ;  Woodruff  v.  Railroad  Co.,  59 
Conn.  63 ;  20  Atl.  Rep.  17 ;  State's  Attorney  v.  Selectmen  of 
Branford,  59  Conn.  402  ;  22  Atl.  Rep.  336 ;  New  York  &  N.  E. 
R.  Co.  V.  City  of  Waterbury,  60  Conn.  1 ;  22  Atl.  Rep.  439 ; 
City  of  Middletown  v.  New  York,  etc.,  R.  Co.,  62  Conn.  492 ; 
27  Atl.  Rep.  119. 

In  Woodruff  v.  Catlin,  the  court,  speaking  through  Pardee,  J., 
said,  in  reference  to  a  similar  statute :  "  The  act  in  scope  and 
purpose,  concerns  protection  of  life.  Neither  in  intent  nor  fact 
does  it  increase  or  diminish  the  assets  either  of  the  citv  or  of  the 
railroad  corporations.  It  is  the  exercise  of  the  governmental 
power  and  duty  to  secure  a  safe  highway.  The  legislature, 
having  determined  that  the  intersection  of  two  railways  with  a 
highway  in  the  city  of  Hartford  at  grade  is  a  nuisance  dangerous 
to  life,  in  the  absence  of  action  on  the  part  either  of  the  city  or 
of  the  railroads,  may  compel  them,  severally,  to  become  the  own- 
ers of  the  right  to  lay  out  new  highways  and  new  railways  over 
such  land,  and  in  such  manner  as  will  separate  the  grade  of  the 
railways  from  that  of  the  highway  at  intersection ;  may  com- 
pel them  to  use  the  right  for  the  accomplishment  of  the  desired 
end  ;  may  determine  that  the  expense  shall  be  paid  by  either 
corporation  alone,  or  in  part  by  both  ;  and  may  enforce  obedience 
to  its  judgment.  That  the  legislature  of  this  state  has  the  power 
to  do  all  this,  for  the  specified  purpose,  and  to  do  it  through  the 
instrumentality  of  a  commission,  it  is  now  only  necessary  to  state, 
not  to  argue." 

And  as  to  this  act  the  court,  in  58  Conn.  532 ;  20  Atl.  Rep. 
670,  on  this  company's  appeal,  held  that  grade  crossings  were 
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in  the  nature  of  nuisances,  wliich  it  was  competent  for  the  legis- 
lature to  cause  to  be  abated,  and  that  it  could,  in  its  discretion, 
require  any  party  responsible  for  the  creation  of  the  evil,  in  the 
discharge  of  what  were  in  a  sense  governmental  duties,  to  pay 
any  part,  or  all  of  the  expense  of  such  abatement. 

It  is  likewise  thoroughly  established  in  this  court  that  the 
inliibitions  of  the  Constitution  of  the  United  States  upon  the 
impairment  of  the  obligation  of  contracts,  or  the  deprivation  of 
property  without  due  process,  or  of  the  equal  protection  of  the 
laws,  by  the  states,  are  not  violated  by  the  legitimate  exercise  of 
legislative  power  in  securing  the  public  safety,  health  and  morals. 
The  governmental  power  of  self -protection  cannot  be  contracted 
away,  nor  can  the  exercise  of  rights  granted,  nor  the  use  of  prop- 
erty, be  withdrawn  from  the  implied  liability  to  governmental 
regulation  in  particulars  essential  to  the  preservation  of  the  com- 
munity from  injury.  Beer  Co.  v.  Massachusetts,  97  U.  S.  25 ; 
Fertilizing  Co.  v.  Hyde  Park,  97  U.  S.  659 ;  Barbier  v.  Connolly, 
113  U.  S.  27 ;  5  Sup.  Ct.  Rep.  357 ;  New  Orleans  Gas  Co.  v. 
Louisiana  Light  Co.,  115  U.  S.  650 ;  6  Sup.  Ct.  Rep.  252 ;  Mug- 
ler  V.  Kansas,  123  U.  S.  623 ;  8  Sup.  Ct.  Rep.  273 ;  Budd  v. 
New  York,  143  U.  S.  517 ;  12  Sup.  Ct.  Rep.  468.  And  also  that 
^*  a  power  reserved  to  the  legislature  to  alter,  amend  or  repeal  a 
charter  authorizes  it  to  make  any  alteration  or  amendment  of  a 
charter  granted  subject  to  it,  which  will  not  defeat  or  substan- 
tially impair  the  object  of  the  grant,  or  any  rights  vested  under 
it,  and  which  the  legislature  may  deem  necessary  to  secure  either 
that  object  or  any  pubUc  right."  Close  v.  Glenwood  Cemetery, 
107  U.  S.  466,  476 ;  2  Sup.  Ct.  Rep.  267 ;  Waterworks  v. 
Schottler,  110  U.  S.  347 ;  4  Sup.  Ct.  Rep.  48 ;  Pennsylvania  Col- 
lege Cases,  13  Wall.  190 ;  Tomlinson  v.  Jessup,  15  Wall.  454. 

The  charter  of  this  company  was  subject  to  the  legislative 
power  over  it  of  amendment,  alteration  or  repeal,  specifically  and 
under  general  law.  5  Priv.  Laws  Conn.  543,  547 ;  7  Sp.  Laws 
Conn.  466;  8  Sp.  Laws  Conn.  353;  Sp.  Laws  Conn.  1881,  64; 
Oen.  Stats.  1875,  278 ;  Gen.  Stats.  1888,  §  1909  ;  New  York,  etc., 
R.  Co.  V.  City  of  Waterbury,  60  Conn.  1 ;  22  Atl.  Rep.  439. 

The  contention  seems  to  be,  however,  that  the  legislature,  in 
discharging  the  duty  of  the  state  to  protect  its  citizens,  has 
VOL.  IX  —  76 
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authorized  by  the  enactment  in  question  that  to  be  done  which 
is,  in  certain  particulars,  so  unreasonable  and  so  obviously  unjusti- 
fied by  the  necessity  invoked,  as  to  bring  the  act  within  constitu- 
tional prohibitions. 

The  argument  is  that  the  existing  grades  of  railroad  crossings 
were  legally  established,  in  accordance  with  the  then  wishes  of 
the  people,  but,  with  the  increase  in  population,  crossings  formerly 
safe  had  become  no  longer  so ;  that  the  highways  were  chiefly 
for  the  benefit  of  the  local  pubhc,  and  it  was  the  duty  of  the 
local  municipal  corporation  to  keep  them  safe;  that  this  law 
applied  to  railroad  corporations  treatment  never  accorded  to  other 
citizens  in  allowing  the  imposition  of  the  entire  expense  of  change 
of  grade,  both  costs  and  damages,  irrespective  of  benefits,  on 
those  companies,  and  in  that  respect,  and  in  the  exemption  of  the 
town  from  its  just  share  of  the  burden,  denied  to  them  the  equal 
protection  of  the  laws. 

^And  further  that  the  order,  and,  therefore,  the  law  which  was 
held  to  authorize  it,  amounted  to  a  taking  of  property  with- 
out due  process,  in  that  it  required  the  removal  of  tracks  many 
feet  from  their  present  location,  involving  the  destruction  of 
much  private  property,  the  excavation  of  the  principal  highway^ 
and  those  communicating,  and  the  building  of  an  expensive  iron 
bridge,  all  at  the  sole  expense,  including  damages,  of  the  com- 
pany, without  a  hearing  as  to  the  extent  of  the  several  responsi- 
bihties  of  the  company  and  the  town,  or  as  to  the  expense  of  the 
removal  of  this  dangerous  crossing,  as  compared  with  other  dan- 
gerous crossings,  or  of  the  degree  of  the  responsibility  of  the 
company  for  the  dangers  existing  at  this  particular  crossing.  The 
objection  is  not  that  hearing  was  not  required  and  accorded, 
which  it  <50uld  not  well  be,  in  view  of  the  protracted  proceedings 
before  the  commissioners  and  the  Superior  Court  and  the  review 
in  the  Supreme  Court,  but  that  the  scope  of  inquiry  was  not  as 
broad  as  the  statute  should  have  allowed,  and  that  the  particular 
crossing  to  be  removed  was  authorized  to  be  prejudged. 

It  is  further  objected  that  the  Supreme  Court  had  so  construed 
the  statute  that,  upon  the  issue  whether  the  financial  condition  of 
the  company  warranted  the  order,  no  question  of  law  could  be 
raised  as  to  the  extent  of  the  burdens  which  a  certain  amount  of 
financial  ability  would  warrant,  and  thus,  in  that  aspect,  by  rea- 
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son  of  the  large  amount  of  expenditure  which  might  be,  and  as 
matter  of  fact  was,  in  this  instance,  required,  the  obligation  of  the 
contracts  made  by  the  company  with  the  holders  of  its  securities 
was  impaired.  Complaint  is  made  in  this  connection  of  the  strik- 
ing out  by  the  Superior  Court  of  certain  paragraphs  of  the  peti- 
tion on  appeal,  held  by  that  court  and  the  Supreme  Court  to 
plead  mere  matters  of  evidence,  and  the  decision  by  the  Supreme 
Court  that  all  the  material  issues  were  met  by  the  findings. 
Those  issues  were  stated  by  the  court  to  be  whether  or  not  the 
company's  directors  had  removed,  or  applied  for  the  removal  of, 
a  grade  crossing,  as  required  by  the  statute ;  whether  or  not  the 
grade  crossing  ordered  to  be  removed  by  the  commissioners  was 
in  fact  a  dangerous  one,  which  the  directors  ought  to  have 
removed,  or  for  the  removal  of  which  the  directors  ought  to  have 
applied,  and  whether  or  not  the  company's  financial  condition  was 
such  as  to  warrant  the  order. 

And  upon  these  premises  it  is  urged,  in  addition,  that  the  right 
to  amend  the  charter  of  the  corporation  was  not  controlling, 
because  that  did  not  include  the  right  to  arbitrarily  deprive  the 
stockholders  of  their  property,  which,  though  held  by  them  for 
purposes  of  management  and  control,  under  a  corporate  organiza- 
tion created  by  special  law,  was  nevertheless  private  property,  not 
by  virtue  of  the  charter,  but  "  by  force  of  the  most  fundamental 
and  general  laws  of  modern  society,  which,  from  their  nature, 
necessarily  protect  alike  and  fully  all  legitimate  acquisitions  of 
the  members  of  the  community,  no  matter  whether  held  by  them 
as  individuals  or  partnerships  or  associations  or  corporations." 

The  Supreme  Court  of  Connecticut  held  that  the  statute  ope- 
rated as  an  amendment  to  the  charters  of  the  railroad  corpora- 
tions affected  by  it ;  that,  as  grade  crossings  are  in  the  nature  of 
nuisances,  the  legislature  had  a  right  to  cause  them  to  be  abated, 
and  to  require  either  party  to  pay  the  whole  or  any  portion  of  the 
expense ;  that  the  statute  was  not  unconstitutional,  in  authorizing 
the  commissioners  to  determine  their  own  jurisdiction,  and  that, 
besides,  the  right  of  appeal  saved  the  railroad  companies  from  any 
harm  from  their  findings ;  that  it  was  the  settled  policy  of  the 
state  to  abolish  grade  crossings  as  rapidly  as  could  be  reasonably 
done ;  and  that  all  general  laws  and  police  regulations  affecting 
corporations  were  binding  upon  them  without  their  assent. 
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We  are  asked,  upon  the  grounds  above  indicated,  to  adjudge 
that  the  highest  tribunal  of  the  state  in  which  these  proceedings 
were  had,  committed,  in  reaching  these  conclusions,  errors  so 
gross  as  to  amount  in  law  to  a  denial  by  the  state  of  rights  secured 
to  the  company  by  the  Constitution  of  the  United  States,  or  that 
the  statute  itself  is  void  by  reason  of  infraction  of  the  provisions 
of  that  instrument. 

But  this  court  cannot  proceed  upon  general  ideas  of  the  require- 
ments of  natural  justice,  apart  from  the  provisions  of  the  Consti- 
tution supposed  to  be  involved,  and  in  respect  of  them  we  are  of 
opinion  that  our  interposition  cannot  be  successfully  invoked. 

As  observed  by  Mr.  Justice  Miller  in  Davidson  v.  New  Orleans, 
96  U.  S.  97,  104,  the  fourteenth  amendment  cannot  be  availed  of 
^'  as  a  means  of  bringing  to  the  test  of  the  decision  of  this  court 
the  abstract  opinions  of  every  unsuccessful  litigant  in  the  state 
court  of  the  justice  of  the  decision  against  him,  and  of  the  merits 
of  the  legislation  on  which  such  a  decision  may  be  founded."  To 
use  the  language  of  Mr.  Justice  Field  in  Bailway  Co.  v.  Humes, 
115  U.  S.  512,  520;  6  Sup.  Ct.  Eep.  110,  "it  is  hardly  necessary 
to  say  that  the  hardship,  impolicy  or  injustice  of  state  laws  is 
not  necessarily  an  objection  to  their  constitutional  validity,  and 
that  the  remedy  for  evils  of  that  character  is  to  be  sought  from 
state  legislatures." 

The  conclusions  of  this  court  have  been  repeatedly  announced, 
to  the  effect  that  though  railroad  corporations  are  private  corpo- 
rations, as  distinguished  from  those  created  for  municipal  and  gov- 
ernmental purposes,  their  uses  are  public,  and  they  are  invested 
with  the  right  of  eminent  domain,  only  to  be  exercised  for  public 
purposes ;  that,  therefore,  they  are  subject  to  legislative  control  in 
all  respects  necessary  to  protect  the  public  against  danger,  injus- 
tice and  oppression ;  that  the  state  has  power  to  exercise  this 
control  through  boards  of  commissioners ;  that  there  is  no  unjust 
discrimination,  and  no  denial  of  the  equal  protection  of  the  laws, 
in  regulations  applicable  to  all  railroad  corporations  alike  ;  nor  is 
there  necessarily  such  denial,  nor  an  infringement  of  the  obliga- 
tion of  contracts,  in  the  imposition  upon  them,  in  particular 
instances,  of  the  entire  expense  of  the  performance  of  acts 
required  in  the  public  interest,  in  the  exercise  of  legislative  dis- 
cretion ;  nor  are  they  thereby  deprived  of  property  ^dthout  due 
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process  of  law,  by  statutes  under  which  the  result  is  ascertained 
in  a  mode  suited  to  the  nature  of  the  case,  and  not  merely  arbi- 
trary and  capricious ;  and  that  the  adjudication  of  the  highest 
court  of  a  state  that,  in  such  particulars,  a  law  enacted  in  the 
exercise  of  the  police  power  of  the  state  is  valid,  will  not  be 
reversed  by  this  court  on  tlie  ground  of  an  infraction  of  the  Con- 
stitution of  the  United  States.  Railway  Co.  v.  Alabama,  138  U. 
S.  96;  9Sup.Ct.  Rep.  28  ;  Banking  Co.  v.  Smith,  128  U.  S.  174; 
9  Sup.  Ct.  Rep.  47 ;  Railway  Co.  v.  Beckwith,  129  U.  S.  26 ;  9 
Sup.  Ct.  Rep.  207 .;  Dent  v.  West  Virginia,  129  U.  S.  114 ;  9  Sup. 
Ct  Rep.  231 ;  Railroad  Co.  v.  Gibbes,  142  U.  S.  386 ;  12  Sup. 
Ct.  Rep.  255 ;  Railroad  Co.  v.  Emmons,  149  U.  S.  864 ;  13  Sup. 
Ct.  Rep.  870. 

Judgment  affirmed.* 

Bailroad  companies  —  legislative  control  —  compelling  companies  to 
make  alterations,  construct  works  or  otherwise  incur  expense  for  the 
purpose  of  promotinq^  the  public  health,  convexiionce  or  safety. — 
Numerous  authorities  upon  this  subject  are  referred  to  in  note  to  American 
Rapid  Tel.  Co.  v.  Hess,  4  Am.  R.  R.  &  Corp.  Rep.  109.  The  Connecticut 
cases  in  regard  to  abolishing  grade  crossings  arc  reviewed  on  pages  208  to  210 
of  the  note.  Railroad  companies  may  be  compelled  to  construct  and  maintain 
cattle  guards  and  fences.  Minneapolis  &  St.  L.  R.  Co.  v.  Emmons,  7  Am.  R. 
R.  &  Corp.  Rep.  755 ;  8  Am.  R.  R.  &  Corp.  Rep.  140,  note  1;  4  Am.  R.  R.  & 
Corp.  Rep.  210,  note.  To  construct  and  maintain  stations  at  the  intersections 
with  other  roads.  4  Am.  U.  R.  &  Corp.  Rep.  210,  note.  To  maintain  flag- 
men at  crossings.  7  Am.  R.  R.  &  Corp.  Rep.  211,  note;  6  Am.  R.  R.  & 
Corp.  Rep.  262,  note  2.  To  maintain  bulletin  boards  at  stations,  showing 
whether  trains  are  on  time  or  not.  7  Am.  R.  R.  &  Corp.  Rep.  356,  note  2. 
To  provide  separate  and  equal  accommodations  for  the  white  and  colored 
races.  Louisville,  etc.,  R.  Co.  v.  State  of  Mississippi,  1  Am.  R.  R.  &  Corp. 
Rep.  724;  Ex  parte  Plessey.  7  Am.  R.  R.  &  Corp.  Rep.  383,  and  note. 
According  to  some  courts  they  may  be  compelled  to  construct  and  repair 
highway  crossings,  even  in  cases  of  new  streets.  State  v.  Railroad  Co.,  2 
Am.  R.  R.  &  Corp.  Rep.  664:  Chicago  &  N.  W.  R.  Co.  v.  Chicago.  4  Am. 
R  R.  &  Corp.  Rep.  697.  But  this  is  denied  by  other  courts  as  to  new 
streets.  Kansas  Central  R.  Co.  v.  Board  of  County  Commissioners,  4  Am.  R. 
R  &  Corp.  Rep.  688r  Boston  &  Albany  R.  Co.  v.  Cambridge,  8  Am.  R.  R.  & 
Corp.  Rep.  436.  See,  also,  as  bearing  on  the  general  subject,  South  Coving- 
ton, etc..  Street  R  Co.  v.  Berry,  6  Am.  R.  R  &  Corp.  Rep.  258;  Sternberg  v. 
State,  7  Am.  R  R  &  Corp.  Rep.  579,  and  note. 

*  Reported  in  85  N.  E.  Rep.  253. 
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Seawell  et  al.  v.  Kansas  City,  Ft.  S.  <&  M.  R.  Co. 

(Supreme  Court  of  Missouri,  Division  No.  1,  November  27,  1893.) 

1.  Railroad  comfakieb.  Intebstatb  sHirifENT.  A  shipment  between 
two  points  in  tlie  same  state  is  not  mterstate  because  a  part  of  the  track  over 
which  the  shipment  is  made  lies  in  another  state. 

2.  DiscRiMmATioN.  Long  and  short  haul.  The  plaintiff  shipped  coal 
by  defendant's  road  from  Carbon  Centre,  on  a  branch,  to  Miami  and  thence  to 
Kansas  City,  and  paid  a  greater  charge  than  the  rates  at  the  same  time  adver- 
tised for  the  transportation  of  coal  from  Liberal  and  Minden  on  the  main  line 
through  Miami  to  Kansas  City,  a  greater  distance.  Held,  first,  that  whether 
the  transportation  was  upon  the  same  line,  in  the  same  direction  and  under 
similar  circumstances  and  conditions  was  a  question  for  the  jury,  and,  second, 
that  to  make  out  a  case  of  imlawf  ul  discrimination  it  was  not  necessary  to 
show  that  any  coal  was  actually  shipped  from  Minden  and  Libeml  on  the 
same  dates  as  plaintifiTs  shipments,  since  the  defendant,  in  advertising  certain 
rates  from  Minden  and  Liberal,  must  be  deemed  to  have  "  charged  "  such  rate 
within  che  meaning  of  the  statute  making  it  unlawful  for  a  carrier  *'  to  charge 
or  receive  any  greater  compensation  in  the  aggregate  for  the  transportation  of 
like  kinds  of  property,  under  similar  circumstances  and  conditions,  for  a 
shorter  than  a  longer  distance  over  the  same  line  in  the  same  direction." 

3.  Damages  for  unjust  discrimination.  Where  plaintiff  had  been  charged 
more  for  a  shorter  than  others  were  charged  for  a  longer  distance  over  the 
same  line  in  the  same  direction,  in  violation  of  the  above  statute,  he  is  entitled 
to  recover  the  excess  he  has  paid  over  the  charge  for  the  longer  distance. 

ACTION  by  J.  M.  Seawell  and  others  against  the  Kansas  City, 
Fort  Scott  and  Memphis  Railroad  Company  to  recover 
damages  sustained  by  reason  of  defendant's  giving  undae  prefer- 
ence to  other  persons  shipping  freight  over  its  line.  From  a 
judgment  for  plaintiffs  defendant  appeals. 

Wallace  Pratt  and  7.  P,  Damxi^  for  appellant.  Oaie%  <&  Wal- 
lace, for  respondents. 

Brace,  J.  By  article  2,  chapter  42,  Revised  Statutes  of  1SS9, 
it  is  declared  to  be  unlawful  for  any  common  carrier  "  to  make 
or  give  any  undue  or  unreasonable  preference  or  advantage  to 
any  particular  person,  company  or  firm,  corporation  or  locality  in 
the  transportation  of  goods,  wares  and  merchandise  of  any  char 
acter,  or  to  subject  any  particular  person,  firm,  corporation  or 
locality  to  any  undue  or  unreasonable  prejudice  or  disadvantage 
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with  respect  to  such  transportation  "  (§  2636),  and  "  for  any  snch 
common  carrier  to  charge  or  receive  any  greater  compensation 
in  the  aggregate  for  the  transportation  of  like  kinds  of  property, 
under  similar  circumstances  and  conditions  for  a  shorter  than  a 
longer  distance  over  the  same  line  in  the  same  direction  "  (§  2637), 
and  it  is  therein  further  provided  that,  "  in  case  any  such  com- 
mon carrier  shall  do  or  cause  to  be  done  any  act  or  thing  in  this 
act  prohibited  or  declared  to  be  unlawful,  or  shall  omit  to  do  any 
act  or  thing  in  this  act  required  to  be  done,  then  such  common 
carrier  shall  be  liable  to  the  person  or  persons  injured  thereby  for 
three  times  the  amount  of  the  damages  sustained  in  consequence 
of  the  violation  of  the  provisions  of  this  act,  together  with  a 
reasonable  attorney's  fee  to  be  fixed  by  the  court,  which  fee  shall 
be  taxed  and  collected  as  part  of  the  costs  in  the  case  "  (§  2643). 
The  defendant  is  a  corporation  operating  a  line  of  railroad  between 
Kansas  City,  Mo.,  and  Memphis,  Tenn.,  through  the  states  of 
Missouri,  Kansas  and  Arkansas.  The  following  diagram  of  a  part 
of  its  main  line  and  branches  is  sufficient  to  fully  illustrate  the 
present  controversy : 


/%f  9f  Qiirr  y  t^ 


KmusGbfmSatrandMmDhiiRaflmd. 


Kamat 
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The  gravamen  of  the  plaintiffs'  complaint  is  that  during  the 
months  of  April,  May  and  part  of  June,  1890,  the  defendant 
company  charged  the  plaintiffs  two  dollars  more  for  the  transpor- 
tation of  each  of  160  cars  of  coal  shipped  to  them  at  Kansas  City, 
Mo.,  from  Carbon  Centre,  than  it  charged  at  the  same  dates  for 
transporting  coal  from  Liberal  and  Minden,  all  being  towns  in  the 
state  of  Missouri,  on  defendant's  line  of  railrocul,  and  the  said 
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towns  of  Liberal  and  Minden  being  eacli  at  a  greater  distance 
from  Kansas  City  than  the  said  town  of  Carbon  Centre. 

The  answer,  in  substance,  is  a  general  denial  and  a  special  plea 
that  any  coal  carried  by  defendant  from  Carbon  Centre  to  Kansas 
City  was  transported  over  a  part  of  its  road  situated  in  Missouri 
and  over  a  much  longer  portion  in  the  state  of  Kansas,  and  the 
same  was  true  of  all  freight  carried  by  defendant  from  either 
Minden  or  Liberal  to  Kansas  City  (the  distance  being  specilied  as 
to  each  place) ;  that  defendant's  said  lines  of  railroad  were  ope- 
rated not  only  for  the  transportation  of  freight  between  said  three 
places  and  Kansas  City,  but  also  between  many  other  places  on 
said  line  in  the  states  of  Missouri,  Kansas  and  Arkansas,  and  that 
all  freight  transported  from  either  of  said  three  places  to  Kansas 
City  was  interstate  commerce,  and  subject  to  regulation  alone  by 
congress,  and  not  subject  to  said  provisions  of  the  laws  of  Mis- 
souri ;  and  that  said  provisions  of  the  Revised  Statutes  of  Mis- 
souri are  in  violation  of  the  Constitution  of  the  United  States, 
and  are  unconstitutional  and  void.  It  appeared  from  the  evidence 
that  the  defendant  charged  the  plaintiff,  and  that  he  paid,  for 
transporting  coal  from  Carbon  Centre,  two  dollars  per  car  more 
than  during  the  same  time  were  its  charges  for  transporting  coal 
from  Liberal  and  Minden ;  that  coal  carried  by  defendant  from 
Carbon  Centre  to  Kansas  City  would  run  first  about  20  miles  in 
Missouri  to  the  state  line,  then  in  Kansas  about  81  miles,  where  it 
recrossed  into  Missouri,  and  ran  2  miles  in  that  state,  being  an 
aggregate  distance  of  about  103  miles ;  from  Liberal  to  Kansas 
City,  would  first  run  about  7  miles  in  Missouri  to  the  state  line, 
then  115  miles  in  Kansas,  and  then  2  miles  in  Missouri,  being  an 
aggregate  distance  of  124  miles;  and  from  Minden  to  Kansas 
City,  would  first  run  five  miles  in  Missouri,  then  122  miles  in 
Kansas,  and  then  2  miles  in  Missouri,  being  an  aggregate  distance 
of  129  miles.  On  the  trial  the  court  refused  to  sustain  some 
objections  of  the  defendant  to  the  plaintiffs'  evidence,  which  will 
bo  noticed  in  the  course  of  the  opinion,  and  refused  to  sustain  the 
defendant's  demurrers  to  the  plaintiffs'  evidence.  The  defendant 
offered  no  evidence.  The  issues  were  submitted  to  the  jury  upon 
two  instructions  for  the  plaintiffs  and  seven  for  the  defendant, 
and  the  jury  returned  a  verdict  for  plaintiffs  for  $274.  There- 
upon, on  application  of  plaintiffs,  the  court  trebled  said  amount. 
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rendered  iudgment  for  plaintiflEs  for  $822  and  costs,  and  taxed  bb 
part  of  such  costs  an  attorney's  fee  of  $250.  The  defendant 
brings  the  case  here  by  appeal. 

1.  The  first  error  assigned  is  that  the  trial  court  refused  to  non- 
suit the  plaintiffs  on  the  evidence.  To  sustain  this  assignment  it  is 
necessary,  and  counsel  for  the  defendant  undertake,  to  maintain 
the  proposition  that,  although  it  be  conceded  that  Carbon  Centre, 
Liberal  and  Minden  are  all  in  Missouri,  upon  the  line  of  defend- 
ant's railroad,  the  transportation  by  defendant  of  coal  from  all 
three  of  these  points  to  Kansas  City,  also  in  the  state  of  Missouri, 
is  in  the  same  direction,  over  the  same  line  of  railroad,  and  under 
similar  circumstances  and  conditions ;  that  tlie  distance  from  Lib- 
eral and  Minden  to  Kansas  City  is  greater  than  from  Carbon 
Centre ;  and  that  the  defendant  charged  the  plaintiffs  in  the  aggre- 
gate more  for  transporting  plaintiffs'  coal  from  Carbon  Centre 
than  it  charged  from  either  of  the  other  two  points  to  said  city 
—  yet  the  plaintiffs  cannot  recover,  although  the  statutes  of  Mis- 
souri give  plaintiffs  a  right  of  action  for  damages  for  such  dis- 
crimination charges  against  them  between  places  on  the  line  of 
defendant's  road  in  this  state,  because  defendant's  line  of  road 
between  these  points  being  partly  in  the  state  of  Kansas,  and  the 
transportation  of  coal  between  these  points  thereon  being  partly 
through  the  state  of  Kansas,  such  transportation  is  "  commerce 
among  the  several  states,"  within  the  meaning  of  section  8,  article 
1,  of  the  Constitution  of  the  United  States,  and  subject  to  regu- 
lation alone  by  congress,  and  as  to  such  commerce  the  state  stat- 
utes aforesaid  are  inoperative  and  void.  There  can  be  no  ques- 
tion that  the  foregoing  legislation  of  Missouri  is  part  of  a  system 
adopted  in  this  state  for  the  purpose,  and  having  the  effect  of 
regulating  that  important  branch  of  commerce  conducted  by  rail- 
roads. Ill  the  same  year  in  which  it  was  first  adopted  the  con- 
gress of  the  United  States  adopted  a  general  law  regulating 
"  commerce."  Tlie  law  of  congress  was  approved  February  4, 
1887,  and  went  into  effect  sixty  days  after  its  passage.  24  Stat. 
879,  chap.  104.  The  federal  statute,  enacted  for  the  purpose  of 
regulating  "  commerce  among  the  states,"  passed  under  the  power 
given  congress  by  the  Constitution,  defines  and  applies  the  pro- 
visions of  the  act  to  such  commerce  when  conducted  by  railroads 
VOL.  IX. —  77 
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on  land  in  the  following  language :  "  The  provisions  of  this  act 
shall  apply  to  any  common  carrier  or  carriers  engaged  in  the 
transportation  of  passengers  or  property  wholly  by  railroad 
*  *  *  from  one  state  or  territory  of  the  United  States  or  the 
District  of  Columbia  to  any  other  state  or  territory  of  tlie  United 
States  or  the  District  of  Columbia,  provided,  however,  that  the 
provisions  of  this  act  shall  not  apply  to  the  transportation  of  pas- 
sengers or  property,  or  to  the  receiving,  delivering,  storage  or 
hauling  of  property  wholly  within  one  state,  and  not  shipped  to 
or  from  *  *  *  any  state  or  territory  as  aforesaid."  Within 
six  months  thereafter  the  legislature  of  Missouri  passed  the  law 
in  question,  approved  July  5,  1887  (Laws  Mo.  Ex.  Sees.  1887,  p. 
16,  §  3 ;  Ibid.  p.  17,  §  4 ;  Ibid.  p.  20,  §  10),  which  seem,  to  have 
been  in  great  measure  copied  from  sections  3,  4  and  8  of  the 
federal  act.  It  goes  without  saying  that  the  latter  was  intended 
to  regulate  interstate  commerce  only,  and  the  former  state  or 
domestic  commerce  only.  In  the  latter  we  have  a  general 
definition  by  congress  of  interstate  commerce,  and  while  the  Mis- 
souri statute  does  not  in  terms  undertake  to  define  state  com- 
merce generally,  it  does  do  so,  so  far  as  the  instance  in  hand  is 
concerned,  by  declaring  in  section  2656  of  the  same  act 
(R.  S.  1889)  that  all  the  provisions  of  that  act  "shall  l)e 
held  to  apply  to  shipments  made  from  any  point  within  the  state, 
whether  the  transportation  of  the  same  shall  be  wholly  within 
this  state  or  partly  within  this  and  an  adjoining  state  or  states.'* 
These  definitions  are  important  only  for  the  purpose  of  showing 
the  opinion  of  congress  and  of  the  legislature  upon  the  question 
of  what  constitutes  interstate,  as  distinguished  from  state,  com- 
merce, so  far  as  the  present  inquiry  is  concerned ;  for  it  will  ])o 
conceded  without  argument  or  the  citation  of  authorities  that  the 
jurisdiction  of  each  within  its  legitimate  legislative  domain  is  as 
potent  and  exclusive  as  the  other;  and  these  provisions  are 
respectively  adverted  to  only  for  the  reason  that  it  is  suggested 
that  this  section  of  the  Missouri  statute  is  in  conflict  with  the 
federal  statute,  and  that  the  wording  of  section  1  of  the  national 
statute  gives  support  to  the  contention  that  this  declaration  of  the 
legislature  trenches  upon  the  power  of  congress  over  interstate 
commerce  in  the  opinion  of  the  national  legislature  as  therein 
manifested.     We   confess  our  inability   to  see  any  conflict  or 
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inconsistency  in  the  terms  of  these  two  laws.     By  the  one  con- 
gress undertakes  to  regulate  the  business  of  a  common  carrier  by 
railroad  only  when  engaged  in  the  transportation  of  freight  from 
one  state  to  anotlier.     This  is  the  positive  enactment,  and  its 
scope  is  not  enlarged  by  the  proviso,  the  office  of  which  is  not  to 
enlarge,  but  to  limit  and  restrict,  the  language  of  the  lawmaker. 
End.  Interp.  Stat.  p.  254,  §  184.     By  the  other  the  legislature  of 
Missouri  does  not  undertake  to  regulate  such  business,  but  only 
the  business  of  a  common  carrier  when  engaged  in  the  transporta- 
tion of  freight  from  one  to  another  point  in  Missouri,  i.  e.,  from 
a  point  in  one  state  to  another  point  in  the  same  state.     From 
this  legislation  by  congress  and  the  legislature  no  light  is  shed 
upon  the  question  whether  the  state  in  so  doing  can  regulate  such 
business,  and  to  what  extent,  when  the  line  of  transportation 
between   such   points  is  partly  within  and  partly  without  the 
boundaries  of  the  state,  as  in  the  present  case.     For  its  solution 
we  will  have  to  look  to  the  constitutional  provision,  and  the  con- 
struction placed  upon  it  by  the  Supreme  Court  of  the  United 
States,  the  only  tribunal  that  can  authoritatively  and  finally  settle 
it.     If  the  declaration  of  the  state  legislature  upon  the  subject  be 
in  contravention  of  the  right  of  congress  to  regulate  interstate 
commerce    as  construed   by  that  court,  it  must   necessarily  be 
futile  as  to  the  case  in  hand.     The  legislation  of  congress  has  not 
changed  the  grounds  upon  which  it  must  be  held  or  overthrown. 
In  support  of  their  proposition,  counsel  for  appellant  cite  us  to 
several  declarations  of  the  Supreme  Court  of  the  United  States, 
all  of  which  have  been  examined,  as  well  as  such  others  as  seemed 
to  bear  upon  the  question,  from  the  great  case  of  Gibbons  v.  Ogden, 
9  Wheat.  1,  to  the  late  case  of  Lehigh  Val.  R.  Co.  v.  Pennsylvania, 
145  U.  S.  192 ;  12  Sup.  Ct.  Rep.  806,  inclusive ;  and  while,  in  the 
opinions  of  the  judges,  expressions  may  be  found  tending  to  sup- 
port the  defendant's  position,  such  as  are  quoted  in  the  brief  of 
its  counsel,  we  have  found  no  case  in  which  the  question  in  this 
case   was  in  judgment,   necessarily  involved  in  the  principle 
decided,  or  strictly  analogous  to  it,  unless  it  be  the  last.    We  have 
not  time,  nor  would  it  be  profitable,  to  review  these  cases.     It  is 
sufficient  to  say  of  those  cited  that  the  cases  of  Welton  v.  Missouri, 
91  U.  S.  275,  and  Railroad  Co.  v.  Husen,  95  U.  S.  465,  are  not  at 
all  analogous  to  the  case  in  hand.    That  in  The  Daniel  Ball,  10 
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Wall.  557,  the  cases  of  Hall  v.  De  Cuir,  95  U.  8.  485 ;  Lord  v. 
Steamship  Co.,  102  TJ.  S.  541,  and  Gloucester  Ferry  Co.  v.  Penn- 
sylvania, 114  U.  8.  196;  5  8up.  Ct.  Rep.  826  —  in  judgment  go 
no  further  than  to  decide  that  it  is  not  within  the  power  of  a  state 
bordering  on  the  ocean,  the  navigable  lakes  or  rivers  of  the 
country,  to  regulate  commerce  thereon  between  points  even 
within  its  own  borders.  From  the  beginning  the  Supreme  Court 
of  the  United  States  has  consistently  maintained,  upon  varied 
lines  of  reasoning,  that  the  regulation  of  commerce  in  such  waters 
upon  which  may  freely  float  the  vessels  not  only  of  the  citizens, 
of  different  states,  but  of  foreign  countries,  is  a  matter  of  national 
concern,  and  within  the  exclusive  jurisdiction  of  congress.  In 
the  case  of  Wabash,  St.  L.  &  P.  Ey.  Co.  v.  IlUnois,  118  U.  S. 
557 ;  7  Sup.  Ct.  Rep.  4,  a  majority  of  the  court  held,  in  an 
opinion  written  by  Justice  Miller,  that  while  a  statute  of  that 
state,  which  prohibited  any  railroad  company  within  that  state 
from  charging  or  receiving  for  transportation  of  passengers  or 
freight  of  the  same  class  the  same  or  a  greater  sum  for  any  dis- 
tance than  it  does  for  a  longer  distance,  may  include  and  be  valid 
as  to  a  transportation  of  goods  which  is  begun  and  ended  within 
the  limits  of  the  state,  disconnected  from  a  continuous  transpor- 
tation through  or  into  other  states  —  as,  for  instance,  from  Chi- 
cago to  Alton,  or  from  Cairo  to  Chicago  —  yet  such  legislation  i& 
obnoxious  to  the  constitutional  provision  when  attempted  to  be 
applied  to  a  continuous  transportation  from  one  state  through  a 
number  of  states  to  another  state  —  in  the  case  then  in  hand  from 
points  in  Illinois  to  the  city  of  New  York  —  even  as  to  the  distance 
within  the  limits  of  the  state  of  Illinois.  In  a  dissenting  opinion, 
delivered  by  Chief  Justice  Waite,  in  which  Bradley  and  Gray,  J  J.^ 
concurred,  after  stating  the  question  to  be  whether  '*  a  state  iegis- 
lature  has  the  power  to  regulate  the  charges  made  by  railroads  ot 
the  state  for  transporting  goods  and  passengers  to  and  from  piaces 
within  the  state  when  such  goods  or  passengers  are  brought  from 
or  carried  to  points  without  the  state,  and  are,  therefore,  in  the 
course  of  transportation  from  another  or  to  another  state,"  and  the 
contention  "  that  such  transportation  is  commerce  between  or 
among  different  states  and  the  power  does  not  exist,"  and  that  the 
majority  of  the  court  so  held,  the  learned  chief  justice  says  for 
himself  and  associates  in  the  opinion :  "  We  feel  obliged  to  dis- 
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sent  from  that  opinion.  We  think  that  the  state  does  not  lose  its 
power  to  regulate  the  charges  of  its  own  railroads  in  its  own  ter- 
ritory simply  because  the  goods  or  persons  transported  have  been 
brought  from  or  are  destined  to  a  point  beyond  the  state  in 
another  state."  Whatever  may  be  thouglit  of  the  relative  merits 
of  tlie  reasoning  in  the  two  opinions,  with  which  we  have  no  con- 
cern, as  our  course  must  be  guided  by  the  ruling  of  the  majority 
of  the  court,  this  much  must  be  conceded,  that  the  distinction 
between  the  case  there  in  hand  and  cognate  cases,  such  as  Munn 
V.  niinois,  94  U.  S.  113,  and  Peik  v.  Chicago  &  N".  W.  E.  Co., 
94  U.  S.  164,  in  both  of  which  the  opinions  of  the  court  were 
written  by  Chief  Justice  Waite,  and  the  cases  of  Hall  v.  De  Cuir, 
The  Daniel  Ball,  Lord  v.  Steamship  Co.  and  Gloucester  Ferry 
Co.  V.  Pennsylvania,  supra,  and  cases  of  that  class,  is  therein 
clearly  stated  by  the  same  chief  justice,  who  wrote  the  opinions 
also  in  the  cases  of  Hall  v.  De  Cuir  and  Lord  v.  Steamship  Co., 
in  the  following  language  :  "  The  distinction  here  taken  seems  to 
us  sound,  and  to  distinguish  the  present  case  from  that  of  De 
Cuir.  In  the  Peik  case  and  others  of  like  character  the  state 
regulated  the  charges  upon  an  instrument  of  commerce  [a  rail- 
road] situated  within  the  state,  and  under  its  jurisdiction,  such 
charges  being  made  by  virtue  of  the  state  authority.  In  the  De 
Cuir  case  it  attempted,  as  the  law  operated,  to  regulate  the  man- 
ner of  carrying  passengers  on  an  instrument  of  commerce  having 
no  fixed  location,  but  plying  on  navigable  waters  within  and 
without  the  state ;  in  other  words,  it  attempted  to  regulate  inter- 
state commerce  itself  directly  in  a  matter  in  which  it  had  no 
special  prerogative."  This  distinction  is  important  in  this  inquiry 
only  for  the  purpose  of  showing  that  the  ruling  in  those  cases 
where  a  state  has  undertaken  to  regulate  commerce  between  points 
within  its  own  boundaries,  when  conducted  upon  the  navigable 
waters  of  the  United  States,  for  which  purpose  such  waters  are 
"  the  public  property  of  the  nation,  and  subject  to  all  the  requisite 
legislation  of  congress"  (Gilman  v.  Philadelphia,  3  Wall.  724), 
are  not  analogous  to  cases  of  transportation  between  points  within 
a  state  conducted  by  a  carrier  on  its  own  road,  and  consequently 
are  not  in  point  in  the  case  under  consideration,  as  they  were  not 
in  the  Wabash  case.  The  distinction  between  the  latter  case 
and  the  one  in  hand  is  evident  on  its  face.     There  it  was 
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attempted  to  regulate  continuous  transportation  by  rail  between 
points  in  the  state  of  Illinois  and  a  point  in  the  state  of  New 
York,  and  the  court  ruled  that  such  transportation  was  interstate 
commerce.  Here  the  state  of  Missouri  has  undertaken  to  regu- 
tate  transportation  by  rail  between  points  in  the  state  only,  and 
the  Supreme  Court  of  the  United  States  has  never  held  that  this 
was  interstate  commerce,  even  where  such  continuous  transporta- 
tion was  partly  through  the  limits  of  another  state,  but  to  the 
contrary. 

In  Lehigh  Val.  R.  Co.  v.  Pennsylvania,  145  U.  S.  192 ;  12  Sup. 
Ct.  Rep.  806,  in  which  the  state  of  Pennsylvania  undertook,  under 
the  laws  of  that  state,  to  collect  a  tax  upon  the  earnings  of  a  rail- 
road company  for  transportation  upon  its  road,  which  ran  for  a 
part  of  the  distance  in  the  state  of  New  Jersey,  the  case  was  dis- 
posed of  by  the  Supreme  Court  of  Pennsylvania  in  a  per  curiam 
opinion,  in  which  it  was  stated  "  that  the  single  question  presented 
was  whether  transportation  from  one  point  to  another  point  in  the 
same  state  is  interstate  commerce,  for  the  reason  that  in  the  course 
of  such  transportation  the  property  in  question  passes  the  bound- 
aries of  the  state.  The  same  point  was  before  us  last  year,  and 
we  determined  it  in  favor  of  the  commonwealth.  We  adhere  to 
the  same  ruling  now,  which  will  enable  the  cases  to  be  reviewed 
by  the  Supreme  Court  of  the  United  States,  and  our  decision  cor- 
rected if  erroneous."  129  Penn.  St.  308;  18  Atl.  Rep.  125. 
An  appeal  to  the  Supreme  Court  of  the  United  States  was  taken 
in  that  and  the  three  other  cases,  and  the  decision  of  the  Supreme 
Court  of  Pennsylvania  in  each  sustained  in  an  opinion  delivered 
by  Chief  Justice  Fuller,  to  which  there  was  no  dissent ;  in  which, 
after  holding  that  taxation  "  is  undoubtedly  one  of  the  forms  of 
regulation,"  the  question  is  stated  and  decided  in  language  as  fol 
lows :  "  The  tax  under  consideration  here  was  determined  in 
respect  of  receipts  for  the  proportion  of  the  transportation  within 
the  state,  but  the  contention  is  that  this  could  not  be  done 
because  the  transportation  was  an  entire  thing,  and  in  its  course 
passed  through  another  state  than  that  of  the  origin  and  destina- 
tion of  the  particular  freight  and  passengers.  There  was  no 
breaking  of  bulk  or  transfer  of  passengers  in  New  Jersey.  The 
point  of  departure  and  the  point  of  arrival  were  alike  in  Penn- 
sylvania.    The  intercourse  was  between  those  points,  and  not 
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between  any  other  points.  Is  such  intercourse,  consisting  of  con- 
tinuous transportation  between  two  points  in  the  same  state,  made 
interstate  because  in  its  accomplishment  some  portion  of  another 
state  may  be  traversed  ?  *  *  *  It  should  be  remembered  that 
the  question  does  not  arise  as  to  the  power  of  any  other  state  than 
the  state  of  the  termini,  nor  as  to  taxation  upon  the  property  of 
the  company  situated  elsewhere  than  in  Pennsylvania,  nor  as  to 
the  regulation  by  Pennsylvania  of  the  operations  of  this  or  any 
other  company  elsewhere,  but  it  is  simply  whether,  in  the 
carriage  of  freight  and  passengers  between  two  points  in  one 
state,  the  mere  passage  over  the  soil  of  another  state  renders 
that  business  foreign  which  is  domestic.  We  do  not  think  such  a 
view  can  be  reasonably  entertained,  and  are  of  opinion  that  this 
taxation  is  not  open  to  constitutional  objection  by  reason  of  the 
particular  way  in  which  Philadelphia  was  reached  from  Mauch 
Chunk."  It  would  seem  that  this  ruling  is  directly  in  point  in 
the  present  case,  when  it  is  remembered  that  the  question  here 
is  not  as  to  the  power  of  any  other  state  than  the  state  of  the  ter- 
mini, nor  as  to  the  regulation  of  the  operations  of  the  defendant 
or  any  other  company's  road  elsewhere  than  in  Missouri ;  for  by 
its  terms  this  statute  can  only  operate  between  points  in  the  state 
of  Missouri  on  the  same  line  of  railroad  transporting  "  like  kinds 
of  property  under  similar  circumstances  and  conditions."  Regard- 
ing this  last  decision  of  the  Supreme  Court  of  the  United  States 
as  decisive  of  the  question  under  consideration,  we  deem  it 
unnecessary  to  notice  the  other  authorities  cited  by  counsel  for 
appellant  upon  this  point,  further  than  to  say  that  we  think  that 
the  case  in  hand  can  as  readily  be  distinguished  from  the  cases  of 
State  V.  Chicago,  St.  P.,  M.  &  O.  Ry.  Co.,  40  Minn.  267 ;  41  JST. 
W.  Rep.  1047,  and  Hardy  v.  Railway  Co.,  32  Kans.  698 ;  5  Pac. 
Rep.  6,  and  the  cases  cited  from  the  decision  of  the  interstate 
commerce  commission,  as  it  can  from  tliose  c.ases  of  which  the 
Wabash  case  and  Lord  v.  Steamship  Co.,  supra,  are  representa- 
tives. The  trial  court  committed  no  error  in  refusing  the  nonsuit. 
2.  The  following  are  the  instructions  given  to  the  jury  in 
behalf  of  the  plaintiffs  :  "  (1)  The  court  instructs  the  jury  that  if 
they  believe  from  the  evidence  that  there  was  shipped  to  the 
plaintiffs  at  the  dates  stated  in  the  different  counts  of  the  plain- 
tiffs' petition,  from  the   town  of  Carbon  Centre,  Missouri,  to 
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Kansas  City,  Missouri,  certain  cars  of  coal,  on  which  the  defend- 
ant charged  and  received  from  the  plaintiffs  as  compensation  for 
carrying  the  same  a  sum  greater  in  the  aggregate  than  defendant 
charged  at  the  same  date  for  the  transportation  of  a  like  kind  of 
property  under  similar  circumstances  and  conditions  from  the 
town  of  Liberal,  Missouri,  or  from  the  town  of  Minden,  Mis- 
souri, to  said  Kansas  City,  Missouri,  and  that  it  was  a  longer 
distance  over  the  line  of  the  defendant's  road  in  the  same 
direction  from  said  towns  of  Liberal  and  Minden  to  said  Kansas 
City,  Missouri,  than  it  is  from  the  town  of  Carbon  Centre, 
and  thereby  gave  an  undue  and  unreasonable  preference  and 
advantage  to  the  town  of  Liberal  or  to  the  town  of  Mindeu 
as  against  and  to  the  disadvantage  of  the  said  locality  of  Car- 
bon Centre,  then  you  will  find  for  the  plaintiffs.  And  the 
court  instructs  the  jury  that  it  is  not  necessary  that  any  coal 
should  have  actually  been  shipped  on  the  railroad  of  the 
defendant  to  Kansas  City  from  the  said  towns  of  Minden  or  Lib- 
eral on  the  dates  on  which  plaintiffs  shipped  coal  over  the  defend- 
ant's railroad  from  Carbon  Centre ;  but  if  you  find  from  the  evi- 
dence that  the  defendant  published  and  held  out  to  the  public  at 
said  times  that  certain  rates  or  amounts  would  be  claimed  for  the 
shipment  of  such  merchandise  from  said  points  to  Kansas  City, 
Missouri,  then  the  defendant  is  deemed  to  have  charged  said  rate 
within  the  meaning  of  the  law.  (2)  If  the  jury  find  for  the  plain- 
tiffs they  will  assess  their  damages  on  each  count  of  the  plaintiffs' 
petition  at  the  amount  which  they  may  believe  from  the  evidence 
has  been  charged  and  received  by  the  defendant  for  the  ship- 
ments set  out  in  the  plaintiffs'  petition  over  and  above  like  kinds 
of  property  under  similar  circumstances  and  conditions  from  the 
towns  of  Liberal  and  Minden."  Sections  2637,  2643,  supra,  gave 
plaintiffs  a  right  of  action  for  any  damage  they  may  have  suffered 
by  reason  of  the  defendant  having  charged  and  received  from 
them  a  greater  compensation  for  transporting  their  coal  from  Car- 
bon Centre  to  Kansas  City  than  it  charged  or  received  for  trans- 
porting coal  under  similar  circumstances  and  conditions  over  the 
same  line  from  Liberal  or  Minden.  All  the  facts  necessarv  to  consti- 
tute  plaintiffs'  cause  of  action  under  those  sections  are  predicated 
in  the  first  paragraph  of  instruction  No.  1 ;  that  following  the 
wording  of  the  petition.     That  the  instruction  went  further,  and 
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Tumecessarily  required  the  jury  to  find  that  the  defendant 
^*  thereby  ^ve  an  undue  and  unreasonable  advantage,"  etc.,  can- 
not afford  the  defendant  any  ground  of  complaint.  It  was  simply 
requiring  the  jury  to  find  more  than  was  absolutely  necessary  for 
them  to  find  in  order  for  plaintiffs  to  recover.  It  was  an  error 
against  them,  and  not  against  the  defendant.  It  could  in  fact  do 
no  harm  to  anybody.  The  plaintiffs'  right  and  the  defendant's 
liability  b}'  reason  of  its  acts,  as  hypothecated  in  the  instruction 
and  stated  in  the  petition,  giving  plaintiffs  a  complete  right  of 
action  under  section  2637,  are  in  no  way  impaired  or  changed  by 
the  fact  that  they  also  make  a  case  within  the  terms  of  section 
2636,  stated  as  a  deduction  in  the  petition,  and  evident  upon  the 
face  of  the  facts  therein  stated.  The  defendant  might,  if  it  had 
.  been  so  disposed,  had  this  deduction  stricken  out  of  the  petition 
as  surplusage,  instead  of  at  the  trial  asking  and  receiving  an 
instruction  upon  the  same  theory ;  and  as  such  it  may  be  rejected 
in  the  instructions,  and  plaintiffs'  cause  of  action  remain  unchanged 
and  complete.  Its  introduction  in  the  petition  required  no  other 
or  different  evidence  than  that  which  sustained  plaintiffs'  cause  of 
action  under  section  2637. 

3.  It  is  contended  for  the  defendant  that  the  plaintiffs  cannot 
recover  upon  the  facts  hypothetically  stated  in  the  first  paragraph 
of  instruction  No.  1,  unless  it  also  appear  that  during  the  time 
plaintiffs'  coal  was  being  transported  from  Carbon  Centre  coal  was 
also  actually  being  transported  from  the  towns  of  Minden  and  Lib- 
eral, and,  therefore,  that  the  second  paragraph  of  that  instruction 
is  wrong.  The  statute  says  :  "  It  shall  be  unlawful  to  charge  or 
receive  any  greater  compensation,"  etc.;  and  it  is  argued  that, 
unless  the  company  was  actually  transporting  coal  from  Minden 
and  Liberal  to  Kansas  City  at  rates  discriminating  against  Carbon 
Centre  during  the  time  it  was  transporting  plaintiffs'  coal  from 
the  latter  place,  the  plaintiffs  could  receive  no  damage  from  such 
discrimination,  and  the  company  could  not  have  made  any  sucli 
discriminative  charges  as  to  them.  This  objection  seems  to  us 
only  plausible.  It  will  be  observed  that  the  discrimination  pro- 
hibited is  in  either  charging  or  receiving,  and  it  is  between  locali- 
ties, not  persons.  Persons  may  be  the  sufferers,  and  entitled  to 
damages  for  the  unlawful  act,  but  the  unlawful  act  consists  in  dis- 
voL.  IX. —  78 
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criminating  against  the  locality.  Now,  the  undisputed  evidence 
is  that  before,  during  the  time,  and  after  plaintiffs  coal  was  being 
shipped,  the  rates  discriminating  against  Carbon  Centre  were  pub- 
lished and  held  out  to  the  world  as  the  rates  at  which  coal  would 
be  transported  by  the  company  to  Kansas  City,  and  that  when- 
ever coal  was  shipped  from  those  points  it  was  shipped  at  those 
rates.  This  evidence  established  the  unlawful  act  discriminating 
against  the  locality.  The  plaintiffs  failed  to  prove  actual  ship- 
ments from  either  Liberal  or  Minden  during  the  months  in  which 
their  coal  was  being  transported,  but  did  prove  actual  shipments 
from  one  or  both  of  those  points  before  and  afterwards.  This 
tended  to  show  that  they  were  damaged,  for  their  damage  would 
be  the  same  in  having  to  compete  in  their  own  market  with  coal 
received  from  these  points  at  reduced  rates,  whether  it  got  there 
before,  at  the  time,  or  soon  alter  their  coal  reached  there.  If 
this  view  be  correct,  then  the  court  committed  no  error  in  over- 
ruling the  objections  to  this  evidence  and  in  giving  the  second 
paragraph  of  said  instruction,  and  we  so  hold.  Instruction  No.  1 
is  further  criticised  because  the  question  of  damage  is  omitted 
therefrom.  This  branch  of  the  subject  was  fully  covered,  how- 
ever, in  the  next  instruction,  and  in  No.  5  for  defendant.  Of  the 
latter,  defendant,  of  course,  does  not  complain ;  and,  if  the  former 
is  correct,  there  will  have  been  no  error  found  in  either  of  plain- 
tiffs' instructions  calling  for  a  reversal  of  the  judgment. 

4.  The  question  whether  the  transportation  of  coal  by  defend- 
ant from  Liberal,  Minden  and  Carbon  Centre  to  Kansas  City, 
Mo.,  was  upon  the  same  line,  in  the  same  direction,  and  under 
similar  circumstances  and  conditions,  was  a  question  for  the  jury, 
as  well  as  whether  the  defendant's  charges  for  such  transportation 
were  greater  for  the  shorter  haul  from  Carbon  Centre  than  for 
the  longer  haul  from  Liberal  and  Minden.  These  questions  were 
submitted  to  the  jury  on  proper  instructions,  and  all  found  for 
the  plaintiffs.  There  was  no  question  but  that  the  amount  of  the 
excessive  charge  was  two  dollars  per  car,  and  they  so  found,  and 
assessed  the  plaintiffs'  damages  accordingly,  as  they  were  required 
to  do  by  the  second  instruction.  Was  this  measure  of  damages 
correct?  In  Union  Pac.  Ry.  Co.  v.  Good  ridge,  149  U.  S.  680  j 
13  Sup.  Ct.  Rep.  970,  under  an  act  of  the  legislature  of  Colorado 
of  the  same  nature  as  the  Missouri  act  and  the  Interstate  Com- 
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merce  Act,  where  it  was  shown  by  the  plaintiffs'  evidence  that 
another  shipper  ol  coal,  similarly  circumstanced  as  to  place  and 
distance  with  the  plaintiffs,  had  been  receiving  from  the  defend- 
ant railroad  company  a  rebate  upon  all  coal  transported,  which 
was  not  allowed  to  them,  it  was  held  "  that  the  damages  sustained 
by  the  plaintiffs"  should  be  measured  "by  the  amount  of  such 
rebate,"  and  that  "  the  question  whether  they  lost  profits  upon 
the  sale  of  their  coal  by  reason  of  the  non-allowance  of  such 
rebate  was  too  remote  to  be  made  an  element  of  damages." 
^'  They  were  entitled  to  tlie  same  terms  which  the  Marshall  Com- 
pany would  have  received,  and  damages  to  the  exact  extent  to 
which  the  Marshall  Company  was  given  a  preference."  The 
plaintiffs  here,  under  the  facts  as  found  by  the  jury,  were  entitled 
to  at  least  as  good  rates  from  Carbon  Centre  as  were  given  to 
shippers  from  Liberal  and  Minden ;  and,  in  the  absence  of  any 
evidence  to  the  contrary,  why  should  not  their  damages  be  meas- 
ured by  the  exact  extent  to  which  shippers  from  the  latter  points 
were  given  a  preference?  We  cannot  see  any  other  practical 
standard  by  which  their  damages  could  be  measured,  or  that  this 
instruction  was  erroneous.  If  our  view  of  the  law  of  this  case 
be  correct,  the  case  was  properly  one  for  a  jury,  was  fairly  sub- 
mitted to  them  by  proper  instructions  on  legal  evidence,  and 
there  is  no  reason  why  the  verdict  should  be  set  aside.  This 
brings  us  to  the  judgment. 

5.  Under  the  law,  the  court  trebled  the  damages  found  by  the 
jury,  and  rendered  judgment  therefor,  took  evidence  as  to  the 
value  of  attorneys'  services  in  the  case^  assessed  the  value  of  such 
services  at  $250,  taxed  the  same  as  costs,  and  rendered  judgment 
for  that  amount  also.  Exception  is  taken  to  the  action  of  the 
court  in  assessing  the  attorneys'  fee,  but,  as  plaintiffs  concede 
error  in  this  respect,  and  remit  that  amount  of  the  judgment  in 
this  court,  this  question  need  not  be  considered.  Such  remittitur 
will  be  entered,  and  the  judgment  affirmed,  and  the  costs  of  this 
court  taxed  against  the  respondents.  All  concur,  except  Barclay, 
J.,  absent.* 

COMMON  LAW  —  REMEDIES  fOR  UNJUST  DISCRIMINATION. 

1.  Ck)nimon  carriers  are  entitled  to  charge  a  reasonable  compensar 
tion  and  no  more. —  This  is  one  of  the  unquestioned  principles  of  the 

*  Reported  in  24  8.  W.  Rep.  1002. 
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common  law,  which  has  been  regarded  as  settled  for  more  than  200  years. 
See  cases  cited  in  8  Am.  R.  R.  Corp.  Rep.  722,  note:  also  Kansas  Pacific  Ry. 
Co.  V.  Bayles.  post,  p.  680;  Illinois  Central  R.  Co.  v.  People,  121  III.  304: 
Cook  V.  Chicago,  etc.,  R.  Co.,  (Iowa)  3  Am.  R  R.  &  Corp.  Rep.  550:  New 
England  Express  Co.  v.  Maine  Central  R.  Co.,  57  Maine,  188;  Avinger  v. 
South  Carolina  R.  Co..  29  S.  C.  265. 

2.  Any  sum  exacted  and  paid  in  excess  of  a  reasonable  cliarge  may 
be  recovered  back  in  an  action  for  money  had  and  received. —  This,  as  a 
general  proposition,  is  as  well  established  as  the  one  stated  in  the  last  section, 
though  there  is  some  difference  of  opinion  as  to  what  constitutes  a  voluntaiy 
payment  of  such  excessive  charges  and  as  to  what  is  sufficient  prima  fade 
evidence  of  unreasonableness.  Among  numerous  cases  in  which  the  general 
rule  is  expressly  affirmed  are  the  following:  Cowden  v.  Pacific  Coast  8.  S. 
Co.,  U  Cal.  470;  29  Pac.  Rep.  873;  Lafayette,  etc.,  R.  Co.  v.  Pattison,  41  Ind. 
312;  Louisville,  etc.,  R.  Co.  v.  Wilson,  132  Ind.  517;  32  N.  E.  Rep.  311;  Cook 
V.  Chicago,  etc.,  R.  Co.,  81  Iowa,  551;  3  Am.  R.  R  &  Corp.  Rep.  550.  Sea- 
well  V.  Kansas  City,  etc.,  R.  Co.,  (Mo.)  24  S.  W  Rep.  1002;  State  exreL,«tc.. 
V.  Cincinnati,  etc.,  R.  Co.,  47  Ohio  St.  130;  2  Am.  R.  R.  &  Corp  Rep.  106; 
Brundred  v.  Rice,  49  Ohio  St.  640;  7  Am.  R.  R.  &  Corp.  Rep.  367;  Tweils  ▼. 
Pennsylvania  R.  Co.,  (Penn.)  3  Am.  L.  Reg.  (N.  S.)  728,  Borda  v.  Philadelphia, 
etc.,  R.  Co.,  141  Penn.  St.  484:  Hays  v.  Pennsylvania  R.  Co..  12  Fed.  Rep. 
309;  Kinsley  v.  Buffalo,  etc.,  R.  Co.,  37  Fed.  Rep.  181;  Crouch  v.  London  A 
N.  W.  R.  Co.,  2  Carr  &  Kir.  789;  Garton  v.  Bristol  &  Exeter  R.  Co..  1  B.  & 
S.  112;  101  E.  C.  L.  R.  112;  Parker  v.  Great  Western  R  Co.,  11  C.  B.  545; 
73  E.  C.  L.  R.  545;  Rddington  v.  South  Eastern  R.  Co.,  5  C.  B.  (N.  S.)  IJl; 
94  E.  C.  L.  R.  Ill;  Baxendale  v.  Great  Western  R  Co.,  14  C.  B.  (N.  S.)  1;  108 
E.  C.  L.  R  1;  S.  C.  on  appeal,  16  C.  B.  (N.  S )  137;  111  E.  C  L.  R.  137  Sut- 
ton V.  South  Eastern  R.  Co.,  L.  R.,  1  Exch.  32-  Baxendale  v  London  &  8.  W. 
R  Co.,  L.  R.,  1  Exch.  137;  Sutton  v.  Great  Western  R  Co.,  3  H.  &  C.  800: 
Great  Western  R.  Co.  v.  Sutton,  L.  R,  4  Eng  &  I.  App  226.  affirming  last 
case;  Baxendale  v.  London  <&  S.  W.  R  Co.,  4  H.  &  C.  130:  Lancashire  A 
Yorkshire  R.  Co.  v.  Gidlow,  L.  R,  7  Eng  &  I.  App.  517:  Parker  v  Great 
Western  R.  Co.,  3  Eng.  Ry.  &  C.  Cases,  563:  Budd  v.  London  &  N.  W.  R 
Co.,  36  L.  T.  (N.  8.)  802;  4  Ry.  &  Can.  Traffic  Cas.  393;  Brown  v.  Great 
Western  R.  Co.,  9  Q.  B,  D.  744;  Evershed  v.  London  &  N.  W.  R.  Co..  2  Q.  R 
254;  S.  C.  on  appeal,  3  Q.  B.  D.  134;  in  House  of  Lords,  3  H.  L.  App.  Ca& 
1029. 

3.  If  discriminative  charges  are  unreasonable  in  amount,  an  action 
lies  to  recover  back  the  excess  ov^r  a  reasonable  stun. —  This  proposition 
follows  necessarily  from  the  one  stated  in  tho  last  section.  In  such  case  the 
action  is  not  founded  upon  the  discrimination  but  upon  the  unreasonable 
charge.  The  fact  thtit  others  have  been  charged  less  than  the  plaintiff  is  only 
evidence  to  show  that  the  plaintiff's  charge  is  mireasonable.  See  the  succeed- 
ing sections. 

4.  Whether  an  action  lies  to  recover  back  any  portion  of  a  discrimi- 
native charge  where  the  same  is  not  unreasonablo  in  itself — effect  of 
the  rule  of  equality. — The  rula  that  the  charges  of  a  common  carrier  most 
be  reasonable  means,  as  applied  by  the  courts,  that  the  charge  in  any  case  must 
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be  a  reasonable  compensation  for  the  service  rendered  in  view  of  all  the  cir- 
cumstances and  conditions  under  which  it  is  rendered,  and  not  that  it  must  be 
reasonable  as  compared  with  what  is  charged  for  the  same  service  in  other 
cases,  or  for  similar  services.  The  fact  that  a  carrier  charges  one  person  more 
than  another  for  the  same  service  is  evidence  tending  to  show  that  the  greater 
charge  is  unreasonable  and  excessive,  and,  if  unexplained,  will  justify  a  ver- 
dict to  that  effect.  See  next  section.  But  the  fact  thiit  a  carrier  charges  one 
person  more  than  another  for  the  same  service  does  not  necessarily  render  the 
greater  charge  unreasonable  in  the  common-law  sense,  and  the  question  arises 
whether,  if  it  is  not  unreasonable  in  itself,  an  action  will  lie  to  recover 
back  the  excess  paid  over  the  less  charge,  or  any  part  of  such  excess.  If  the 
greater  charge  is  reasonable  and  the  carrier  is  under  no  obligation  to  charge 
all  equally,  than  it  is  very  clear  that  the  carrier  has  not  violated  any  duty  and 
that  no  such  action  will  lie  to  recover  back  such  excess.  A  few  cases  in  this 
country  hold  that  the  common  law  does  not  require  carriers  to  charge  equally, 
and  the  same  courts  have  also  necessarily  held  that,  in  case  of  discriminative 
charges,  no  action  will  lie  to  recover  back  any  part  of  the  greater  charge, 
unless  it  is  alleged  and  proved  that  it  is  unreasonable  and  extortionate.  Cow- 
den  V.  Pacific  Coast  Steamship  Co.,  94  Cal.  470;  29  Pac.  Rep.  873;  Johnson  v. 
Pensacola  &  P.  R.  Co.,  16  Fla.  628;  Fitchburg  R.  Co.  v.  Gage,  12  Gray,  393; 
Ex  parte  Benson,  18  S.  C.  38.  See,  also,  as  favoring  the  same  view, 
Boston  &  Me.  R.  Co.,  128  Mass.  326;  Eclipse  Towboat  Co.  v.  Pontchartrain 
R  Co.,  24  La.  Ann.  1.  For  a  review  of  these  cases  see  8  Am.  R.  R.  &  Corp. 
Rep.  703.  705,  709,  710,  717,  721. 

But  the  majority  of  the  courts  hold,  and  the  correct  doctrine  undoubtedly 
is,  that  common  carriers  are  under  a  common-law  obligation  to  charge  equally 
as  well  as  reasonably.  8  Am.  R.  R.  &  Corp.  Rep.  700,  721-727.  This  is  also  the 
rule  established  by  the  Interstate  Commerce  Act  and  by  many  state  statutes. 
The  question,  then,  is,  whether  in  jurisdictions  where  the  rule  of  equality  pre- 
vails, either  by  force  of  the  common  law  or  statute,  an  action  will  lie  to 
recover  the  difference  between  a  greater  and  a  less  charge  for  the  same  or  a 
like  service,  or  any  part  of  such  difference,  without  proof  that  the  greater 
charge  is  unreasonable  in  itself.  The  case  of  Cook  v.  Chicago,  etc.,  R.  Co., 
81  Iowa,  551;  3  Am.  R.  R.  &  Corp.  Rep.  550,  is  to  the  effect  that  such  an 
action  will  not  lie.  In  that  case  the  court,  while  recognizing  the  rule  of 
equality,  held  that  the  smaller  charge  was  only  evidence  to  show  that  the 
greater  was  unreasonable,  and  that  the  right  of  recovery  was  based  upon  the 
greater  cliarge  being  unreasonable  and  extortionate.  In  Ragan  v.  Aiken,  9 
Lea,  609,  which  was  a  similar  suit,  a  recovery  was  denied,  because  the  court 
held  that  no  unjust  discrimination  was  proven.  See,  also,  Houston,  etc.,  R. 
Co.  V.  Rust,  58  Tex.  98;  Kinsley  v.  Buffalo,  etc.,  R.  Co ,  37  Fed.  Rep.  181; 
Hayes  v.  Pennsylvania  R.  Co.,  12  Fed.  Rep.  309. 

The  English  authorities,  however,  hold  that  the  statutory  obligation  to 
charge  equally  renders  a  greater  charge  for  a  like  service  necessarily  extortion- 
ate to  the  extent  of  the  excess  over  the  less  charge,  and  that  an  action  for 
money  had  and  received  will  lie  to  recover  such  excess,  irrespective  of  whether 
the  greater  is  reasonable  in  the  common-law  sense  of  that  term.  This  was 
definitely  settled  in  the  case  of  Great  Western  R.  Co.  y.  Sutton,  L.  R.,  4  Eng. 
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&  I.  App.  226  (1868).  Upon  the  point  in  question  Mr.  Justice  Blackbum 
says:  "  I  think  it  appears  from  the  preamble  of  the  ninetieth  section  of  the 
Railway  Clauses  Consolidation  Act,  1845,  that  the  legislature  was  of  opinion 
that  the  changed  state  of  things  arising  from  the  general  use  of  railways  made 
it  expedient  to  impress  an  obligation  on  railway  companies  acting  as  carriers 
beyond  what  is  imposed  on  a  carrier  at  common  law.  And  if  this  be  borne 
in  mind  I  think  the  construction  of  the  proviso  for  equality  is  clear,  and  is, 
that  the  defendants  may.  subject  to  the  limitations  in  their  special  act,  charge 
what  they  think  fit,  but  not  more  to  one  person  than  they,  during  the  same 
time,  charge  to  othei's  under  the  same  circumstances.  And  I  think  it  follows 
from  this  that  if  the  defendants  do  charge  more  to  one  person  than  they,  dur 
ing  the  same  time,  charge  to  others,  the  charge  is,  by  virtue  of  the  statute, 
extortionate.  And  1  think  that  the  rights  and  remedies  of  a  person  made  to 
pay  a  charge  beyond  the  limit  of  equality  imposed  by  the  statute  on  railway 
companies  acting  as  carriers  on  their  line  must  be  precisely  the  same  as  those 
of  a  pers^on  made  to  pay  a  charge  beyond  the  limit  imposed  by  the  common 
law  on  ordinary  earners  as  being  more  than  was  reasonable 

"The  mode  of  establishing  that  the  demand  is  extortionate  differs  m  the 
two  cases.  Where  it  is  sought  to  prove  that  the  charge  is  unreasonable,  and, 
therefore,  extortionate,  the  fact  that  another  was  charged  less  is  only  material 
AS  evidence  for  the  jury  tending  to  prove  that  the  reasonable  charge  was  the 
smaller  one.  When  it  is  sought  to  show  tliat  the  charge  is  extortionate  as 
being  contrary  to  the  statutable  obligation  to  charge  equally,  it  is  Immaterial 
whether  the  charge  is  reasonable  or  not;  it  is  enough  to  show  that  the  com- 
pany carried  for  some  other  person  or  class  of  persons  at  a  lower  charge  diu"- 
ing  the  period  throughout  which  the  party  compiaining  was  charged  more 
under  the  like  circumst^inces.  One  single  act  of  charging  a  person  less  on  one 
particular  occasion  would  not,  1  think,  make  the  higher  charge  to  all  others 
extortionate  during  all  that  day,  or  week,  or  month,  or  whatever  the  period 
might  be.  I  think  it  would  be  necessary  to  show  that  there  was  a  practice  of 
carrying  for  some  person  or  class  of  persons  at  the  lower  rate.  But  a  single 
instance  w<)uld  be  evidence  to  prove  this  practice;  and  if  followed  up  by 
showing  that  the  smaller  charge  was  repeatedly  made  at  intervals  over  a 
period  of  time,  the  jurors  would,  in  the  absence  of  explanation,  be  justified  in 
drawing,  and  would  probabiy  draw,  the  inference  that  the  company  during 
the  period  carried  for  others  at  the  lower  rate,  and  consequently  that  the 
higher  charge  was  extortionate  as  being  beyond  the  statutable  limit  of 
equality." 

And  in  the  same  case  Lord  Chelmsford  said:  *'  The  last  subject  to  be  con- 
sidered is  the  form  of  the  action;  whether  an  action  for  money  had  and 
received  will  lie  to  recover  back  overcharges  made  upon  the  carriage  of  the 
plaintiff  s  goods,  not  absolutely,  but  relatively  to  the  charges  made  to  other 
persons.  It  is  argued  for  the  defendants  that  the  charge  upon  the  plaintiff's 
packed  parcels  being  warranted  by  the  act  10  &  11  Vict.  chap.  226,  and  being 
reasonable,  and  within  the  absolute  discretion  of  the  company,  the  plaintiff 
was  not  injured  by  ocher  persons  being  charged  less  than  he  was.  But  this  is 
a  fallacious  way  of  viewing  the  question.  The  plaintiff's  complaint  is  not 
that  others  are  charged  less  than  himself,  but  that  the  fact  of  their  having 
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been  charged  less  entitled  him  to  claim  the  same  rate  of  charge,  and  that  all 
beyond  that  rate  is  overcharge.  The  very  fact  of  the  smaller  charge  to  others 
is  the  ground  of  his  complaint  of  an  overcharge  to  himself.  Now,  if  the 
defendants  were  bound  to  charge  the  plaintiff  for  the  carriage  of  his  goods 
a  less  sum,  and  they  refused  to  carry  them  except  upon  payment  of  a 
greater  sum,  or  he  was  compelled  to  pay  the  amount  demanded,  and  could 
not  otherwise  have  his  goods  carried,  the  case  falls  within  the  principle  of 
several  decided  cases,  in  which  it  has  been  held  that  money  which  a  party  has 
been  wrongfully  compelled  to  pay  under  circumstances  in  which  he  was 
unable  to  resist  the  imposition,  may  be  recovered  back  in  an  action  for  money 
had  and  received.*'    Pp.  262,  263. 

This  view  was  in  accordance  with  the  following  prior  decisions,  all  of  which 
were  reviewed  and  approved:  Parker  v.  Great  Western  R.  R.  Co.,  7  M.  &  G. 
253  (1844);  Parker  v.  Great  Western  R.  Co..  11  C.  B.  545  (1851);  Edwards 
V.  Great  Western  R.  Co.,  11  C.  B.  647  (1851);  Piddington  v.  South  Eastern  R. 
Co..  5  C.  B.  (N.  S.)  Ill  (1858);  Baxendale  v.  Great  Western  R.  Co.,  14  C. 
B.  (N.  S.)  1;  16  C.  B.  (N.  S.)  137  (1863).  The  case  of  Garton  v.  Bristol  &  Exe- 
ter R.  Co.,  in  so  far  as  it  lays  down  a  contrary  doctrine,  was  overruled.  The 
same  rule  has  been  affirmed  in  later  cases.  Evershed  v.  London  &  N.  W.  R. 
Co..  2  Q.  B.  D.  254;  8  Q.  B.  D.  134;  L.  R.,  8  H.  L.  App.  Cas.  1029(1875); 
Denaby  Main  Colliery  Co.  v.  Manchester,  etc.,  R  Co.,  L.  R.,  11  H.  L.  App. 
Cas.  97(1885);  Brown  v.  Great  Western  R.  Co.,9  Q.  B.  D.  744  (1880).  See, 
also,  English  cases  cited  in  section  2. 

The  correctness  of  the  English  doctrine  is  open  to  question.  It  would  seem 
to  lead  to  the  absurd  consequence  pointed  out  in  Garton  v.  B.  &E.  R.  Co., 
1  B.  &  S.  112,  154,  that  if  a  carrier  should  perform  a  service  for  some  one  for 
nothing  every  other  person  for  whom  a  like  service  had  been  performed  could 
recover  back  all  he  had  paid.  The  action  for  money^  had  and  received  lies 
where  the  defendant  has  money  in  his  hands  which  in  equity  and  in  good  con- 
science he  ought  to  turn  over  to  the  plaintiff.  It  may  well  be  doubted  whether 
equity  and  good  conscience  require  a  carrier  to  pay  back  to  the  shipper  any 
part  of  what  is  only  a  reasonable  compensation  for  his  service,  although  they 
may  require  that  he  should  not  charge  others  less  than  what  is  reasonable. 
The  distinction  is  not  of  any  great  practical  importance,  for,  if  an  action  for 
money  had  and  received  will  not  lie,  there  are  other  adequate  remedies,  as  we 
shall  show  hereafter. 

6.  A  ^eater  cliarge  for  the  same  service,  or  for  a  less  service,  where 
the  greater  includes  the  less,  is  prima  facie  unreasonable  and 
excessive. —  While  the  fact  that  one  person  is  compelled  to  pay  a  greater 
price  than  is  exacted  from  others  for  the  same  service,  does  not  necessarily  or 
conclusively  show  that  the  greater  charge  is  unreasonable  or  excessive,  it  is 
prima  facie  evidence  of  such  unreasonableness,  and,  if  unexplained,  will  war- 
rant a  verdict  to  that  effect.  Cook  v.  Chicago,  etc. ,  R.  Co. ,  81  Iowa,  551 ; 
8  Am.  R.  R.  &  Corp.  Rep.  550;  Louisville,  etc.,  R.  Co.  v.  Crown  Coal  Co., 
43  111.  App.  228;  St.  Louis,  etc.,  R.  Co.  v.  Hill,  14  111.  App.  579;  Illinois 
Central  R.  Co.  v.  People,  121  111.  304 ;  Louisville,  etc.,  R.  Co.  v.  Wilson,  132 
Ind.  517'  32  N.  E.  Rep.  311;  Hays  v.  Pennsylvania  R.  Co.,  12  Fed.  Rep. 
809;  Kinsley  v.  Buffalo,  etc.,  R.  Co.,  37  Fed.  Rep.  181;  Sutton  v.  Great 
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Western  R.  Co.,  3  H.  &  C.  800 ;  Great  Western  R.  Go.  v.  Sutton,  4  Eng.  &  I. 
App.  226;  Crouch  v.  London  &  N.  W.  R.  Co.,  2  Carr.  &Kir.  789 :  Evershed 
V.  London  &  N.  W.  R.  Co.,  2  Q.  B.  t).  254  ;  3  Q.  B.  D.  134 ;  L.  R.,  3  H  L. 
App.  Cas.  1029  ;  Rhymney  Iron  Co.  v.  Rhymncy  R.  Co.,  6  R.  &  C.  Traffic 
Cas.  60;  Harris  v.  Cockemiouth  &  AVorkington  R.  Co.,  3  C.  B.  (N.  S.)693; 
91  E.  C.  L.  R.  693 ;  Baxeudale  v.  Eastern  Counties  R.  Co.,  27  L.  J.  C.  P.  137, 
145.  Possibly  proof  of  a  solitary  instance  of  a  less  charge  might  not  be  suffi- 
cient to  justify  the  conclusion  that  the  greater  charge  was  unreasonable.  See 
remarks  of  Blackburn,  J.,  in  Great  Western  R.  Co.  v.  Sutton,  L.  R.,  4  Eng.  & 
1.  App.  226,  above  quoted.  But  reason  and  authority  both  support  the  view, 
that  proof  of  repeated  instances  of  the  less  charge  is  sufficient  to  show  that  the 
greater  charge  is  unreasonable  to  the  extent  of  the  excess.  Railroad  companies 
are  not  organized  for  charity  and  they  do  not  pretend  to  do  a  charity  business. 
When  it  is  shown  that  a  railroad  company  has  repeatedly  performed  a  certain 
service,  for  a  certain  price,  it  is  fair  to  presume,  and,  in  short,  it  is  the  only 
reasonable  inference,  that  that  price  is  regarded  by  the  company  as  a  fair 
compensation  for  the  service  rendered.  If  so,  it  follows  that  a  greater  charge 
for  the  same  service  is  unreasonable  to  the  extent  of  the  excess.  If  the  greater 
is  no  more  than  a  reasonable  compensation,  the  burden  should  be  upon  the 
company  to  show  it.  It,  alone,  is  in  a  position  to  make  this  proof.  As  said 
by  Willes,  J.,  in  Baxendale  v.  Eastern  Counties  R.  Co.,  27  L.  J.  C.  P.  137. 
145  :  ''When  a  higher  charge  is  made  than  is  charged  to  another  person  for 
the  same  services  there  would  be  evidence  upon  which  a  jury  might  come  to 
the  conclusion  that  it  was  an  unreasonable  charge,  and  for  this  simple  reason, 
that  unless  circumstances  were  shown  to  explain  why  it  was  that  a  less  charge 
was  made  to  another  person,  that  charge  might  be  taken  by  the  jury,  as  it 
ordinarily  would  be,  as  a  reasonable  charge,  unless  an  overcharge  is  proved.** 

The  following  cases  tend  to  support  a  contrary  view;  Cowden  v.  Pacific 
Coast  S.  8.  Co.,  94  Cal.  470;  29  Pac.  Rep.  873;  Johnson  v.  Pensacola  &  P.  R. 
Co.,  16  Fla.  623:  Illinois  &  St.  L.  R.  Co.  v,  Beaird,  24  111.  App.  322.  The  first 
two  cases  were  suits  to  recover  the  difference  between  what  the  plaintiff  had 
been  compelled  to  pay  for  a  certain  service  and  what  liad  been  charged  others 
for  a  like  service.  Demurrers  were  sustained  to  the  declaration,  which  merely 
set  up  the  difference  in  cliarges,  but  did  not  aver  that  the  sums  charged  plain- 
tiff were  unreasonable  or  extortionate.  As  the  rule  of  equality  does  not  obtain 
in  California  and  Florida,  the  averment  that  the  charge  exacted  of  the  plaintiff 
was  unreasonable  was  indispensable  to  a  recovery.  The  opinions,  however, 
carry  the  idea  that  proof  of  the  lower  charge  would  not  even  be  prima  facie 
evidence  of  the  unreasonableness  of  the  greater  cJiarge.  The  decision  of  the 
Illinois  Court  of  Appeals,  in  so  far  as  it  tends  to  show  that  proof  of  the  smaller 
charges  is  not  prima  facie  evidence  that  the  greater  charge  is  unreasonable,  is 
not  in  harmony  with  the  decisions  of  the  Supreme  Court  of  that  state.  See 
Illinois  Central  R.  Co.  v.  People,  121  Pil.  304. 

Of  course,  one  inequality  does  not  necessarily  prove  an  unjust  discrimina- 
tion. The  difference  in  charge  for  the  same  or  a  like  service  may  be  justified 
by  a  difference  in  circumstances  and  conditions  See  note  to  Hoover  v.  Penn- 
sylvania R.  Co.,  ante,  p.  252.  In  Houston,  etc.,  R.  Co.  v  Rust.  58  Tex.  98, 
it  appeared  that  during  a  rate  war  the  defendant  company  had  made  secret 
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contracts  wUh  certain  shippers  to  transport  cotton  for  tliem  for  tlie  season  at  a 
specified  price  j>er  bale,  whether  the  ruling  rates  were  more  or  less.  The  war 
was  adjusted  and  rates  were  advanced  beyond  the  contract  rate.  The  plain- 
tiffs, having  paid  the  schedule  rates  in  ignorance  of  the  contracts,  sued  to 
recover  back  the  excess  they  had  paid  over  the  contract  rate.  The  trial  court 
held,  in  effect,  that  a  difference  in  charge  for  the  same  service  was  evidence 
from  which  the  Jury  might  find  the  higher  rate  extortionate,  irrespective  of  all 
other  circumstances  shown.  The  Supreme  Court  held  this  to  be  error,  and,  in 
course  of  an  opinion  which  is  not  very  ludd,  say:  "  The  test  of  liability  sub- 
mitted by  the  charge  was  confined  to  the  single  question  of  inequality  in  the 
rate  of  freight  charged  to  the  plaintiffs  as  compared  with  the  rate  charged  to 
certain  other  specified  persons,  irrespective  of  any  or  all  of  the  other  facts  of 
the  case.  In  this  the  court  erred.  It  ought  to  have  been  submitted  to  the 
jury  to  determine  whether,  under  all  the  facts  of  the  case,  the  defendant 
charged  the  plaintiffs  a  rate  beyond  what  was  reasonable,  and  beyond  the  price 
which  was  exacted  of  the  public  generally,  at  the  times  when  the  plaintiffs 
shipped  their  cotton  on  defendant's  railroad.  And  if,  although  the  plaintiffs 
were  not  required  to  pay  a  higher  rate  than  were  the  public  generally,  yet  if 
the  defendant  had  allowed  to  certain  particular  persons,  or  merchants  in  a  cer- 
tain particular  locality,  more  advantageous  terms  than  had  been  given  to  the 
public  generally  or  to  the  plaintiffs,  it  ought  to  have  been  submitted  as  an 
issue  of  fact  for  the  jury  to  determine  whether  (under  appropriate  instructions 
applicable  to  the  subject),  under  all  the  evidence  applicable  to  the  question, 
such  preference  so  given  was  a  fair  and  legitimate  one;  one  justified  by  the 
common-law  rule  forbidding  the  carrier  to  give  to  one  special  privileges  which 
it  denies  to  another,  but  which  at  the  same  time  does  not  exclude  as  forbidden 
contracts  for  transportation  at  a  less  rate  in  special  Cases  where,  under  the  cir- 
cumstances, the  discrimination  appears  reasonable." 

6.  The  question  of  voluntary  payment  in  suits  to  recover  back 
excessive  charges. —  The  authorities  upon  this  subject  are  quite  fully 
reviewed  by  the  Supreme  Court  of  Indiana  in  Louisville,  etc.,  R.  Co.  v.  Wil- 
son, 132  Ind.  517 ;  32  N.  E.  Rep.  311.  The  suit  was  to  recover  alleged  over- 
charges on  ties  shipped  by  the  plaintiffs  over  the  defendant's  road.  In  its 
opinion  the  court  says :  "  It  is  claimed  by  the  appellant  that  the  court  erred  in 
overruling  the  demurrer  to  the  fifth  and  seventh  paragraphs  of  the  complaint, 
because  it  appears  from  each  of  these  paragraphs  that  the  payments  therein  set 
forth  were  voluntarj'  payments.  It  is  said  by  counsel  in  their  brief  that  no 
kind  of  extortion  is  shown,  no  pretense  that  the  defendant  refused  to  carry  the 
cross  ties  or  refused  to  deliver  them  unless  the  rates  charged  were  paid,  nor  is 
there  any  claim  that  the  appellees  were  ignorant  of  the  facts  stated  in  these 
paragraphs  at  the  time  the  freight  was  paid.  On  the  other  hand,  it  is  con- 
tended by  the  appellees  that  payments  made  to  a  railroad  company  or  other 
common  carrier  for  overcharges  for  carrying  freight  are  not  voluntary  pay- 
ments, for  the  reason  that  the  shipper  and  the  carrier  do  not  stand  upon  an 
equality.  The  only  authorities  cited  by  the  appellant  holding  that  a  payment 
without  protest  to  a  common  carrier,  for  an  overcharge,  is  a  voluntary  pay. 
ment,  are  the  cases  of  Evershed  v.  Railroad  Co.,  3  Q.  B.  D.  134,  and  l)u  Bose 
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V.  Railroad  Co.,  50  Ga.  304.  We  are  of  opinion,  however,  that  the  dedded 
weight  of  authority  is  that  the  payment  of  an  overcharge  of  freight  to  a  rail- 
road  company  engaged  as  a  common  carrier  of  goods  is  not  a  voluntary  pay- 
ment, wittiin  the  ordinary  meaning  of  that  term.  In  the  case  of  Heiserman  v. 
Railroad  Co.,  63  Iowa,  732 ;  18  N.  W.  Rep.  903,  which  was  an  action  to  recover 
for  overpayment  of  freights,  the  court  said  :  '  Nor  need  the  plaintiff,  in  a  case 
brought  to  enforce  such  an  obligation,  show  objection  or  protest  prior  to  tbc 
payment  made  in  excess  of  reasonable  compensation.  These  rules  are  founded 
upon  the  consideration  that  railroad  companies  are  public  earners,  and  those 
who  employ  them  are  in  their  power,  and  must  bow  to  the  rod  of  authority 
which  they  hold  over  the  consignors  and  consignees  of  property  transported 
by  them.  ♦  *  ♦  The  law  does  not  require  objection  or  protest  to  the  pay- 
ment of  unjust  charges,  for  the  reason  that  they  would  be  vain,  being  addressed 
to  those  who  occupy  the  commanding  position  of  power,  to  enforce  obedience 
to  their  requirements.  For  another  reason,  they  are  not  required.  Those  who 
do  business  with  the  railroads  never  come  in  contact  with  the  officers  who 
possess  authority  to  fix  or  abate  rates  or  charges ;  indeed,  they  usually 
hardly  know  their  names  or  where  to  find  them.  *  *  *  These  con- 
siderations take  the  case  from  the  operation  of  the  familiar  rule  which 
forbids  recovery  on  account  of  payments  voluntarily  made  without  objection 
or  protest.'  In  the  case  of  Chicago  &  Alton  R.  Co.  v.  Chicago,  V.  &  W.  Coal 
Co.,  79  111.  121,  it  was  said  by  the  Supreme  Court  of  Illinois:  *  In  such  a  case, 
where  the  coal  company  has  no  other  outlet  for  its  coal,  and  the  railroad  com- 
pany exacts  more  freight  than  by  the  terms  of  the  contract  they  are  entitled 
to,  the  coal  company  should  be  considered  as  under  a  kind  of  moral  duress, 
and  the  payment  by  them  of  the  freight  demanded,  under  such  circumstances, 
could  not  be  considered  voluntary,  and  they  would  have  the  right  to  sue  upon 
the  contract,  and  recover  back  the  excess  of  freight  paid  over  the  contract 
price.'  In  the  case  of  Railway  Co.  v.  Steiner,  61  Ala.  559,  which  was  an  action 
to  recover  for  over-payment  of  freights  on  the  transportation  of  cotton,  the 
court  said:  '  The  nature  of  the  business  considered,  the  shipper  does  not  stand 
on  equal  terms  with  the  carrier  in  contracting  for  charges  for  transport:\tion; 
and  if  the  shipper  pays  the  rates  established  in  violation  of  law  by  the  carrier, 
rather  than  forego  his  services,  such  payment  is  not  voluntary  in  the  legal 
sense,  and  the  shipper  may  maintain  his  action  for  money  had  and  received  to 
recover  back  the  illegal  charge.'  Indeed,  there  seems  to  be  but  little  conflict 
in  the  authorities  in  this  country  holding  that  the  payment  to  a  railroad  com- 
pany engaged  in  the  business  of  a  common  carrier  of  an  overcharge  of  freight 
for  goods  transported  over  the  road  of  such  company  is  not  a  voluntary  pay- 
ment, as  the  law  interprets  that  term.  Peters,  Ricker  &  Co.  v.  Jilarietta  &  C. 
R.  Co.,  18  Am.  &  Eng.  R.  Cas.  492;  Parker  v.  Railway  Co.,  7  Man.  &  G.  2o3; 
Add.  Cont.  §  1043;  Railroad  Co.  v.  Lockwood,  17  Wall.  375;  Beckwith  v. 
Frisbie,  82  Vt.  659;  Transportation  Co.  v.  Sweetzer,  25  W.  Va.  435;  Railroad 
Co.  V.  Pattison,  41  Ind.  812.  In  the  case  of  Railroad  Co.  v.  Pattison,  supra, 
which  was  an  action  to  recover  back  an  excessive  payment  of  freight  made 
under  an  agreement  that  such  payment  should  not  be  regarded  as  voluntary, 
this  court  said:  '  In  the  second  place,  we  are  of  the  opinion  that  money  so  paid 
could  be  recovered  back,  if  there  had  been  no  valid  agreement  that  it  might 
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be.  While  the  appeUants  were  not  in  the  actual  possession  of  the  cattle  of 
appellee,  they  possessed  such  power  and  control  over  the  shipment  and  delivery 
thereof  as  gave  them  an  undue  advantage  over  the  appellee,  and  the  necessity 
of  the  appellee  was  so  great  as  to  deprive  him  of  the  freedom  of  his  will/ 
Under  these  authorities,  we  are  constrained  to  hold  that  the  payments  which 
api>ellees  in  this  case  are  seeking  to  recover  from  the  appellant  are  not  to  be 
regarded  as  voluntary  payments,  and  for  that  reason  the  complaint  is  not  sub- 
ject to  the  objection  here  urged  against  it." 

In  addition  to  the  authorities  cited  in  the  foregoing  opinion,  the  cases  of 
Cook  V.  Chicago,  etc.,  R.  Co.,  81  Iowa,  551 ;  3  Am.  R.  R.  &  Corp.  Rep,  550, 
and  Great  Western  R.  Co.  v.  Sutton,  L.  R.,  4  Eng.  &  I.  App.  226,  support 
the  same  views.  In  Evershed's  case  it  appeared  that  the  plaintiff  had  been 
charged  one  shilling  and  nine  pence  per  ton  terminal  charges  for  services 
which  the  defendant  had  performed  for  other  shippers  gratuitously.  He  had 
paid  these  charges  in  ignorance  of  the  facts  from  >Iarch,  1874,  to  September, 
1874,  when  he  learned  of  the  discrimination.  He  continued  to  pay  the  same 
without  objection  until  January,  1875,  from  which  time  he  objected  and  paid 
under  protest.  It  was  held  that  he  could  recover  for  the  payments  from 
March  to  September,  because  made  in  ignorance  of  the  facts,  and  for  the 
payments  made  under  protest,  but  not  for  those  made  between  September 
and  January,  because  made  without  objection  and  with  full  knowledge  of 
the  facts.  In  Killmer  v.  New  York  Central  R.  Co.,  100  N.  Y.  395,  the  suit 
was  to  recover  back  overcharges.  No  question  of  discrimination  was  involved, 
but  the  plaintiff  claimed  that  the  regular  schedule  of  rates  was  unreasonably 
high.  He  had  paid  the  regular  rates  without  objection.  The  court  held 
that  the  payment  was  voluntary,  and  that  this  alone  barred  his  cbiim. 

In  a  suit  in  tort  for  damages,  by  reason  of  unjust  discrimination,  the  ques- 
tion of  voluntary  payment  does  not  arise.  Borda  v.  Philadelphia  &  Reading 
R.  Co.,  141  Penn.  St.  484. 

7.  liiniitationB  —  fraudulent  concealxaent  of  cause  of  action. —  In 
Carrier  v.  Chicago,  R.  I.  &  P.  R.  Co.,  79  Iowa,  80;  44  N.  W.  Rep.  203,  the 
suit  was  to  recover  the  excess  paid  by  the  plaintiff  over  a  reasonable  charge, 
and  was  founded  solely  upon  the  common  law.  Plaintiff  was  a  shipper  of 
cattle  from  Iowa  to  Chicago,  and  during  the  years  from  1879  to  1888  had  ship- 
ped numerous  carloads  of  cattle  over  the  defendant's  road  and  paid  the  regu- 
lar tariff  rates.  From  time  to  time  he  had  inquired  and  had  been  told  by 
defendant's  agents  that  there  was  but  one  rate,  and  that  no  drawbacks  or 
rebates  were  allowed  to  any  one.  In  1888,  however,  it  came  to  the 
knowledge  of  plaintiff  that  the  defendant  had  allowed  other  shippers 
a  rebate,  whereby  they  in  effect  paid  seventeen  dollars  a  car  less  than 
the  plaintiff  for  the  same  service.  The  plaintiff  thereupon  brought 
suit  to  recover  this  difference.  Most  of  the  shipments  had  been  made 
more  than  five  years  before  the  suit  was  brought  and  were  barred  by  the  terms 
of  the  statute  applicable,  but  the  court  held  that  there  had  been  a  fraudulent 
concealment  of  the  cause  of  action  by  the  defendant,  in  that  it  concealed  the 
fact  of  the  rebates,  and  that  the  action  did  not  accrue  until  the  plaintiff 
obtained  knowledge  of  the  payment  of  such  rebates.  This  ruling  was  fol- 
lowed, in  a  similar  case,  in  Cook  v.  Chicago,  etc.,  R  Co.,  81  Iowa,  551;  3  Am. 
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B.  R  &  Corp.  Rep.  550.  It  may  be  doubted  whether  there  was  any  conceal- 
ment of  the  cause  of  action  in  these  cases.  The  cause  of  action  consisted  in 
the  fact  that  the  plaintiff  had  been  charged  and  had  paid  more  than  a  reason- 
able price.  The  fact  that  the  defendant  had  charged  others  less  for  the  same 
service  did  not  constitute  the  cause  of  action,  but  was  only  evidence  tending 
to  prove  the  cause  of  action.  This  is  expressly  laid  down  by  the  Iowa  court 
in  the  case  last  cited,  where  it  is  said:  "  The  fact  that  the  charge  is  less  for 
one  than  another  is  only  evidence  to  show  that  a  particular  charge  is  unrea- 
sonable." 8  Am.  R.  R.  <&  Corp.  Rep.  554.  It  is  held  to  be  the  conceal- 
ment of  the  cause  of  action  which  postpones  the  running  of  the  statute,  and 
not  the  concealment  of  evidence^  to  prove  the  cause  of  action.  Leach  y.  Moore, 
57  Ark.  583;  22  S.  W.  Rep.  173,  and  see  generally  13  Am.  &Eng.  Ency.  of  Law, 
727-730.  On  the  other  hand,  it  may  be  said  in  support  of  the  position  of  the 
Iowa  cases,  that  the  reasonableness  of  a  charge  by  a  carrier  is  a  question  of 
fact,  and  that  the  fact  is  peculiarly  within  the  knowledge  of  the  carrier,  and 
that  the  concealment  of  information  sufficient  to  show  unreasonableness  is  vir- 
tually the  concealment  of  the  fact  of  unreasonableness,  and  hence  of  the  cause 
of  action  founded  thereon.  The  New  York  court  would  seem  to  hold  that  it 
is  the  duty  of  a  shipper,  before  he  pays  a  charge,  to  satisfy  himself  as  to  its 
reasonableness,  or,  in  other  words,  that  he  must  be  presumed  to  know  at  the 
time  of  payment  whether  a  charge  is  reasonable.  In  a  case  already  cited  it  is 
said:  "  The  company  is  doubtless  better  informed  than  the  shipper  as  to  what 
would  be  a  compensatory  or  reasonable  charge,  but  many  of  the  facts  which 
ent«r  into  the  formation  of  a  judgment  on  the  question  are  accessible  to  the 
shipper,  and  it  would  not  be  in  accordance  with  general  principles  of  justice 
that  he  should  be  permitted  to  forbear  all  means  of  ascertaining  the  truth,  and 
after  the  lapse  of  years  for  the  first  time  to  open  a  question  which  he  did  not» 
at  the  time  of  the  transaction,  regard  of  sufficient  importance  to  engage  his 
attention."    Killmer  v.  New  York  Central,  etc.,  R.  Co.,  100 N.  Y.,  395, 402,  403. 

These  difficulties  would  not  arise  in  case  of  an  action  in  tort  for  damages  by 
reason  of  the  unjust  discrimination,  as  the  cause  of  action  would  be  founded 
upon  the  unjust  discrimination,  and  if  that  was  concealed,  the  cause  of  action 
would  be  concealed. 

8.  Action  in  tort  for  damages  occasioned  by  unjuat  discrixnination. 
—  We  have  endeavored  to  show  in  a  former  note  that  railroad  companies  are 
under  a  common-law  obligation  to  treat  their  patrons  with  impartiality.  8 
Am.  R.  R.  &  Corp.  Rep.  700,  723-727.  Assuming  this  to  be  the  law.  the 
duty  is  one  which  the  company  owes,  not  only  to  the  public  generally,  but  to 
each  member  of  the  public  individually,  and  it  follows  that  for  any  breach  of 
the  duty  resulting  in  damage  to  the  individual,  he  may  have  his  action  to 
recover  for  such  damage.  In  such  an  action  the  question  of  a  reasonable 
charge  does  not  arise.  If  there  has  been  an  unjust  discrimination,  as  between 
the  plaintiff  and  others,  and  that  discrimination  has  resulted  in  damage  to  the 
plaintiff,  then  the  plaintiff  is  entitled  to  recover  the  damages  proved.  If  the 
discrimination  consists,  as  is  usually  the  case,  in  a  difference  in  charges,  it 
does  not  matter  that  the  greater  charge  is  reasonable.  Such  actions  have  been 
maintained  in  numerous  cases,  and  we  do  not  know  of  any  case  in  which  the 
right  to  maintain  such  an  action  has  been  judicially  denied.    New  England 
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Express  Co.  v.  Maine  Central  R.  Co.,  57  ]^aine,  188;  McDuffee  y.  Railroad 
Co.,  52  N.  H.  480;  Borda  v.  Philadelphia,  etc.,  R  R.  Co.,  141  Penn.  St.  484; 
Hays  V,  Pennsylvania  R.  Co.,  12  Fed.  Rep.  809;.  Crouch  v.  Great  Western  R. 
Co.,  9  Exch,  556;  Garton  v.  Bristol  &  Exeter  R.  Co.,  1  B,  &  8. 112;  101  E.  C. 
L.  R  112;  Pickford  v.  Grand  Junction  R.  Co.,  10  M.  &  W.  899;  3  Eng.  Ry. 
&  Canal  Cas.  198.  Although  the  claim  of  unjust  discrimination  was  not 
maintained  in  the  following  cases,  it  does  not  seem  to  have  been  questioned 
but  what  a  suit  for  damages  was  an  appropriate  remedy:  Eclipse  Tow  Boat 
Co.  v.  Pontchartrain  R  Co.,  24  La.  Ann.  1;  Sargeant  v.  Boston  &  Lowell  R. 
Co.,  115  Mass.  416. 

If  the  plaintiff  suffers  no  damage,  he  would  probably  not  be  entitled  to 
maintain  the  suit  for  nominal  damages.  It  is  baid  by  the  court  in  Carrier  y. 
Chicago  &  C.  R  Co..  79  Iowa,  80;  44  N.  W.  Rep.  203,  that  "mere  discrimi- 
nation without  injury  would  not  be  actionable.'' 

Where  the  suit  is  founded  upon  discrimination  in  charges,  the  measure  of 
damages  usually  adopted  is  the  difference  between  what  the  plaintiff  has  paid 
and  what  has  been  charged  the  most  favored  shipper.  In  most  cases  this  rule  is 
tacitly  assumed,  and  is  the  only  practicable  one  to  be  adopted.  In  the  princi- 
pal case  the  suit  was  under  a  statute  allowing  a  recovery  of  *'  three  times  the 
amount  of  the  damages  sustained. "  It  was  held  that  the  '  *  damages  sustained  " 
were  measured  by  the  difference  in  charge.  In  Union  Pacific  R.  Co.  v.  Good- 
ridge,  8  Am.  R.  R.  &  Corp.  Rep.  684,  where  the  suit  was  upon  a  statute 
which  allowed  the  aggrieved  party  to  recover  "three  times  the  actual  dama- 
ges sustained  or  overcharges  paid,"  and  the  plaintiffs  complained  of  discrimina- 
tions in  favor  of  rival  dealers,  who  had  been  allowed  rebates,  it  was  held  that 
"the  damages  sustained  by  the  plaintiffs  were  measured  by  the  amount  of 
such  rebate."  It  was  also  held  that  loss  of  profits  was  too  remote  to  be  made 
an  element  of  damages.  It  is  difi^cult  to  see  how  a  man's  profits  in  business 
by  reason  of  discrimination  in  charges  could  be  diminished  more  than  the 
difference  he  had  been  compelled  to  pay  over  his  rivals.  But  if  other  actual 
damages  could  be  shown  doubtless  they  might  be  recovered. 

In  Hays  v.  Pennsylvania  R  Co.,  12  Fed.  Rep.  809,  which  would  appear  to 
have  been  a  suit  in  tort,  the  court  instructed  the  jury  that  the  discrimination 
in  question  was  illegal  and  a  wrong  to  the  plaintiffs  "for  which  they  were 
entitled  to  recover  the  damages  resulting  to  them  therefrom,  to  wit,  the 
amount  paid  by  the  plaintiffs  to  the  defendant  for  the  transportation  of  their 
coal  from  Salineville  to  Cleveland  (with  interest  thereon)  in  excess  of  the  rates 
accorded  by  defendant  to  their  most  favored  competitors."  It  is  proper  to  say 
that  it  is  doubtful  from  the  report  whether  this  was  an  action  of  assumpsit  or 
of  tort. 

In  Hoover  v.  Pennsylvania  R  Co.,  ante,  p.  252,  which  was  a  suit  under  a 
statute  for  "treble  the  amount  of  injury  suffered,"  it  was  held  that  the 
"injury  suffered"  was  not  measured  by  the  difference  in  charge,  where  the 
parties  were  not  in  competition,  but  that  the  actual  injury  must  be  proven. 

Where  the  suit  is  brought  upon  a  discrimination  in  some  other  matter  than 
charges,  the  damages  would  be  measured  by  the  actual  injury  proved. 
Crouch  V.  Great  Northern  R  Co..  9  Exch.  556:  Garton  v.  Bristol  &  Exeter 
R  Co.,  1  B.  &  8.  112;  110  E.  C.  L.  R  112. 
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9.  Bemedy  in  equity. —  It  has  been  held  in  a  number  of  cases  that  a  bill 
In  equity  will  lie  to  restrain  the  practice  of  an  unjust  discrimination,  or  to 
compel  the  defendant  company  to  grant  the  plaintiff  rates  and  facilities  equal 
to  those  granted  to  more  favored  shippers.  International  Express  Co.  ▼. 
Grand  Trunk  R.  Co.,  81  Maine,  92;  Scofleld  v.  Raih-oad  Co.,  43  Ohio  St,  571; 
McCoy  V.  Cincinnati,  etc.,  K  Co.,  (Circ.  Ct.  Ohio)  22  Am.  Law  Reg.  725; 
Sandford  v.  Railroad  Co.,  24  Penn.  St.  878;  Twells  v.  Pennsylvania  R  Co., 
(Sup.  Ct.  Penn.)  8  Am.  Law  Reg.  (N.  S.)  728;  Attorney-General  v.  Railroad 
Co.,  86  Wis.  425;  Menacho  v.  Ward,  27  Fed.  Rep.  529;  Dinsmore  v.  Louis^ 
ville,  etc.,  R.  Co.,  2  Fed.  Rep.  465;  Texas  Express  Co.  v.  Texas  &  P&dfic  R 
Co.,  6  Fed.  Rep.  426;  Southern  Express  Co.  v.  Memphis,  etc.,  R.  Co.,  8  Fed. 
Bep.  799;  Southern  Express  Co.  v.  St.  Louis,  etc.,  R.  Co.,  10  Fed.  Rep.  210; 
2  Mor.  Corp.  §§  1048,  1182.  In  Audenried  v.  Philadelphia  &  Reading  R.  Co., 
68  Penn.  St.  870,  and  Ragan  v.  Aiken,  9  Lea,  609,  the  respective  courts  found 
against  the  plaintiffs  on  the  merits,  and  thus  indirectly  sanctioned  the  propriety 
of  the  remedy,  which  was  by  bill  in  equity.  A  suit  for  damages  or  a  man- 
damus is  held  not  to  be  such  an  adequate  remedy  as  will  oust  a  court  of 
equity.  The  propriety  of  the  remedy  in  equity  is  especially  considered  in 
Scofleld  V.  Railroad  Co.,  48  Ohio  St.  571,  and  McCoy  v.  Qncinnati,  etc.,  R. 
Co.,  22  Am.  Law  Reg.  725. 

10.  Bemedy  by  inandaTnuii. —  In  At  water  v.  Delaware,  L.  &  W.  R.  Co.« 
48  N.  J.  L.  55,  it  was  held  that  a  mandamus  would  He  to  compel  the  defend- 
ant to  sell  the  relator  a  commutation  ticket.  Where  rates  were  regulated  by 
statute  and  the  act  allowed  a  recovery  of  double  the  amount  of  any  over- 
charge and  of  at  least  twenty  dollara  in  any  case,  and  the  defendant  refused 
to  carry  for  the  statutory  rate,  it  was  held  that  mandamus  woald  not  lie  to 
compel  it  to  perform  the  service,  but  that  the  statute  gave  an  adequate  remedy. 
State  ex  rel.  v.  Mobile,  etc.,  R.  Co.,  59  Ala.  821.  See,  also,  Morris  v.  Dela- 
ware, L.  &  W.  R.  Co.,  40  Fed.  Rep.  101. 

11.  Bemedy  by  quo  wajxanto. —  In  State  ex  rel.  Kohler  v.  Cincinnati, 
W.  &  B.  R.  Co.,  47  Ohio  St.  180;  2  Am.  R.  R.  &  Corp.  Rep.  106,  an  unjuat 
discrimination  between  oil  shipped  in  tank  cars  and  oil  shipped  in  barrels  in 
carload  lots  was  corrected  in  a  proceeding  in  quo  warranto.  As  the  case 
appeara  in  full  in  the  series,  we  refer  to  the  report  for  further  particuiars. 


Kansas  Pao.  Ry.  Co.  v.  Batles. 

(Supreme  Court  of  Colorado,  February  5,  1894.) 

1.  RAHiBOAD  COMPANIES.  DISCRIMINATION.  At  commou  Isw,  all  Shippers 
stand  on  an  absolute  equality  with  reference  to  transportation  by  common  car- 
riers, and  no  such  carrier  has  the  right  to  discriminate  in  favor  of  one  as 
against  another. 

2.  Contract  for  rebates,  whether  unlawful.  A  contract  to  carry 
freight  at  less  than  the  schedule  rate  by  allowing  and  paying  a  rebate  is  not 
prima  facie  void,  either  at  common  law  or  under  the  Constitution,  article  15^ 
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section  6,  which  provides  that  no  unreasonable  discrimination  shall  be  made  in 
charges  lor  transportation,  and  that  no  preference  shall  be  given  in  furnishing 
cars  or  motive  power,  but  an  agreement  not  to  allow  the  same  rates  to  others 
is  void. 

3.  Recetvers.  Power  of  general  freight  agent  to  bind  by  freight 
CONTRACT.  The  general  freight  agent  of  a  railroad  company,  who  held  such 
position  before  receivers  of  the  company  were  appointed,  will  be  presumed  to 
have  the  power  to  bind  the  receivers  by  a  contract  for  the  transportation  of 
freight,  in  the  absence  of  a  showing  to  the  contrary. 

4.  Power  of  receivers  to  make  freight  contracts.  Receivers  of  a 
railroad  company  have  power  to  contract  to  carry  freight  at  a  specified  rate 
from  points  beyond  the  terminus  of  their  road  to  a  point  on  such  road. 

5.  An  order  of  court  is  not  necessary  to  authorize  receivers  of  a  railroad 
company  to  make  contracts  with  reference  to  freight  rates. 

6.  Whether  receiver  bound  by  contracts  of  former  receivers. 
Ratification.  A  receiver  Of  a  railroad  company  is  not  bound  by  a  contract 
made  by  his  predecessors  for  a  rebate  of  freight  charges,  unless  he  ratifies  it. 

7.  The  mere  fact  that  a  portion  of  the  rebates  accruing  before  he  entered  on 
the  discharge  of  his  duties  was  paid  after  such  time  does  not  constitute  a  rati- 
fication of  such  contract. 

IT  is  Tiiiiieeessary  to  repeat  in  detail  the  facts  alleged  in  the 
complaint  as  a  first  cause  of  action,  as  the  same  are  fully  set 
out  in  connection  with  a  former  appeal,  and  will  be  found  in 
Bayles  v.  Railway  Co.,  13  Col.  181;  22  Pac.  Rep.  341.  It  is 
sufficient  for  the  purposes  of  this  appeal  to  state  that  the  suit  is 
brought  to  recover  certain  rebates  agreed  to  be  paid  the  plaintiff 
upon  freight  charges  paid  to  the  railroad  company.  The  contract 
fixing  the  rate  and  rebate,  it  is  alleged,  was  executed  on  the  part 
of  the  receivers  of  the  railroad  company  by  S.  R.  Ainsley,  at 
the  time  general  freight  agent  at  the  city  of  Denver  under  the 
receivers,  Henry  Villard  and  Carlos  S.  Greeley.  It  is  averred 
that  Ainsley  made  the  contract  for  the  receivers,  and  that  it  was 
adopted  by  them  and  by  their  successor,  S.  T.  Smith,  who  after- 
wards operated  the  road  as  receiver ;  that  at  the  time  the  contract 
was  made,  and  during  its  entire  term,  Ainsley  was  operating  the 
railway  for  the  receivers,  and  that  he  and  they  performed  it  in 
part  by  paying  rebate?  according  to  its  terms ;  that  the  receivers 
received  the  moneys  paid  by  plaintiff  for  freights  under  the  con- 
tract, and  used  the  same,  in  part,  in  the  operation  of  the  road, 
paying  the  balance  to  appellant,  and  taking  a  receipt  from  the 
railroad  company,  by  the  terms  of  which  the  company  obligated 
itself  to  pay  any  and  all  claims  against  the  receiver  then  outstand- 
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ing ;  that  this  claim  was  existing  at  the  time  of  Smith's  discharge 
as  receiver.  For  a  second  cause  of  action,  it  is  alleged  that 
during  the  month  of  December,  1878,  there  arrived  at  Kansas 
City  large  amounts  of  goods  consigned  to  the  plaintiff  at  Denver, 
entitled  to  be  carried  under  said  contract,  but  that  the  defendant 
refused  to  carry  the  same  under  the  contract,  and  that  the  goods 
remaining  in  Kansas  City  until  after  the  Ist  day  of  January, 
1879,  the  plaintiff  caused  the  same  to  be  shipped  to  Denver  over 
the  Atchison,  Topeka  and  Santa  Fe  railroad,  and  was  obliged  to 
pay  $216  more  than  the  contract  price  of  carriage,  and  that  he 
paid  said  sum  on  the  25th  day  of  January,  1879 ;  that  said 
goods  were  holiday  goods,  and  he  lost  a  profit  of  $500  by  failure 
of  defendant  to  carry  them  under  the  ccftitract.  After  the  case 
was  remanded  by  this  court  the  defendant  filed  an  answer :  First, 
denying  each  and  every  allegation  of  the  complaint;  second, 
admitting  that  Greeley  and  Villard  were  receivers  at  the  time  the 
contract  was  made ;  admitting  that  Smith  was  appointed  in  lieu 
of  said  Greeley  and  Villard  on  or  about  the  25th  day  of  October, 
1878,  and  that  he  continued  to  act  in  such  capacity  until  June, 
1871* ;  denying  that  Greeley  and  ^Yillard,  or  either  of  them,  had 
any  authority  to  make  the  contract.  It  denies  that  by  order  of 
the  court,  or  otherwise,  they  were  ever  empowered  to  make  the 
contract  set  forth  in  the  complaint ;  denies  the  agency  of  Ainsley, 
and  alleges  that  immediately  after  Smith  became  receiver,  learn- 
ing of  this  contract,  he  repudiated  the  same,  as  not  made  by 
authority,  and  as  not  binding  upon  him ;  alleges  that  the  contract 
was  contrary  to  public  policy,  and  void,  and  not  binding  upon 
either  the  company  or  upon  the  receiver  Smith.  Afterwards  a 
replication  was  filed  to  the  new  matter  in  the  answer,  and  upon 
these  issues  the  cause  was  submitted  in  the  court  below  upon  the 
evidence  introduced  by  plaintiff,  supplemented  by  a  stipulation 
of  counsel.  A  verdict  and  judgment  having  been  rendered  for 
the  plaintiff,  the  defendant  again  brings  the  case  here  by  appeal. 

Feller  &  Orahoody  for  appellant.     Browne  cfe  Putnam^  for 
appellee. 

Hayt,  Ch.  J.  {after  stating  the  facts).     This  case  is  before  the 
court  for  the  second  time.     Uj)on  the  former  appeal  the  sufficiency 
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of  the  complaint  was  inquired  into  and  upheld,  and  the  ease 
remanded  for  further  proceedings.  Bayles  v.  Railway  Co.,  13 
Col.  181 ;  22  Pac.  Rep.  341.  The  conclusions  then  reached,  and 
the  reasons  therefor,  are  set  forth  in  an  exhaustive  opinion  by 
Mr.  Commissioner  Pattison.  It  is  unnecessary  to  repeat  the  rea- 
soning of  the  learned  commissioner,  or  to  do  more  than  restate 
fiuch  of  his  conclusions  as  bear  directly  upon  the  questions  now 
presented.  These  may  be  summarized  as  follows :  First.  Freight 
charges  must  be  reasonable,  and  when  the  circumstances  and  con- 
ditions are  the  same  they  must  be  equal.  Second.  An  agreement 
for  a  rebate  from  the  published  tariff  rates  does  not,  of  itself,  nec- 
essarily constitute  unjust  discrimination,  within  the  meaning  of 
the  law.  Third.  The  contract  set  forth  in  the  complaint  is  prima 
facie  legal,  and  binding  upon  the  parties,  and  the  burden  is  upon 
the  defendant  to  establish  facts  showing  its  illegality.  Fourth.  It 
being  expressly  alleged  that  the  receiver  operated  the  railway  and 
controlled  the  business  of  the  company,  it  cannot  be  assumed,  in 
the  absence  of  evidence,  that  the  contract  was  in  violation  of  his 
authority.  These  conclusions  are,  upon  the  present  appeal,  res 
adjudicata  of  the  points  decided,  and  must  be  accepted  as  the  law 
of  this  case.  Lee  v.  Stahl,  13  Col.  174;  22  Pac.  Rep.  436; 
Johnson  v.  Bailey,  17  Col.  59 ;  28  Pac.  Rep.  81 ;  Routt  v.  Land 
Co.,  18  Col.  132 ;  31  Pac.  Rep.  858 ;  Israel  v.  Arthur,  18  Col. 
158 ;  32  Pac.  Rep.  68. 

At  common  law  all  shippers  stand  on  an  absolute  equality  with 
reference  to  transportation  by  common  carriers,  and  no  such  car- 
rier has  the  right  to  discriminate  in  favor  of  one  as  against  another. 
In  obedience  to  this  universally  recognized  principle,  the  framers 
of  our  Constitution  have  provided,  in  section  6,  article  15,  as  fol- 
lows :  "  All  individuals,  associations  and  corporations  shall  have 
equal  rights  to  have  persons  and  property  transported  over  any 
railroad  in  this  state,  and  no  undue  or  unreasonable  discrimination 
shall  be  made  in  charges  or  in  facilities  for  transportation  of  freight 
or  passengers  within  the  state,  and  no  railroad  company,  nor  any 
lessee,  manager  or  employee  thereof,  shall  give  any  preference  to 
individuals,  associations  or  corporations  in  furnishing  cars  or 
motive  power."  Neither  the  common  law  nor  the  constitutional 
provision  inhibits  the  making  of  contracts  by  a  common  carrier 

VOL.  IX. —  80 
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to  transport  either  persons  or  freight  at  less  than  its  schedule 
rates,  but  an  agreement  not  to  allow  the  same  rates  to  others  is 
void.  To  this  extent  the  law  is  well  settled,  as  will  appear  by 
the  copious  extracts  from  adjudicated  cases,  and  the  citation  of 
numerous  authorities  to  be  found  in  the  former  opinion  in  this 
case.  The  foregoing  views  are  based  upon  sound  public  policy. 
To  permit  a  railroad  company  to  unjustly  discriminate  in  the  car- 
riage of  either  freight  or  passengers,  in  favor  of  one  shipper  as 
against  another,  or  in  favor  of  one  locality  as  against  others, 
would  be  destructive  of  common  right,  and  allow  private  and 
public  enterprises  to  be  built  up  or  pulled  down  at  the  will  or 
caprice  of  a  common  earner  deriving  its  franchise  from  the  people. 

It  is  contended,  however,  that  unreasonable  discrimination  can 
be  best  prevented  by  declaring  all  contracts  for  rebates  void,  but 
this  rule  has  the  disadvantage  of  allowing  a  common  carrier  to 
profit  by  its  own  iniquity.  It  would  tolerate  the  acquisition  of 
business  by  means  of  a  promised  reduction  in  rates,  and  at  the 
same  time  place  it  in  the  power  of  the  carrier  to  retain  the  higher 
rate  by  denying  redress  to  the  shipper.  It  would  seem  that  the 
public  interest  would  be  equally  as  well  subserved^  in  cases  of  this 
character,  by  saying  to  the  carrier :  "  You  may  contract  for  a  less 
rate  than  that  provided  by  the  published  tariff  sheets,  but  you 
must  give  all  parties  shipping  under  like  conditions  and  similar 
circumstances  like  reduced  rates."  This  is  in  accordance  with 
the  result  reached  in  the  case  of  Railway  Co.  v.  Goodridge,  149 
U.  S.  680 ;  13  Sup.  Ct.  Rep.  970,  but  the  conclusion  in  that  case 
is  based  upon  a  statute  of  this  state.  The  cause  of  action  in  the 
present  case  having  arisen  before  the  passage  of  any  statute  on 
the  subject  by  the  federal  congress  or  the  state  of  Colorado,  this 
case  must  be  determined  independently  of  statute  law. 

It  is  contended  that  Ainsley's  authority  to  execute  the  contract 
on  behalf  of  the  receivers  is  not  sufficiently  shown,  and  that  tlie 
contract  was  not  sufficiently  established  to  render  the  same  admis- 
sible in  evidence.  The  evidence  shows  that  the  contract  was 
executed  by  Mr.  S.  R.  Ainsley,  he  being  at  the  time  the  freight 
agent  at  Denver  of  the  receivers,  Villard  and  Greeley,  then  ope- 
rating the  railroad ;  that  he  (Ainsley)  occupied  the  same  position 
with  reference  to  the  company  prior  to  the  appointment  of  the 
receivers ;  and  that  he  continued  in  the  same  position  after  the 


Kansas  Pacific  Ry.  Co.  v.  Bayles.  635 

resignation  of  Villard  and  Greeley,  and  the  appointment  of  S.  T. 
Smitli  as  receiver.  The  evidence  also  shows  that  the  existence  of 
the  contract  was  well  known  to  the  general  officers  of  the  road, 
and  that  they  undertook  to  carry  out  its  provisions  until  Receiver 
Smith  assumed  controL  It  is  not  to  be  expected  that  the  receiver 
of  an  extended  line  of  railroad,  traversing  several  states,  and 
doing  a  general  business,  will  be  personally  consulted  with  refer- 
ence to  all  contracts  made  in  the  management  of  the  business  of 
the  corporation.  He  must  necessarily  act  through  others  in 
many  matters  of  importance  ;  and,  in  the  absence  of  evidence  to 
the  contrary,  the  court  had  a  right  to  assume  that  Ainsley's 
authority  under  the  various  receivers  was  the  same  as  that  exer- 
cised by  him  while  occupying  a  similar  position  before  the  man- 
agement passed  into  the  hands  of  the  court.  We  do  not  think 
that  any  order  of  court  is  necessary  to  autliorize  the  making  of 
contracts  with  reference  to  freight  rates.  Such  matters  are 
usually  left  to  the  officers  of  the  freight  department  of  a  railroad 
company.  In  the  case  of  Railroad  Co.  v.  Headland,  18  Col. 
477 ;  33  Pac.  Rep.  185,  it  is  said :  *'  The  manner  in  which  rail- 
road companies  conduct  their  business  has  been  so  long  followed, 
and  with  such  a  degree  of  uniformity,  that  courts  are  bound  to 
take  judicial  notice  of  its  general  features."  Under  the  circum- 
stances, we  think  the  contract  was  properly  admitted  in  evidence. 

The  agreement  being  to  carry  goods  from  New  York,  Chicago 
and  St.  Louis  to  Denver,  while  the  appellant's  road  did  not  extend 
east  of  Kansas  City,  it  is  urged  that  the  making  of  the  contract 
was  beyond  the  power  of  the  receivers.  We  do  not  think  this 
contention  is  well  founded.  The  receivers,  subject  to  the  orders 
of  the  court  from  whom  their  authority  emanated,  had  full  power 
to  conduct  the  business  of  the  corporation  according  to  approved 
methods  of  operating  such  enterprises ;  and  no  reason  is  per- 
ceived why  such  officers  should  not  be  permitted  to  make  con- 
tracts for  the  carriage  of  freight  and  passengers  beyond  the  limits 
of  the  road  immediately  under  their  control.  Such  contracts  are 
usual,  and  perhaps  necessary,  in  many  instances,  to  the  successful 
operation  of  the  business  of  common  carriers,  and  are  also  a  great 
public  convenience. 

By  the  former  opinion  of  this  court  in  this  case,  the  burden  of 
showing  the  illegality  of  the  contract  by  pleading  and  proof  was 
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placed  upon  the  defendant.  The  answer  thereafter  filed  contains 
no  allegation  to  the  effect  that  the  enforcement  of  the  contract 
would  inflict  any  injustice  upon  any  other  shipper.  It  is,  how- 
ever, alleged  in  the  answer  that  Smith,  from  the  first,  refused  to 
receive  or  transport  merchandise  under  the  contract,  or  for  less 
than  schedule  rates  —  and  from  the  evidence  adduced,  and  the 
stipulation  entered  into  at  the  trial,  it  is  shown  that  upon  several 
occasions,  while  Smith  was  operating  the  road  as  receiver,  mer- 
cliandise  of  plaintiff  was  refused  transportation  at  less  than 
schedule  rates,  but  the  exact  date  of  such  iref  nsab  does  not  clearly 
appear.  Although  the  contract  be  established  as  a  valid  contract 
of  the  receivers  Villard  and  Greeley,  it  does  not  follow  that  it 
was  binding  upon  their  successor.  Smith.  As  receiver,  he 
cannot  be  held  merely  on  the  contract,  but  became  liable,  if  at 
all,  solely  by  reason  of  his  own  acts.  Turner  v.  Richardson,  7 
East,  335 ;  Com.  v.  Franklin  Ins.  Co.,  115  Mass.  278.  Mr. 
Beach,  in  his  work  on  Receivers,  at  section  299,  says :  "  Contracts 
made  by  a  preceding  receiver  impose  no  legal  duty  or  obligation 
on  his  successor,  and  damages  cannot  be  recovered  at  law  against 
the  succeeding  receiver  for  refusing  to  perform  the  contracts  of 
his  predecessor."  And  in  the  case  of  Lehigh  Coal  &  Nav.  Co. 
V.  Central  R.  Co.,  38  N.  J.  Eq.  175,  it  is  said :  "  It  is  certain  the 
present  receiver  is  no  party  to  these  contracts.  He  neither  nego- 
tiated them  nor  assented  to  them.  He  has  not  been  directed  by 
the  chancellor  to  perform  them.  It  is  not  possible,  therefore,  for 
me  to  see  how  he  was  under  the  least  legal  duty  to  perform  them, 
nor  under  what  legal  rule  he  can  be  held  liable  at  law  for  not 
performing  tliem.  He  cannot  be  said  to  have  broken  them, 
because  he  was  under  no  obligation  to  perform  them.  He  had 
promised  nothing,  and  could  not,  therefore,  be  required  to  per- 
form anything.  He  is  not  the  representative  of  his  predecessor. 
In  his  character  as  receiver,  his  predecessor  can  have  no  repre- 
sentative, in  the  legal  sense  of  that  term.  He  was,  at  best,  a 
mere  agent  or  instrument,  and,  when  he  died,  his  power  died  also, 
and  he  left  nothing  behind  him,  as  receiver,  of  either  property  or 
power,  in  which  he  can  be  represented  so  as  to  make  his  acts  bind- 
ing on  his  successor.  It  may  be  that  the  contracts  of  the  first 
receiver  bound  the  trust."  See,  also.  Express  Co.  v.  Railroad 
Co.,  99  U.  S.  191 ;  Com.  v.  Franklin  Ins.  Co.,  supra ;  In  re 
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Receivers  K.  J.  &  N.  Y.  Ry.  Co.,  29  N.  J.  Eq.  67 ;  Lehigh  Coal 
&  Nav.  Co.  V.  Central  R.  Co.,  41  N.  J.  Eq.  167 ;  3  Atl.  Rep. 
134 ;  Ellis  v.  Railroad  Co.,  107  Mass.  1.  Receiver  Smith  was 
not  a  party  to  the  contract,  nor  the  legal  representative  of  a  party, 
and  he  was  not,  in  law,  bound  to  carry  out  its  terms,  although 
the  court  from  which  his  appointment  emanated,  in  the  exercise  of 
its  equitable  powers,  might  have  entertained  an  application  to 
compel  him  to  do  so.  He  cannot  be  held  to  have  ratified  the 
contract  from  the  mere  fact  that  a  portion  of  the  rebates  accru- 
ing before  he  entered  upon  the  discharge  of  his  duties  as  receiver 
were  paid  after  he  assumed  the  management  of  the  business.  It 
was  not  inconsistent  for  him  to  say  that,  in  so  far  as  merchandise 
had  been  transported  under  the  contract  during  the  management 
of  the  former  receivers,  the  terms  of  the  contract  should  control, 
and  at  the  same  time  repudiate  the^contract  as  not  binding  upon 
him  as  to  future  shipments  ;  that  for  the  carriage  of  goods  there- 
after offered  for  transportation  the  schedule  rates  should  control. 
If  plainfciflf  relied  upon  a  ratification  of  the  contract  by  Smith, 
the  evidence  introduced  is  not  suflScient  to  establish  such  ratifica- 
tion. If  Smith  or  his  subordinate  officers  in  the  management, 
with  knowledge  of  the  terms  of  the  agreement,  received  and 
transported  freight  under  it,  or  did  any  other  act  tending  to  show 
ratification,  the  record  fails  to  disclose  such  fact. 

Under  the  proof  adduced,  it  was  error  to  allow  a  recovery  upon 
the  claim  for  rebates  for  freight  shipped  during  Smith's  admin- 
istration of  the  affairs  of  the  company.  It  was  likewise  error  to 
include  in  the  judgment  the  amount  claimed  under  the  second 
cause  of  action  pleaded.  Our  conclusion  upon  the  case,  as  now 
presented,  is  that  the  contract  imposed  an  obligation  upon  the 
receivers  Yillard  and  Greeley  to  refund  the  rebates,  as  specified 
therein,  in  so  far  as  plaintiff's  merchandise  was  received  and 
transported  during  the  time  they  were  operating  the  road  as 
receivers,  and  that  appellant,  having  received  the  benefit  of  the 
excess  paid,  is  liable  to  plaintiff  in  this  action  therefor,  but  that 
the  evidence  neither  justified  a  recovery  for  rebates  upon  mer- 
chandise shipped  during  the  time  that  Receiver  Smith  was  operat- 
ing the  road,  nor  upon  the  second  cause  of  action.  As  the  judg- 
ment is  for  a  gross  sum,  and  the  evidence  furnishes  no  test  by 
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which  the  correct  amount  may  be  ascertained,  the  judgment  must 

be  reversed.* 

Oommon  carrien  —  validity  of  contract  for  rebates. —  It  is  a  fair 
inference  from  the  foregoing  case  that  the  defendant  railroad  company  had  a 
schedule  rate,  which  was  the  usual  and  customary  rate  charged  to  shippers,  and 
that  the  contract  sued  upon  was  an  agreement  to  give  the  plaintiff  a  special 
rate,  lower  than  the  schedule  rate,  that  is,  lower  than  the  usual  and  cus- 
tomary rate,  which  special  rate  was  arrived  at  by  the  plaintiff  paying 
the  schedule  rate  and  receiving  back  a  rebate.  The  Constitution  of 
Colorado,  in  force  at  the  time  of  the  contract,  prohibited  all  unjust 
discrimination,  and  it  was  asserted  on  both  appeals  of  the  case,  that  the 
Constitution  was  but  declaratory  of  the  common  law.  The  case,  as  appears 
from  the  report,  has  been  twice  before  the  Supreme  Court.  The  first  appeal 
was  from  an  order  sustaining  a  demurrer  to  the  declaration.  The  Supreme 
Court  reversed  the  order,  after  which  there  was  a  trial  and  judgment  for  the 
plaintiff,  from  which  the  second  appeal  was  prosecuted.  The  declaration  set 
up  the  contract  and  the  overcharge,  but  did  not  show  that  there  was  any 
schedule  rate,  or  that  the  rate  provided  for  in  the  contract  was  a  special  rate 
or  different  from  that  charged  any  other  shipper.  The  contract  did  not  pro- 
vide for  the  payment  of  rebates,  but  fixed  the  net  rate  to  be  paid  by  the  plain- 
tiff. The  only  suggestion  of  rebates  was  in  the  following  provision  :  '*And  it 
is  further  agreed  that  the  stiid  party  of  the  second  part  shall  notify  and  correct 
all  overcharges,  and  protect  the  said  party  of  the  first  part  in  the  above- 
named  rates,  in  Denver,  Col."  See  contract,  13  Col.  181;  22  Pac.  Rep.*341. 
The  declaration  set  forth  the  contract  and  merely  showed  that  there  was  an 
agreement  to  transport  merchandise  for  the  plaintiff  at  a  specified  rate,  that 
he  had  been  charged  and  had  paid  more  than  that  rate,  and  that  he  sought  to 
recover  the  difference. 

The  report  of  the  second  appeal  shows  that  the  answer,  among  other  things, 
alleged  that  the  contract  was  contrary  to  public  policy  and  void,  but  it  does 
not  show  that  any  facts  were  alleged  from  which  that  conclusion  followed, 
nor  what  evidence  was  introduced  upon  that  point.  It  does  appear,  how- 
ever, that  the  defendant  had  a  schedule  rate  and  that  the  schedule  rate  was 
more  than  the  contract  rate,  and  that  a  new  receiver,  appointed  after  the  con- 
tract was  made,  refused  to  recognize  the  contract  and  insisted  upon  the  sched- 
ule rates.  The  contract  was  treated  by  the  court  as,  in  effect,  one  for  rebates. 
It  would  seem  that  such  a  contract  is  almost,  ex  vi  termini,  an  agreement  to 
give  an  undue  preference,  that  its  necessary,  or  at  least  presumable,  effect 
is  to  create  an  unjust  discrimination.  If  the  phrase,  a  "  schedule  rate,"  means 
anything,  it  means  that  it  is  the  regular  and  customary  rate,  the  open  and  pub- 
lic rate,  charged  for  the  service  specified.  A  contract  for  rebates  is  upon  its 
face  an  agreement  in  effect  to  give  the  sliipper  with  whom  it  is  made  a  rate 
less  than  the  regular,  customary  and  public  rate  charged  to  shippera  gen- 
erally, and  is,  therefore,  prima  facie,  an  undue  preference  and  an  unjust  dis- 
crimination. Fitzgerald  v.  Grand  Trunk  R.  Co.,  4  Am.  R.  R.  &  Corp.  Rep. 
861.    To  say  that  it  is  to  be  presumed  that  similar  contracts  are  made  with 
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eveiy  shipper  who  desires  the  same  service,  and  that  it  is  to  be  deemed  valid, 
UDtil  it  is  proven  by  affirmative  evidence  that  it  is  a  secret  arrangement,  and 
that  others  are  in  fact  charged  more  for  the  same  service,  is  to  ignore  the  plain 
inferences  from  the  facts  and  the  ordinary  motives  which  actuate  men  in  doing 
business.  If  a  railroad  company  concludes  for  any  reason  to  carry  for  less 
than  its  schedule  rate,  wny  should  it  adopt  the  cumbrous  and  expensive 
method  of  making  a  special  contract  with  each  shipper,  and  of  collecting  the 
schedule  rate  and  refunding  the  difference  ?  The  direct,  natural  and  economi- 
cal mode  of  accomplishing  the  result  would  be  to  reduce  the  schedule  rate. 
It  seems  to  us  that  the  only  reasonable  inference  is  that  a  contract  for  rebates 
is  made  for  the  purpose  of  giving  the  particular  shipper  a  rate  less  than  that 
charged  the  public  generally;  that  a  rate  less  than  that  charged  the  public 
generally  is  presumptively  an  undue  preference,  and  an  unjust  discrimina- 
tion, and  is  contrary  to  the  rule  of  the  common  law  already  referred  to.  If 
there  is  a  difference  in  circumstances  and  conditions  which  justify  it,  the  bur- 
den should  be  upon  the  plaintiff  to  show  it. 

The  authorities  are  generally  agreed  that  where  a  conti-act  for  rebates  is 
intended  to  give  and  does  give  an  undue  preference  or  create  an  unjust  dis- 
crimination it  is  void  and  non-enforcible.  Bayles  v.  Kansas  Pac.  R.  Co.,  13 
Col.  181;  22  Pac.  Rep.  341;  Indianapolis,  etc.,  R.  Co.  v.  Erwin,  118111.  250 
(overruling  Erie  &  Pacific  Dispatch  v.  Cecil,  113  111.  180,  and  distinguishing 
T.,  W.  «fc  W.  R.  Co.  V.  Elliott,  76  111.  67);  Cleveland,  etc.,  R.  Co.  v.  Closser, 
126  Ind.  848;  3  Am.  R.  R.  &  Corp.  Rep.  686;  Hawley  v.  Kansas  &  Texas  Coal 
Co.,  48  Kans.  593;  30  Pac.  Rep.  14;  BuUard  v.  Northern  Pac.  R  Co.,  10  Mon. 
168;  25  Pac.  Rep.  120;  Christie  v.  Missouri  Pac.  R.  Co.,  94  Mo.  453;  Messenger 
v.  Pennsylvania  R.  Co.,  36  N.  J.  L.  407;  S.  C,  37  N.  J.  L.  531;  Root  v.  I^ong 
Island  R.  Co.,  114  N.  Y.  300;  Fitzgerald  v.  Grand  Trunk  R.  Co.,  63  Vt.  169; 
4  Am.  R  R.  &  Corp.  Rep.  361.  See,  also,  Parks  v.  Jacob  Bold  Packing  Co., 
27  N.  T.  Supp.  289.  The  case  of  Stewart  v.  Lehigh  VaUey  R.  Co. ,  38  N.  J. 
L.  505  (Court  of  Errors  and  Appeals),  appears  to  be  the  only  one  in  which  a  con- 
tract for  rebates  was  upheld,  although  it  plainly  appeared  that  an  unjust  dis- 
crimination was  intended.  The  contract  provided  that  the  defendants  were 
to  pay  the  regular  rates  and  receive  back  one-half  as  a  drawback,  and  no 
drawback  teas  to  he  aUowed  to  any  competitor  of  defendants.  The  purpose  of 
this  contract  to  give  an  undue  preference  was  thus  manifest  upon  its  face. 
The  court  held  that  the  agreement  not  to  allow  a  drawback  to  others  was 
void,  but  that  the  agreement  to  allow  the  defendants  a  drawback  was  valid; 
that  the  contract  was  divisible,  and  that  the  void  part  could  be  separated  from 
the  valid  part  and  the  latter  enforced.  The  court  says:  '*  But  it  by  no  means 
follows  that  because  this  agreement  not  to  allow  drawbacks  to  others  is  void, 
therefore  the  agreement  to  allow  it  to  the  defendants  also  falls.  The  policy 
which  holds  invalid  such  monopoly  clauses,  exists  for  the  benefit,  not  of  the 
corporation,  but  of  the  public,  and  its  true  legal  aspect  is  presented  in  saying, 
not  that  the  company  must  charge  the  defendants  as  high  rates  of  toll  as  it 
charges  others  generally,  but  that  it  must  charge  others  generally  as  reason- 
able rates  of  toll  as  it  charges  the  defendants.  The  interests  of  the  corpora- 
tion in  this  respect  may  safely  enough  be  confided  to  its  own  keeping;  it  is  the 
interest  of  the  pubUc  which  this  principle  of  policy  is  intended  to  guard.    The 
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contract  held  invalid  in  the  Messenger  case,  above  cited,  was  indeed  one 
inuring  to  the  benefit  of  the  individual  and  against  the  corporation,  but  its 
terms  were  such  that  it  could  not  possibly  be  effectuated  without  giving  the 
plaintiff  a  preference  against  the  public;  it  was,  in  effect,  that  whatever  rate 
should  be  charged  against  any  one  else,  twenty  per  centum  less  should  be 
charged  to  the  plaintiff.  Plainly,  such  a  contract  was  not  consistent  with  the 
company's  duty  of  impartiality.  As  soon  as  the  general  rates  were  reduced  to 
the  standard  of  the  plaintiff's,  he  was  entitled  to  have  his  rates  reduced  twenty 
per  centum  lower.  In  the  case  before  us,  however,  the  drawback  is  not  to  be 
governed  by  the  rates  charged  the  public,  but  by  the  printed  rates  of  tolls  for 
the  time  being,  and  the  general  right  of  the  public  in  no  way  conflicts  with 
such  an  allowance,  that  right  being  to  have  the  general  actual  charges  fixed, 
not  at  the  same  rate,  but  at  as  reasonable  a  rate,  all  things  being  considered, 
as  that  charged  to  the  defendants.  Obviously,  therefore,  the  drawback  clause 
in  this  contract  is  in  no  way  involved  with,  or  dependent  upon,  the  monopoly 
clause;  and,  in  accordance  with  the  well-settled  principle  so  clearly  applied 
by  the  Supreme  Court  of  this  state  in  the  case  of  The  Eric  Railway  Co.  ads. 
The  Union  Locomotive  Express  Co.,  6  Vroom  (35  N.  J.  L.),  240,  the  illegality 
of  the  latter  does  not  affect  the  validity  of  the  former  covenant." 

It  does  not  seem  to  us,  however,  that  the  shipper  stands  upon  any  better 
footing  than  the  railroad  comimny,  in  respect  of  a  contract  for  preferential 
rates,  which  he  has  knowingly  induced  the  company  to  make  in  violation  of 
law,  and  for  the  purpose  of  obtaining  an  unfair  advantage  over  his  rivals. 
The  law  should  leave  both  parties  to  such  contracts  where  they  leave  them- 
selves. And  such  is  the  decided  weight  of  authority  as  appears  from  the 
cases  already  cited. 

The  chief  discrepancy  in  the  authorities  has  reference  to  the  presumptions 
that  are  to  be  indulged  in  respect  of  such  contracts.  A  contract  for  rebates 
may  be  valid  if  the  same  terms  are  accorded  to  every  shipper  under  sub- 
stantially the  same  circumstances  and  conditions.  So  it  may  be  valid,  though 
the  same  terms  arc  not  accorded  to  other  shippers,  if  there  is  a  dissimilarity 
of  circumstances  and  conditions  sufficient  to  justify  it.  Since  such  a  contract 
may  be  valid  or  invalid,  according  to  circumstances,  some  courts  hold  that  it 
is  to  be  presumed  to  be  valid  until  it  is  made  to  appear  that  it  was  in  fact 
intended  to  give  an  undue  preference  or  to  create  an  unjust  discrimination. 
Bayles  v.  Kansas  Pac.  R.  Co.,  13  Col.  181;  22  Pac.  Rep.  341 ;  Cleveland,  etc., 
R.  Co.  V.  Closser,  126  Ind.  348;  3  Am.  R.  R.  &  Corp.  Rep.  686;  T.,  W.  &  W. 
R.  Co.  V.  Elliott,  76  111.  67;  Erie  &  Pac.  Dispatch  v.  Cecil,  112  lU.  180; 
Christie  v.  Missouri  Pac.  R.  Co.,  94  Mo.  453;  McNees  v.  Missouri  Pac.  R.  Co., 
24  Mo.  App.  224.  In  Marsh  v.  Chicago,  R  I.  &  P.  R.  Co  ,  79  Iowa.  332;  44 
N.  W.  Rep.  562,  a  suit  for  rebates  was  sustained,  but  the  point  in  question 
was  not  discussed.  In  Ex  parte  Benson,  18  S.  C.  38,  the  plaintiff  was  allowed 
to  recover  rebates,  though  it  appeared  that  he  was  thereby  obtaining  a  rate 
which  was  less  than  the  customary  rate,  but  the  South  Carolina  court  docs 
not  hold  to  the  rule  of  equality.  The  Illinois  cases  cited  are  virtually  over- 
ruled by  the  case  of  Indianapolis,  etc.,  R.  Co.  v.  Erwin,  118  HI.  250.  The 
Missouri  cases  are  based  upon  the  overruled  Illinois  cases. 

On  the  other  hand,  the  case  of  Fitzgerald  v.  Grand  Tnmk  R.  Co.,  63  Yt. 
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189;  4  Am.  R.  R.  &  Corp.  Rep.  361,  strongly  maintains  that  a  contract  to 
pay  a  rebate  from  the  regular  or  schedule  rate  is  presumptively  illegal  and 
void.  In  Root  v.  Long  Island  R.  Co.,  114  N.  Y.  300,  a  contract  for  rebates 
was  sustained,  but  the  plainti£f  had  given  a  consideration  therefor  in  the  way 
of  collateral  agreements,  which  had  been  performed  on  his  part,  and  the  court 
say  that  if  the  contract  for  rebates  stood  alone  and  unexplained  they  would 
be  inclined  to  hold  it  an  unjust  discrimination,  and,  therefore,  void.  The 
same  view  is  supported  by  the  following  cases,  though  the  precise  point  as  to 
the  presumption  of  law  was  not  involved :  Indianapolis,  etc.,  R.  Co.  v. 
Erwin,  118  111.  250;  Bullard  v.  Northern  Pac.  R.  Co.,  10  Mon.  168;  25  Pac. 
Rep.  120;  Messenger  v.  Pennsylvania  R  Co.,  36  N.  J.  L.  407;  87  N.  J.  lu 
681;  Parks  v.  Jacob  Bold  Packing  Co.,  27  N.  Y.  Supp.  289. 
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(Supreme  Court  of  the  United  States,  May  26,  1894.) 

• 

1.  State  railroad  commission.  Suit  to  enjoin  enforcement  of  rates 
ESTABLISHED  BY.  JURISDICTION  OF  FEDERAL  COURTS.  A  suit  against  rail- 
road commissioners  of  a  state,  to  restrain  enforcement  of  their  regulations,  as 
unjust  and  unreasonable  —  the  state  having  no  direct  pecuniary  interest 
therein  —  is  not  within  the  Constitution,  amendment  11,  providing  that  the 
judicial  power  of  the  United  States  shall  not  extend  to  any  suit  against  a  state 
by  citizens  of  another  state. 

2.  That  a  state  statute,  under  which  railroad  commissioners  assume  to  act, 
Is  constitutional,  does  not  oust  a  federal  court  of  jurisdiction  to  restrain  their 
excessive  and  illegal  acts. 

3.  Under  act  of  Texas,  April  8, 1891,  section  6,  allowing  suits  against  the  rail- 
road commissioners  appointed  by  the  act  to  be  brought  "in  a  court  of  compe- 
tent jurisdiction  in  "  a  specified  county,  such  a  suit  may  be  brought  by  a  citi- 
zen of  another  state  in  the  United  States  Circuit  Court  held  in  that  county. 

4.  The  question  whether  the  contract  rights  created  by  the  charter  of  a 
railroad  company  by  a  state  are  violated  by  subsequent  acts  of  the  state,  limit- 
ing the  right  to  collect  tolls,  is  one  for  the  determination  of  which  a  citizen  of 
another  state,  who,  under  the  laws  of  the  state  creating  the  corporation,  has 
become  the  beneficial  owner  of  its  property,  may  invoke  the  judgment  of  the 
federal  courts,  in  a  suit  to  restrain  state  officers  from  enforcing  such  acts. 

5.  Power  of  state  to  regulate  rates  and  fares.  A  state  has  an 
undoubted  right  to  regulate  the  fares  and  freights  which  may  be  charged  and 
received  by  railroads  or  other  carriers,  and  such  regulation  may  be  effected  by 
means  of  a  commission. 

6.  Power  of  courts  to  inquire  into  the  reasonableness  of  rates 
established  by  a  commission.  While  it  is  not  the  province  of  the  courts  to 
enter  upon  the  merely  administrative  duty  of  framing  a  tariff  of  rates  for  car- 
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riage,  it  is  within  the  scope  of  judicial  power,  and  a  part  of  judicial  duty,  to 
restrain  anything  which,  in  the  form  of  a  regulation  of  rates,  operates  to  deny 
to  the  owners  of  the  property  investeu  in  the  business  of  transportation  that 
equal  protection  which  is  the  constitutional  right  of  all  owners  of  other 
property. 

7.  Facts  held  to  make  a  prima  facie  showing  that  bates  established 
BY  A  commission  WERE  UNJUST  AND  UNREASONABLE.  On  demurrer  to  a  bill 
to  restrain  enforcement  by  state  railroad  commissioners  of  a  tariff  of  rates  pre- 
scribed by  them  for  carriage  of  goods  by  a  railroad,  averring  that  such  tariff 
was  unjust  and  unreasonable,  it  was  admitted  that  the  road  cost  far  more  than 
the  amount  of  the  company's  stock  and  bonds  outstanding,  which  represented 
money  invested  in  its  construction;  that  there  had  been  no  waste  or  misman- 
agement in  the  construction  or  operation;  that  supplies  and  labor  had  been 
purchased  at  the  lowest  possible  price  consistent  with  the  successful  operation 
of  the  road;  that  the  rates  voluntarily  fixed  by  the  company  had  been  for  ten 
years  steadily  decreasing,  until  the  aggregate  decrease  had  been  more  than 
fifty  percent;  that  under  the  rates  thus  voluntarily  established  the  stock,  which 
represented  two-fifths  of  the  value,  had  never  received  anything  in  the  way  of 
dividends,  and  that  for  the  last  three  years  the  earnings  above  operating 
expenses  had  been  insufficient  to  pay  the  interest  on  the  bonded  debt,  and  that 
the  proposed  tariff,  as  enforced,  had  resulted  in  a  large  reduction  ^n  receipts, 
and  would  so  diminish  the  earnings  that  they  would  not  pay  one-half  the 
interest  on  the  bonded  debt  above  the  operating  expenses.  Held,  that,  in  the 
absence  of  any  satisfactory  showing  to  the  contrary,  this  justified  a  finding 
that  the  proposed  tariff  was  unjust  and  unreasonable,  and  a  decree  restraining 
it  being  put  in  force. 

8.  Commissioners  cannot  be  enjoined  from  ertablishing  reasonable 
BATES  AND  REGULATIONS.  The  decree  appealed  from  was  held  erroneous  in 
so  far  as  it  enjoined  the  commissioners  from  discharging  the  duties  imposed 
by  the  act  in  question,  and  from  establishing  any  rates  or  regulations,  and 
affirmed  so  far  only  as  it  restrained  the  defendants  from  enforcing  the  rates 
already  established. 

THIS  was  a  suit  by  the  Farmers'  Loan  and  Trust  Company 
against  John  H.  E-eagan,  W.  P.  McLean,  L.  L.  Foster  (rail- 
road commissioners  of  the  state  of  Texas),  C.  A.  Culberson  (attor- 
ney-general of  the  state),  the  International  and  Great  Northern 
Railroad  Company,  and  Thomas  N.  Campbell  (receiver  of  that 
company),  brought  to  restrain  said  railroad  commissioners  from 
enforcing  certain  rates  and  regulations  prescribed  by  them  for 
said  company,  and  to  restrain  the  attorney-general  from  suing  for 
penalties  for  failure  to  conform  to  such  rates  and  obey  such  regu- 
lations. The  railroad  company  filed  an  answer  and  a  cross-bill 
similar  to  complainant's  bill,  and  praying  substantially  the  same 
relief.     The  railroad  commissioners  and  the  attorney-general  filed 
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answers,  but  afterwards  withdrew  their  answers  and  filed  demur- 
rers. Their  demurrers  were  overruled  and  a  de<Jree  for  defend- 
ants was  rendered,  making  a  temporary  injunction  previously 
granted  (51  Fed.  Kep.  529)  perpetual.  The  railroad  commission- 
ers and  the  attorney-general  appealed. 

On  April  3,  1891,  the  legislature  of  the  state  of  Texas  passed 
an  act  to  establish  a  railroad  commission.  The  first  section  pro- 
vides for  the  appointment  and  qualification  of  three  persons  to 
constitute  the  commission,  the  second  for  the  organization  of  the 
commission,  while  the  third  defines  the  powers  and  duties  of  the 
commission,  and  is  as  follows  : 

"  Sec.  8.  The  power  and  authority  is  hereby  vested  in  the  rail- 
road commission  of  Texas,  and  it  is  hereby  made  its  duty,  to 
adopt  all  necessary  rates,  charges  and  regulations  to  govern  and 
regulate  railroad  freight  and  passenger  tariffs,  the  power  to  cor- 
rect abuses  and  prevent  unjust  discrimination  and  extortion  in  the 
rates  of  freight  and  passenger  tariffs  on  the  different  railroads  in 
this  state,  and  to  enforce  the  same  by  having  the  penalties 
inflicted  as  by  this  act  prescribed  through  proper  courts  having 
jurisdiction. 

"  (a)  The  said  commission  .shall  have  power,  and  it  shall  be  its 
duty,  to  fairly  and  justly  classify  and  subdivide  all  freight  and 
property  of  whatsoever  character  that  may  be  transported  over 
the  railroads  of  this  state  into  such  general  and  special  classes  or 
subdivisions  as  may  be  found  necessary  and  expedient. 

"  (b)  The  commission  shall  have  power,  and  it  shall  be  its  duty, 
to  fix  to  each  class  or  subdivision  of  freight  a  reasonable  rate  for 
each  railroad  subject  to  this  act  for  the  transportation  of  eadi'  of 
said  classes  and  subdivisions. 

"  (c)  The  classifications  herein  provided  for  shall  apply  to  and 
be  the  same  for  all  railroads  subject  to  the  provisions  of  this  act. 

"  (d)  The  said  commission  may  fix  different  rates  for  different 
railroads  and  for  different  lines  under  the  same  management,  or 
for  different  parts  of  the  same  lines  if  found  necessary  to  do  jus- 
tice, and  may  make  rates  for  express  companies  different  from 
the  rates  fixed  for  railroads. 

"  (e)  The  said  commission  shall  have  power,  and  it  shall  be  its 
duty,  to  fix  and  establish  for  all  or  any  connecting  lines  of  rail- 
road in  this  state  reasonable  joint  rates  of  freight  charges  for  the 
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various  classes  of  freight  and  cars  that  may  pass  over  two  or  more 
lines  of  such  railroads. 

"  (f)  If  any  two  or  more  connecting  railroads  shall  fail  to  agree 
upon  a  fair  and  just  division  of  the  charges  arising  from  the 
transportation  of  freights,  passengers  or  cars  over  their  lines,  the 
commission  shall  fix  the  pro  rata  part  of  such  charges  to  be  received 
by  each  of  said  connecting  lines. 

"  (g)  Until  the  commission  shall  make  the  classifications  and 
schedules  of  rates  as  herein  provided  for,  and  afterwards  if  they 
deem  it  advisable,  they  may  make  partial  or  special  classifications 
for  all  or  any  of  the  railroads  subject  thereto,  and  fix  the  rates  to 
be  charged  by  such  roads  therefor ;  and  such  classifications  and 
rates  shall  be  put  into  effect  in  the  manner  provided  for  general 
classifications  and  schedules  of  rates. 

"  (h)  The  commission  shall  have  power,  and  it  shall  be  its  duty 
from  time  to  time,  to  alter,  change,  amend  or  abolish  any  classi- 
fication or  rate  established  by  it  when  deemed  necessary ;  and 
such  amended,  altered  or  new  classifications  or  rates  shall  be  put 
into  eifect  in  the  same  manner  as  the  originals. 

"  (i)  The  commission  may  adopt  and  enforce  such  rules,  regu- 
lations and  modes  of  procedure  as  it  may  deem  proper  to  hear 
and  determine  complaints  that  may  be  made  against  the  classifi- 
cations or  the  rates,  the  rules,  regulations  and  determinations  of 
the  commission. 

"  (j)  T^®  commission  shall  make  reasonable  and  just  rates  of 
charges  for  each  railroad  subject  hereto  for  the  use  or  transporta- 
tion of  loaded  or  empty  cars  on  its  road ;  and  may  establish  for 
each  railroad  or  for  all  railroads  alike  reasonable  rates  for  the 
storing  and  handling  of  freight  and  for  the  use  of  cars  not 
unloaded  after  forty-eight  hours'  notice  to  the  consignee,  not  to 
include  Sundays. 

"  (k)  The  commission  shall  make  and  establish  reasonable  rates 
for  the  transportation  of  passengers  over  each  or  all  of  the  rail- 
roads subject  hereto,  which  rates  shall  not  exceed  the  rates  fixed 
by  law.  The  commission  shall  have  power  to  prescribe  reason- 
able rates,  tolls  or  charges  for  all  other  services  performed  by  any 
railroad  subject  hereto." 

The  first  paragraph  of  the  fourth  section  is  in  these  words: 
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"  Sec.  4.  Before  any  rates  shall  be  established  under  this  act, 
the  commission  shall  give  the  railroad  company  to  be  affected 
thereby  ten  days'  notice  of  the  time  and  place  when  and  where 
the  rates  shall  be  fixed ;  and  said  railroad  company  shall  be  entitled 
to  be  heard  at  such  time  and  place,  to  the  end  that  justice  may 
be  done ;  and  it  shall  have  process  to  enforce  the  attendance  of 
its  witnesses.  All  process  herein  provided  for  shall  be  served  ss 
in  civil  cases." 

The  remaining  paragraphs  give  power  to  adopt  rules  of  pro- 
cedure.    The  fifth,  sixth  and  seventh  sections  are  as  follows : 

"  Sec.  5.  In  all  actions  between  private  parties  and  railway 
companies  brought  under  this  law,  the  rates,  charges,  orders, 
rules,  regulations  and  classifications  prescribed  by  said  commis- 
sion before  the  institution  of  such  action  shall  be  held  conclusive, 
and  deemed  and  accepted  to  be  reasonable,  fair  and  just,  and  in 
such  respects  shall  not  be  controverted  therein  until  finally  found 
otherwise  in  a  direct  action  brought  for  that  purpose  in  the  man- 
ner prescribed  by  sections  6  and  7  hereof. 

"  Sec.  6.  If  any  railroad  company  or  other  party  at  interest  be 
dissatisfied  with  the  decision  of  any  rate,  classification,  rule, 
charge,  order,  act  or  regulation  adopted  by  the  conmiission,  such 
dissatisfied  company  or  party  may  file  a  petition  setting  forth  the 
particular  cause  or  causes  of  objection  to  such  decision,  act,  rate, 
rule,  charge,  classification  or  order,  or  to  either  or  all  of  them,  in 
a  court  of  competent  jurisdiction  in  Travis  county,  Texas,  against 
said  commission  as  defendant.  Said  action  shall  have  precedence 
over  all  other  causes  on  the  docket  of  a  different  nature,  and  shall 
be  tried  and  determined  as  other  civil  causes  in  said  court. 
Either  party  to  said  action  may  appeal  to  the  appellate  court  hav- 
ing jurisdiction  of  said  cause,  and  said  appeal  shall  be  at  once 
returnable  to  said  appellate  court,  at  either  of  its  terras,  and  said 
action  so  appealed  shall  have  precedence  in  said  appellate  court 
of  all  causes  of  a  different  character  therein  pending ;  provided, 
that  if  the  court  be  in  session  at  the  time  such  right  of  action 
accrues,  the  suit  may  be  filed  during  such  term  and  stand  ready 
for  trial  after  ten  days'  notice. 

"  Sec.  7.  In  all  tiials  under  the  foregoing  section  the  burden  of 
proof  shall  rest  upon  tlie  plaintiff,  who  must  show  by  clear  and 
satisfactory  evidence  that  the  rates,  regulations,  orders,  classifica- 
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tions,  acts  or  charges  complained  of  are  unreasonable  and  unjust 
to  it  or  them." 

Sections  8-13  contain  special  provisions  which  are  not  material 
to  the  consideration  of  any  question  presented  to  this  case. 

Section  14  reads : 

"  Sec.  14.  If  any  railroad  company  subject  to  this  act,  or  its 
agent  or  officer,  shall  hereafter  charge,  collect,  demand  or  receive 
from  any  person,  company,  firm  or  corporation  a  greater  rate, 
charge  or  compensation  than  that  fixed  and  established  by  the 
railroad  commission  for  the  transportation  of  freight,  passengers 
or  cars,  or  for  the  use  of  any  car  on  the  line  of  its  railroad,  or 
any  line  operated  by  it,  or  for  receiving,  forwarding,  handling 
or  storing  any  such  freight  or  cars,  or  for  any  other  service  per- 
formed or  to  be  performed  by  it,  such  railroad  company  and 
its  said  agent  and  ofticer  shall  be  deemed  guilty  of  extortion,  and 
shall  forfeit  and  pay  to  the  state  of  Texas  a  sum  not  less  than  $100 
nor  more  than  $5,000." 

Section  15  defines  "unjust  discrimination,"  and  imposes  a 
penalty  of  not  less  than  $500,  nor  more  than  $5,000,  upon  any 
railroad  company  violating  any  provision  of  the  section. 

Section  16  is  leveled  against  officers  and  agents  of  railroads, 
and  imposes  a  penalty  of  not  less  than  $100,  nor  more  than 
$1,000,  for  certain  offenses  denounced  therein. 

Section  17  declares  that  any  railroad  company  violating  the 
provisions  of  the  act  shall  be  liable  to  the  persons  injured  thereby 
for  the  damages  sustained  in  consequence  of  such  violation,  and 
in  case  it  is  guilty  of  extortion  or  discrimination,  as  defined  in 
the  act,  shall  pay,  in  addition  to  such  damages,  to  the  person 
injured,  a  penalty  of  not  less  than  $125,  nor  more  than 
$500. 

In  sections  18  and  19  are  further  provisions  as  to  penalties. 
The  remaining  sections  —  20  to  24,  inclusive  —  contain  matter  of 
detail,  which  is  unimportant  in  this  case. 

Three  of  the  plaintiffs  in  error,  Keagan,  McLean  and  Foster, 
were  duly  appointed  and  qualified  as  members  of  said  railroad 
commission,  and  organized  it  on  the  10th  day  of  June,  1891. 
The  other  plaintiff  in  error,  Culberson,  is  the  attorney-general  of 
the  state,  who,  by  section  19  of  the  act,  was  charged  with  the 
duty  of  instituting  suits  in  the  name  of  the  state  for  the  recovery 
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of  all  the  penalties  prescribed  by  the  act,  excepting  those  recover- 
able by  individuals  under  the  authority  of  section  17. 

After  the  commission  had  organized,  on  June  tenth,  it  pro- 
ceeded to  establish  certain  rates  for  the  transportation  of  goods 
over  the  railroads  in  the  state,  and  also  certain  regulations  for  the 
management  of  such  transportation.  Thereafter,  on  April  30, 
1892,  the  Farmers'  Loan  and  Trust  Company  filed  its  bill  in  the 
Circuit  Court  of  the  United  States  for  the  western  district  of 
Texas,  making  as  defendants  the  railroad  commissioners,  the 
attorney-general,  the  International  and  Great  Northern  Railroad 
Company,  and  Thomas  M.  Campbell,  the  receiver  thereof,  duly 
appointed  by  the  District  Court  of  Smith  county,  Tex.  That 
bill,  which  is  too  long  to  be  copied  in  full,  alleged  that  the  plain- 
tiff was  the  trustee  in  a  trust  deed  executed  by  the  railroad  com- 
pany on  the  15th  day  of  June,  1881,  to  secure  a  second  series  of 
bonds,  aggregating  $7,054,000,  bearing  interest  at  the  rate  of  six 
per  cent  per  annum,  and  that  there  was  a  prior  issue  of  bonds,  to 
the  amount  of  $7,954,000,  secured  by  a  conveyance  to  John  S. 
Kennedy  and  Samuel  Sloan,  as  trustees.  It  then  set  forth  the 
Railroad  Commission  Act,  heretofore  referred  to,  or  so  much 
thereof  as  was  deemed  material,  the  proceedings  of  the  commis- 
sion, and  the  notices  that  were  given  to  the  railroad  company, 
and  attached  as  exhibits  the  several  orders  prescribing  rates  and 
regulations.  It  also  averred  generally  that  such  rates  were 
unreasonable  and  unjust,  set  forth  certain  specific  facts  which  it 
claimed  established  the  injustice  and  unreasonableness  of  those 
rates,  and  prayed  a  decree  restraining  the  commission  from  enforc- 
ing those  rates,  or  any  other  rates,  and  also  restraining  the 
attorney-general  from  instituting  any  suits  to  recover  penalties 
for  failing  to  conform  to  such  rates  and  obey  such  regulations. 
The  International  and  Great  Northern  Railroad  Company 
appeared,  filed  an  answer,  and  also  a  cross-bill  similar  in  its  scope 
and  effect  to  the  bill  filed  by  the  plaintiff,  and  praying  substan- 
tially the  same  relief.  The  railroad  commission  and  the  attorney- 
general  at  first  filed  answers,  but,  after  a  certain  amount  of  testi- 
mony had  been  taken  (of  the  nature  and  extent  of  which  we  are 
not  advised,  inasmuch  as  it  is  not  preserved  in  the  record),  they 
withdrew  their  answers  and  filed  demurrers,  leave  being  given  at 
the  same  time  to  the  complainant  and  cross-complainant  to  amend 
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the  bill  and  cross-bill  before  the  filing  of  the  demurrer.  The 
amendments  to  the  bill  and  cross-bill  were  similar,  containing 
allegations  more  in  detail  of  the  losses  in  revenue  sustained  by 
the  company  through  the  enforcement  of  the  tariffs,  and  the 
average  reduction  caused  by  such  tariffs  in  the  rate  theretofore 
existing,  and  also  setting  forth  certain  contract  rights  under  an 
act  of  the  legislature  of  the  state  of  Texas  passed  on  February 
7,  1853.  Thereafter  the  cause  was  submitted  to  the  court  on  the 
bills  and  cross-bills  and  demurrers,  and  on  March  23,  1893,  a 
decree  was  entered  in  favor  of  the  plaintiff,  as  follows : 

"  This  cause  having  been  set  down  for  final  hearing  on  the 
pleadings  and  evidence,  and  being  called  for  hearing  thereon,  the 
defendants  John  H.  Reagan,  William  P.  McLean,  L.  L.  Foster 
and  Charles  A.  Culberson  presented  their  motion,  on  file  herein,  for 
leave  to  withdraw  their  answers  and  file  demurrers,  which  motion 
was  granted,  conditioned  upon  the  said  defendants  paying  all  costs 
of  taking  depositions  and  evidence,  herein  against  them  to  be  taxed, 
and  for  which  execution  may  issue,  and  on  condition  that  the 
complainant  and  cross-complainant  have  leave  to  amend  before 
the  filing  of  the  demurrers  of  the  said  defendants,  which  leave 
was  granted,  and  whereupon  said  amendments  were  filed,  and  the 
demurrers  of  the  said  defendants  were  filed  to  the  original  bill  of 
complaint  and  cross-bill  in  this  cause,  as  also  to  all  amendments 
thereto,  and  were  by  complainant  and  cross-complainant  set  down 
for  argument,  by  consent,  and  were  by  all  parties  forthwith  sub- 
mitted. And  thereupon,  in  consideration  thereof,  it  was  ordered, 
adjudged  and  decreed  that  said  demurrers  be,  and  the  same  are 
hereby  overruled.  And  the  defendants  John  11.  Keagan,  Wil- 
liam P.  McLean,  L.  L.  Foster  and  Charles  A.  Culberson  having 
entered  of  record  their  refusal  to  make  further  answer,  and  the 
fact  that  they  stood  upon  their  demurrers,  and  all  parties  submit- 
ting the  cause  for  final  decree,  it  is  now,  upon  consideration 
thereof,  ordered,  adjudged  and  decreed  that  the  bill  of  complaint, 
as  amended,  and  the  cross-bill  of  complaint,  as  amended,  in  the 
above-entitled  cause,  be,  and  the  same  are  hereby,  sustained,  and 
taken  for  confessed.  And  the  said  cause  coming  on  further  to  be 
heard  upon  the  bill  of  complaint  herein,  as  amended,  and  upon  the 
answer  of  the  defendant  railroad  company  thereto,  confessing  the 
same,  it  is  further  ordered,  adjudged  and  decreed  as  follows,  to  wit : 
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"  First.  That  the  injunctions  heretofore  issued  in  this  cause  be, 
and  the  same  are  hereby,  made  perpetual  a<;cordingly. 

"  Second.  That  defendant,  the  International  and  Great  Northern 
Kailroad  Company  be,  and  it  is  hereby,  perpetually  enjoined, 
restrained  and  prohibited  from  putting  or  continuing  in  effect  the 
rates,  tariffs,  circulars  or  orders  of  the  railroad  commission  of 
Texas,  or  either  or  any  of  them,  as  described  in  the  bill  of  com- 
plaint herein,  and  in  Exhibit  C,  thereto  and  therewith  filed,  and 
from  charging,  or  continuing  to  charge,  the  rates  specified  in  said 
tariffs,  circulars  or  orders,  or  either  or  any  of  them. 

"  Third.  It  is  further  ordered,  adjudged  and  decreed  that  the 
defendants,  the  railroad  commission  of  Texas,  and  the  defendants 
John  H.  Eeagan,  William  P.  McLean  and  L.  L.  Foster,  acting  as 
the  railroad  commission  of  Texas,  and  their  successors  in  office, 
-and  the  defendant  Charles  A.  Culberson,  acting  as  attorney-gen- 
eral of  the  state  of  Texas,  and  his  successors  in  office,  be,  and 
they  are  hereby,  perpetually  enjoined,  restrained  and  prohibited 
from  instituting  or  authorizing  or  directing  any  suit  or  suits,  action 
or  actions,  against  the  defendant  railroad  company  for  the  recovery 
of  any  penalties  under  and  by  virtue  of  the  provisions  of  the  act  of 
the  legislature  of  the  state  of  Texas  approved  April  3, 1891 ,  and  fully 
described  in  the  bill  of  complaint,  or  under  or  by  virtue  of  any  of 
the  said  tariffs,  orders  or  circulars  of  the  said  railroad  commission 
of  Texas,  or  any  or  either  of  them,  or  under  or  by  virtue  of  the 
said  act  and  the  said  tariffs,  orders  or  circulars  of  said  railroad 
commission,  or  any  or  either  of  them  combined ;  and  said  defend- 
ants Keagan,  McLean  and  Foster,  and  the  railroad  commission  of 
Texas,  are  further  perpetually  restrained  from  certifying  any  copy 
or  copies  of  any  of  said  orders,  tariffs  or  circulars,  or  from  delivering, 
or  causing  or  permitting  to  be  delivered,  certified  copies  of  any  of 
said  orders,  tariffs  or  circulars  to  the  said  Culberson,  or  any  other 
party,  and  from  furnishing  the  said  Culberson,  or  any  other  party, 
any  information,  of  any  character,  for  the  purpose  of  inducing, 
enabling  or  aiding  him,  or  any  other  party,  to  institute  or  prose- 
cute any  suit  or  suits  against  the  said  defendant  railroad  company 
for  the  recovery  of  any  penalty  or  penalties  under  the  said  act. 

"  Fourth.  It  is  further  ordered,  adjudged  and  decreed  that  the 
said  railroad  commission  of  Texas  and  the  said  Keagan,  McLean 
VOL.  IX. —  82 
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and  Foster  be  perpetually  enjoined,  restrained  and  prohibited 
from  making,  issuing  or  delivering  to  the  said  railroad  company, 
or  causing  to  be  made,  issued  or  delivered  to  it,  any  further  tarifE 
or  tariffs,  circular  or  circulars,  order  or  orders. 

"  Fifth.  It  is  further  ordered,  adjudged  and  decreed  that  all 
other  individuals,  persons  or  corporations  be,  and  they  are  hereby, 
perpetually  enjoined,  restrained  and  prohibited  from  instituting 
or  prosecuting  any  suit  or  suits  against  the  said  railroad  company 
for  the  recovery  of  any  damages,  overcharges,  penalty  or  penal* 
ties,  under  or  by  virtue  of  the  said  act  or  any  of  its  provisions,  or 
under  and  by  virtue  of  the  said  tariffs,  orders  or  circulars  of  the 
said  railroad  commission  of  Texas,  or  any  or  either  of  them,  or 
under  and  by  virtue  of  the  said  act  and  the  said  tariffs,  orders  and 
circulars,  or  any  or  either  of  them  combined. 

"  Sixth.  It  is  further  ordered,  adjudged  and  decreed  that  all 
rates,  tariffs,  circulars  and  orders  heretofore  made  and  issued  by 
said  commission,  and  fully  described  in  Exhibit  C  to  the  bill  of 
complaint  herein,  be,  and  they  are  hereby,  declared  to  be  unrea- 
sonable, unfair  and  unjust  as  to  complainant  and  cross-complain- 
ant, and  they  are  hereby  canceled  and  declared  to  be  null,  void 
and  of  no  effect. 

"  Seventh.  It  is  further  ordered,  adjudged  and  decreed  that  all 
costs  herein  be  taxed  against  said  defendants  Keagan,  McLean, 
Culberson  and  Foster,  and  the  railroad  commission  of  Texas,  and 
that  execution  may  issue  therefor." 

From  that  decree  the  railroad  commission  and  the  attorney- 
general  have  appealed  to  this  court. 

C.  A.  Culberson  J  Attorney-General^  Henry  C.  Coke  and  TT. 
S.  Sirnkins^  for  appellants.  John  F,  Dillon^  E.  B.  Kruttschnitty 
Henry  B.  Turner^  John  J.  McCook^  Win^low  S.  Pierce,  George 
Ji.  Peck  and  J.  W,  Terry,  for  appellees. 

Brewer,  J.  {after  stating  the  facts).  The  questions  in  this 
case  are  of  great  importance,  and  have  been  most  ably  and  satis- 
factorily discussed  by  counsel  for  the  respective  parties. 

"We  are  met  at  the  threshold  with  an  objection  that  this  is,  in 
effect,  a  suit  against  the  state  of  Texas,  brought  by  a  citizen  of 
another  state,  and,  therefore,  under  the  eleventh  amendment  to 
the  Constitution,  beyond   the  jurisdiction  of  the  federal  courts 
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The  question  as  to  when  an  action  against  officers  of  a  state 
is  to  be  treated  as  an  action  against  the  state  has  been,  of  late, 
several  times  carefully  considered  by  this  court,  especially 
in  the  cases  of  In  re  Ayers,  123  U.  S.  443 ;  8  Sup.  Ct.  Eep.  164, 
by  Mr.  Justice  Matthews,  and  Pennoyer  r.  McConnaughy,  140 
TJ.  S.  1  ;  11  Sup.  Ct.  Rep.  699,  by  Mr.  Justice  Lamar.  In  the 
former  of  these  cases  it  was  said  (page  505,  123  U.  S.,  and  page 
164,  8  Sup.  Ct.  Rep.) : 

"  To  secure  the  manifest  purposes  of  the  constitutional  exemp- 
tion guaranteed  by  the  eleventh  amendment  requires  that  it  should 
be  interpreted,  not  Uterally  and  too  narrowly,  but  fairly  and  with 
such  breadth  and  largeness  as  eflEectually  to  accomplish  the  sub- 
stance of  its  purpose.  In  this  spirit  it  must  be  held  to  cover  not 
only  suits  brought  against  a  state  by  name,  but  those  also  against 
its  officers,  agents  and  representatives,  where  the  state,  though 
not  named  as  such,  is  nevertheless  the  only  real  party  against 
which  alone  in  fact  the  relief  is  asked,  and  against  which  the 
judgment  or  decree  effectively  operates." 

And  in  the  latter  (page  9,  140  U.  S.,  and  page  699, 11  Sup.  Ct. 
Rep.) :  "  It  is  well  settled  that  no  action  can  be  maintained  in  any 
federal  court  by  the  citizens  of  one  of  the  states  against  a  state, 
without  its  cotfsent,  even  though  the  whole  object  of  such  suit  be 
to  bring  the  state  within  the  operation  of  the  constitutional  pro- 
vision which  provides  that '  no  state  shall  pass  any  law  impairing 
the  obligation  of  contracts.'  This  immunity  of  a  state  from  suit 
is  absolute  and  unqualified,  and  the  constitutional  provision  secur- 
ing it  is  not  to  be  so  construed  as  to  place  the  state  within  the 
reach  of  the  process  of  the  court.  Accordingly,  it  is  equally  well 
settled  that  a  suit  against  the  officers  of  a  state,  to  compel  them 
to  do  the  acts  which  constitute  a  performance  by  it  of  its  contracts, 
is  in  effect  a  suit  against  the  state  itself. 

"  In  the  application  of  this  latter  principle  two  classes  of  cases 
have  appeared  in  the  decisions  of  this  court,  and  it  is  in  determin- 
ing to  which  class  a  particular  case  belongs  that  differing  views 
have  been  presented. 

"  The  first  class  is  where  the  suit  is  brought  against  the  officere 
of  the  state,  as  representing  the  state's  action  and  liability,  and 
thus  making  it,  though  not  a  party  to  the  record,  the  real  party 
against  which  the  judgment  will  so  operate  as  to  compel  it  to 
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specifically  perform  its  contracts.  In  re  Ayers,  123  II.  S.  443 ; 
B  Sup.  Ct.  Rep.  164 ;  Louisiana  v.  Jumel,  107  U.  S.  711 ;  2  Sup. 
Ct.  Rep.  128 ;  Antoni  v.  Greenhow,  107  U.  S.  769 ;  2  Sup.  Ct. 
Rep.  91 ;  Cunningham  v.  Railroad  Co.,  109  U.  S.  446 ;  3  Sup. 
Ct.  Rep.  292,  609 ;  Hagood  v.  Soutliem,  117  IT.  S.  52 ;  6  Sup. 
Ct.  Rep.  608. 

"  The  other  class  is  where  a  suit  is  brought  against  defendants 
who,  claiming  to  act  as  oflScers  of  the  state,  and  under  the  color  of 
an  unconstitutional  statute,  commit  acts  of  wrong  and  injury  to 
the  rights  and  property  of  the  plaintiff  acquired  under  a  contract 
with  the  state.  Such  suit,  whether  brought  to  recover  money  or 
.  property  in  the  hands  of  such  defendants,  unlawfully  taken  by 
them  in  behalf  of  the  state,  or  for  compensation  in  damages,  or, 
in  a  proper  case  where  the  remedy  at  law  is  inadequate,  for  an 
injunction  to  prevent  such  wrong  and  injury,  or  for  a  mandamus, 
in  a  like  case,  to  enforce  upon  the  defendant  the  performance  of  a 
plain,  legal  duty,  purely  ministerial,  is  not,  within  the  meaning  of 
the  eleventh  amendment,  an  action  against  the  state.  Osbom  v. 
Bank,  9  Wheat.  738 ;  Davis  v.  Gray,  16  Wall.  203 ;  Tomlinson  v. 
Branch,  15  Wall.  460 ;  Litchfield  v.  Webster  Co.,  101  U.  S.  773; 
Allen  V.  Railroad  Co.,  114  U.  S.  311 ;  5  Sup.  Ct.  Rep.  925,  962 ; 
Board  v.  McComb,  92  U.  S.  531 ;  Poindexter  v.  Greenhow,  114 
U.  S.  270 ;  5  Sup.  Ct.  Rep.  903,  962." 

Appellants  invoke  the  doctrines  laid  down  in  these  two  quota- 
tions, and  insist  that  this  action  cannot  be  maintained  because  the 
real  party  against  which  alone  in  fact  the  relief  is  asked,  and 
against  which  the  judgment  or  decree  effectively  operates,  is  the 
state,  and  also  because  the  statute  under  which  the  defendants 
acted,  and  proposed  to  act,  is  constitutional,  and  that  the  action 
of  the  state  officers  under  a  constitutional  statute  is  not  subject  to 
challenge  in  the  federal  court.  We  are  unable  to  }T[eld  our 
assent  to  this  argument.  So  far  from  the  state  being  the  only 
real  party  in  interest,  and  upon  whom  alonte  the  judgment  effec- 
tively operates,  it  has,  in  a  pecuniary  sense,  no  interest  at  all. 
Going  back  of  all  matters  of  form,  the  only  parties  pecuniarily 
affected  are  the  shippers  and  the  carriers ;  and  the  only  direct 
pecuniary  interest  which  the  state  can  have  arises  when  it  aban- 
dons its  governmental  character,  and,  as  an  individual,  employs 
the  railroad  company  to  carry  its  property.     There  is  a  sense, 
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doubtless,  in  which  it  may  be  said  that  the  state  is  interested  in 
the  question,  but  only  a  governmental  sense.  It  is  interested  in 
the  well-being  of  its  citizens,  in  the  just  and  equal  enforcement  of 
all  its  laws;  but  such  governmental  interest  is  not  the  pecuniary 
interest  which  causes  it  to  bear  the  burden  of  an  adverse  judg- 
ment. Not  a  dollar  will  be  taken  from  the  treasury  of  the  state, 
no  pecuniary  obligation  of  it  will  be  enforced,  none  of  its  prop- 
erty affected  by  any  decree  which  may  be  rendered.  It  is  not 
nearly  so  much  affected  by  the  decree  in  this  case  as  it  would  be 
by  an  injunction  against  officers,  staying  the  collection  of  taxes ; 
and  yet  a  frequent  and  unquestioned  exercise  of  jurisdiction  of 
courts,  state  and  federal,  is  in  restraining  the  collection  of  taxes, 
illegal  in  whole  or  in  part. 

Neither  will  the  constitutionality  of  the  statute,  if  that  be  con- 
ceded, avail  to  oust  the  federal  court  of  jurisdiction.  A  valid 
law  may  be  wrongfully  administered  by  officers  of  the  state,  and 
so  as  to  make  such  administration  an  illegal  burden  and  exaction 
upon  the  individual.  A  tax  law,  as  it  leaves  the  legislative  hands, 
may  not  be  obnoxious  to  any  challenge ;  and  yet  the  officers 
charged  with  the  administration  of  that  valid  tax  law  may  so  act 
under  it,  in  the  manner  of  assessment  or  collection,  as  to  work  an 
illegal  trespass  upon  the  property  rights  of  the  individual.  They 
may  go  beyond  the  powers  thereby  conferred,  and  when  they  do 
so  the  fact  that  they  are  assuming  to  act  under  a  valid  law  will 
not  oust  the  courts  of  jurisdiction  to  restrain  their  excessive  and 
illegal  acts.  In  Cunningham  v.  Railroad  Co.,  109  U.  S.  446,  452 ; 
3  Sup.  Ct.  Rep.  292,  609,  it  wa*  said : 

"  Another  class  of  cases  is  where  an  individual  is  sued  in  tort 
for  some  act  injurious  to  another  in  regard  to  person  or  property, 
to  which  his  defense  is  that  he  has  acted  under  the  orders  of  the 
government.  • 

"  In  these  cases  he  is  not  sued  as,  or  because  he  is,  the  officer 
of  the  government,  but  as  an  individual,  and  the  court  is  not 
ousted  of  jurisdiction  because  he  asserts  authority  as  such  officer. 
To  make  out  his  defense,  he  must  show  that  his  autliority  was 
sufficient  in  law  to  protect  him.  See  Mitchell  v.  Harmony,  13 
How.  115 ;  Bates  v.  Clark,  95  U.  S.  204 ;  Meigs  v.  McClung,  9 
Cranch,  11 ;  Wilcox  v.  Jackson,  13  Pet.  498 ;  Brown  v.  Huger, 
21  How.  305  ;  Grisar  v.  McDowell,  6  Wall.  364.'' 
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Nor  can  it  be  said,  in  such  a  case,  that  relief  is  obtainable  only 
in  the  courts  of  the  state ;  for  it  may  be  laid  down,  as  a  general 
proposition,  that,  whenever  a  citizen  of  a  state  can  go  into  the 
courts  of  the  state  to  defend  his  property  against  the  illegal  acts 
of  its  officers,  a  citizen  of  another  state  may  invoke  the  jurisdic- 
tion of  the  federal  courts  to  maintain  a  like  defense.  A  state 
cannot  tie  up  a  citizen  of  another  state,  having  property  rights 
within  its  territory  invaded  by  unauthorized  acts  of  its  own 
officers,  to  suits  for  redress  in  its  own  courts.  Given  a  case  where 
a  suit  can  be  maintained  in  the  courts  of  the  state  to  protect 
property  rights,  a  citizen  of  another  state  may  invoke  the  juris- 
diction of  the  federal  courts.  Cowles  v.  Mercer  Co.,  7  Wall.  118 ; 
Lincoln  Co.  v.  Luning,  133  U.  S.  529 ;  10  Sup.  Ct.  Rep.  363  ; 
Chicot  Co.  V.  Sherwood,  148  U.  S.  529 ;  13  Sup.  Ct.  Rep.  695. 

We  need  not,  however,  rest  on  the  general  powers  of  a  federal 
court  in  this  respect ;  for,  in  the  act  before  us,  express  authority 
is  given  for  a  suit  against  tlie  commission  to  accomplish  that  which 
was  the  specific  object  of  the  present  suit.  Section  6  provides 
that  any  dissatisfied  "  railroad  company,  or  other  party  at  interest, 
may  file  a  petition "  "  in  a  court  of  competent  jurisdiction  in 
Travis  county,  Texas,  against  said  commission  as  defendant.-' 
The  language  of  this  provision  is  significant.  It  does  not  name 
the  court  in  which  the  suit  may  be  brought.  It  is  not  a  court  of 
Travis  county,  but  in  Travis  county.  The  language,  differing 
from  that  which  ordinarily  would  be  used  to  describe  a  court  of 
the  state,  was  selected,  apparently,  in  order  to  avoid  the  objection 
of  an  attempt  to  prevent  the  jurisdiction  of  the  federal  courts. 
The  Circuit  Court  for  the  western  district  of  Texas  is  "  a  court 
of  competent  jurisdiction  in  Travis  county."  Not  only  is  Travis 
county  within  the  territorial  limits  of  its  jurisdiction,  but  also 
Austin,  in  that  county,  is  one  of  the  places  at  which  the  court  is 
held.  23  Stats.  35.  It  comes,  therefore,  within  the  very  terms 
of  the  act.  It  cannot  be  doubted  that  a  state,  like  any  other 
government,  can  waive  exemption  from  suit.  Were  this,  in 
terms,  a  suit  against  the  state,  if  by  express  statute  the  state  had 
waived  its  exemption,  and  consented  that  suit  might  be  brought 
against  it,  by  name,  in  any  court  of  competent  jurisdiction  in 
Travis  county,  it  might  well  be  argued  that  thereby  it  consented 
to  a  suit  brought  by  a  citizen  of  another  state  in  the  Circuit  Court 
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of  the  United  States  for  the  western  district  of  Texas,  sitting  in 
Travis  county,  on  the  ground  that  the  limitations  of  the  eleventh 
amendment  to  the  Federal  Constitution  simply  create  a  personal 
privilege,  which  can  at  any  time  be  waived  by  the  state.  How- 
ever, it  is  unnecessary  to  go  so  far  as  that,  for  this  cannot,  for  the 
reasons  heretofore  indicated,  in  any  fair  sense,  be  considered  a 
fiuit  against  the  state. 

Still  another  matter  is  worthy  of  note  in  this  direction.  In 
the  famous  Dartmouth  College  Case,  4  Wheat,  518,  it  was  held 
that  the  charter  of  a  corporation  is  a  contract  protected  by  that 
clause  of  the  National  Constitution,  which  prohibits  a  state  from 
p€tssing  any  law  impairing  the  obligation  of  contracts.  The 
International  and  Great  Northern  Railroad  Company  is  a  cor- 
poration created  by  the  state  of  Texas.  The  charter  which 
created  it  is  a  contract  whose  obligations  neither  party  can 
repudiate  without  the  consent  of  the  other.  All  that  is  within 
the  scope  of  this  contract  need  not  be  determined.  Obviously, 
one  obUgation  assumed  by  the  corporation  was  to  construct  and 
operate  a  railroad  between  the  termini  named ;  and,  on  the  other 
hand,  one  obligation  assumed  by  the  state  was  that  it  would  not 
prevent  the  company  from  so  constructing  and  operating  the 
road.  If  the  charter  had,  in  terms,  granted  to  the  corporation 
power  to  charge  and  collect  a  definite  sum  per  mile  for  the  trans- 
portation of  persons  or  of  property,  it  would  not  be  doubted  that 
that  express  stipulation  formed  a  part  of  the  obligation  of  the 
state,  which  it  could  not  repudiate.  Whether,  in  the  absence  of 
an  express  stipulation  of  that  character,  there  is  not  implied,  in 
the  grant  of  the  right  to  construct  and  operate,  the  grant  of  a 
right  to  charge  and  collect  such  tolls  as  will  enable  the  company 
to  successfully  operate  the  road,  and  return  some  profit  to  those 
who  have  invested  their  money  in  the  construction,  is  a  question 
not  as  yet  determined.  It  is  at  least  a  question  which  arises  as 
to  the  extent  to  which  that  contract  goes,  and  one  in  which  the 
corporation  has  a  right  to  invoke  the  judgment  of  the  courts ; 
and  if  the  corporation  (a  citizen  of  the  state)  has  the  right  to 
maintain  a  suit  for  the  determination  of  that  question,  clearly 
a  citizen  of  another  state,  who  has,  under  authority  of  the  laws 
of  the  state  of  Texas,  become  pecuniarily  interested  in  —  equitably, 
indeed,  the  beneficial  owner  of  the  property  of  —  the  corporation, 
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may  invoke  the  judgment  of  the  federal  courts  as  to  whether  the 
contract  rights  created  by  the  charter,  and  of  which  it  is  thus  the 
beneficial  owner,  are  violated  by  subsequent  acts  of  the  state  in 
limitation  ol  the  right  to  collect  tolls.  Our  conclusion  from  these 
considerations  is  that  the  objection  to  the  jurisdiction  ot  the  Cir- 
cuit Court  is  not  tenable,  and  this  whether  we  rest  upon  the  pro- 
visions of  the  statute  or  upon  the  general  jurisdiction  of  the  court 
existing  by  virtue  ot  the  statutes  of  congress  under  the  sanction 
of  the  Constitution  of  the  United  States. 

Passing  from  the  question  of  jurisdiction  to  the  act  itself  there 
can  be  no  doubt  of  the  general  power  of  a  state  to  regulate  the 
fares  and  freights  which  may  be  charged  and  received  by  railroad 
or  other  carriers,  and  that  this  regulation  can  be  carried  on  by 
means  of  a  commission.  Such  a  commission  is  merely  an  admin- 
istrative board  created  by  the  state  for  carrying  into  effect  the  will 
of  the  state,  as  expressed  by  its  legislation.  Kailroad  Commission 
Cases,  116  U.  S.  307 ;  6  Sup.  Ct.  Rep.  334.  No  valid  objection, 
therefore,  can  be  made  on  account  of  the  general  features  of  this 
act ;  those  by  which  the  state  has  created  the  railroad  commission 
and  intrusted  it  with  the  duty  of  prescribing  rates  of  fares  and 
freights,  as  well  as  other  regulations  for  the  management  of  the 
railroads  of  the  state. 

Specific  objections  are  made  to  the  act  on  the  ground  that,  by 
section  5,  the  rates  and  regulations  made  by  the  commission  are 
declared  conclusive  in  all  actions  between  private  individuals  and 
the  companies,  and  that  by  section  14  excessive  penalties  are 
imposed  upon  railroad  corporations  for  any  violation  of  the  pro- 
visions of  the  act,  and  thus,  as  claimed,  there  is  not  only  a  limita- 
tion but  a  practical  denial  to  railroad  companies  of  the  right  of  a 
judicial  inquiry  into  the  reasonableness  of  the  rates  prescribed  by 
the  commission.  The  argument  is,  in  substance,  that  railroad 
companies  are  bound  to  submit  to  the  rates  prescribed  until,  in  a 
direct  proceeding,  there  has  been  a  final  adjudication  that  the 
rates  are  unreasonable,  which  final  adjudication,  in  the  nature  of 
things,  cannot  be  reached  for  a  length  of  time  ;  that  meanwhile  a 
failure  to  obey  those  regulations  exposes  the  company,  for  eacli 
separate  fare  or  freight  exacted  in  escess  of  the  prescribed  rates, 
to  a  penalty  so  enormous  as  in  a  few  days  to  roll  up  a  sum  far 
above  the  entire  value  of  the  property  ;  tliat  even  if,  in  a  direct 
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proceeding,  the  rates  should  be  adjudged  unreasonable,  there  is 
nothing  to  prevent  the  commission  from  re-establishing  rates  but 
slightly  changed,  and  still  unreasonable,  to  set  aside  which  requires 
a  new  suit  with  its  length  of  delay ;  and  thus,  as  is  claimed,  the 
railroad  companies  are  tied  hand  and  foot,  and  bound  to  submit 
to  whatever  illegal,  unreasonable  and  oppressive  regulations  may 
be  prescribed  by  the  commission. 

It  is  enough  to  say,  in  respect  to  these  matters  —  at  least,  so  far 
as  tliis  case  is  concerned  —  that  it  is  not  to  be  supposed  that  the 
legislature  of  any  state,  or  a  commission  appointed  under  the 
authority  of  any  state,  will  ever  engage  in  a  deliberate  attempt  to 
cripple  or  destroy  institutions  of  such  great  value  to  the  com- 
munity as  the  railroads,  but  will  always  act  with  the  sincere  pur- 
pose of  doing  justice  to  the  owners  of  railroad  property,  as  well 
as  to  other  individuals,  and  also  that  no  legislation  of  a  state,  as  to 
the  mode  of  proceeding  in  its  own  courts,  can  abridge  or  modify 
the  powers  existing  in  the  federal  courts,  sitting  as  courts  of 
equity;  so  that  if,  in  any  case,  there  should  be  any  mistaken 
action  on  the  part  of  a  state,  or  its  commission,  injurious  to  the 
rights  of  a  railroad  corporation,  any  citizen  of  another  state,  inter- 
ested directly  therein,  can  find  in  the  federal  court  all  the  relief 
which  a  court  of  equity  is  justified  in  giving.  We  do  not  deem  it 
necessary  to  pass  upon  these  specific  objections,  because  the  four- 
teenth section,  or  any  other  section  prescribing  penalties,  may  be 
dropped  from  the  statute  without  affecting  the  validity  of  the 
remaining  portions,  and,  if  the  rates  established  b}^  the  commission 
are  not  conclusive,  they  are  at  least  prima  facie  evidence  of  what 
is  reasonable  and  just.  For  the  purpose  of  this  case  it  may  be  con- 
ceded that  both  the  clauses  arc  unconstitutional,  and  still  the  great 
body  of  the  act  remains  unchallenged  —  that  which  establishes 
the  commission,  and  empowers  it  to  make  reasonable  rates  and 
regulations  for  the  control  of  railroads.  It  is  familiar  law  that  one 
section  or  part  of  an  act  may  be  invalid  without  affecting  the 
validity  of  the  remaining  portion  of  the  statute.  Any  independent 
provision  may  be  thus  dropped  out,  if  that  which  is  left  is  fully 
operative  as  a  law,  unless  it  is  evident,  from  a  consideration  of  all 
the  sections,  that  the  legislature  would  not  have  enacted  that  which 
is  within,  independently  of  that  beyond,  its  power.  Applying 
VOL.  IX. —  83 
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this  rule,  and  the  invalidity  of  these  two  provisions  may  be  con- 
ceded without  impairing  the  force  of  the  rest  of  the  act.  The 
creation  of  a  commission,  with  power  to  establish  rules  for  the 
operation  of  railroads,  and  to  regulate  rates  was  the  prime  object 
of  the  legislation.  This  is  fully  accomplished,  whether  any  penal- 
ties are  imposed  for  a  violation  of  the  rules  prescribed,  or  whether 
the  rates  shall  be  conclusive,  or  simply  prima  facie,  evidence  of 
what  is  just  and  reasonable.  The  matters  of  penalty,  and  tlie  effect, 
as  evidence,  of  the  rates,  are  wholly  independent  of  the  rest  of  the 
statute.  Neither  can  it  be  supposed  that  the  legislature  would 
not  have  established  the  commission,  and  given  it  power  over  rail- 
roads, without  these  independent  matters.  In  other  words,  it  is 
not  to  be  presumed  that  the  legislature  was  legislating  for  the 
mere  sake  of  imposing  penalties,  but  the  penalties,  and  the  pro- 
vision as  to  evidence,  were  simply  in  aid  of  the  main  purpose  of 
the  statute.  They  may  fail,  and  still  the  great  body  of  the  statute 
have  operative  force,  and  the  force  contemplated  by  the  legisl^ 
ture  in  its  enactment.  Take  a  similar  body  of  legislation  — a  tax 
law.  There  may  be  incorporated  into  such  a  law  a  provision 
giving  conclusive  effect  to  tax  deeds,  and  also  a  provision  as  to 
the  penalties  incurred  by  non-payment  of  taxes.  These  two  pro- 
visions may,  for  one  reason  or  another,  be  obnoxious  to  constitu- 
tional objections.  If  eo,  they  may  be  dropped  out,  and  the 
balance  of  the  statute  exist.  It  would  not  for  a  moment  be 
presumed  that  the  whole  tax  system  of  the  state  depended  for  its 
validity  upon  the  penalties  for  non-payment  of  taxes,  or  the  effect 
to  be  given  to  the  tax  deed.  We,  therefore,  for  the  purposes  of 
this  case,  assume  that  these  two  provisions  of  the  statute  are  open 
to  the  constitutional  objections  made  against  them.  We  do  not 
mean  by  this  to  imply  that  they  are  so  in  fact,  but  simply  tliat  it 
is  unnecessary  to  consider  and  determine  the  matter,  and  we  leave 
it  open  for  future  consideration. 

It  appears  from  the  bill  that,  in  pursuance  of  the  powers  given 
to  it  by  this  act,  the  state  commission  has  made  a  body  of  rates 
for  fares  and  freights.  This  body  of  rates,  as  a  w^hole,  is  chal- 
lenged by  the  plaintiff  as  unreasonable,  unjust  and  working  a 
destruction  of  its  rights  of  property.  The  defendant  denies  the 
power  of  the  court  to  entertain  an  inquiry  into  that  matter; 
insisting  that  the  fixing  of  rates  for  carriage  by  a  public  carrier  is 


Beagan  v.  Farmei^'  Loan  &  Trust  Co.  669 

a  matter  wholly  within  the  power  of  the  legislative  department 
of  the  government,  and  beyond  examination  by  the  courts. 

It  is  doubtless  true,  as  a  general  proposition,  that  the  formation 
of  a  tariff  of  charges  for  the  transportation  by  a  common  carrier 
of  persons  or  property  is  a  legislative  or  administrative,  rather 
than  a  judicial,  function.  Yet  it  has  always  been  recognized 
that,  if  a  carrier  attempted  to  charge  a  shipper  an  unreasonable 
sum,  the  courts  had  jurisdiction  to  inquire  into  tliat  matter,  and 
to  award  to  the  shipper  any  amount  exacted  from  liim  in  excess 
of  a  reasonable  rate,  and  also,  in  a  reverse  case,  to  render  judg- 
ment in  favor  of  the  carrier  for  the  amount  found  to  be  a  reason- 
able charge.  The  province  of  the  courts  is  not  changed,  nor  the 
limit  of  judicial  inquiry  altered,  because  the  legislature,  instead 
of  the  carrier,  prescribes  the  rates.  The  courts  are  not  authorized 
to  revise  or  change  the  body  of  rates  imposed  by  a  legislature  or 
a  commission.  They  do  not  determine  whether  one  rate  is  prefer- 
able to  another,  or  what,  under  all  circumstances,  would  be  fair 
and  reasonable,  as  between  the  carriers  and  the  shippers.  They 
do  not  engage  in  any  mere  administrative  work.  But  still  there 
can  be  no  doubt  of  their  power  and  duty  to  inquire  whether  a 
body  of  rates  prescribed  by  a  legislature  or  a  commission  is  unjust 
and  unreasonable,  and  such  as  to  work  a  practical  destruction  to 
rights  of  property,  and,  if  found  so  to  be,  to  restrain  its  operation. 
In  Chicago,  B.  &  Q.  K.  Co.  v.  Iowa,  94  U.  S.  155,  and  Peik  v. 
Railway  Co.,  94  U.  S.  164,  the  question  of  legislative  control  over 
railroads  was  presented ;  and  it  was  held  that  the  fixing  of  rates 
was  not  a  matter  within  the  absolute  discretion  of  the  carriers,  but 
was  subject  to  legislative  control.  As  stated  by  Mr.  Justice  Mil- 
ler in  Wabash,  St.  L.  &  P.  Ey.  Co.  v.  Illinois,  118  U.  S.  557, 569 ; 
7  Sup.  Ct.  llep.  4,  in  respect  to  those  cases : 

"  The  great  question  to  be  decided,  and  which  was  decided,  and 
which  was  argued  in  all  those  cases,  was  the  right  of  the  state 
witliin  which  a  railroad  company  did  businesss  to  regulate  or 
limit  the  amount  of  any  of  these  traflBc  charges.*' 

There  was  in  those  cases  no  decision  as  to  the  extent  of  control, 
but  only  as  to  the  right  of  control.  This  question  came  again 
before  this  court  in  Railroad  Commission  Cases,  116  U.  S.  307, 
331 ;  6  Sup.  Ct.  Eep.  334,  348 ;  and,  while  the  right  of  control 
was  reaffirmed,  a  limitation  on  that  right  was  plainly  intimated  in 
the  following  words  of  the  chief  justice : 
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"  From  what  has  thus  been  said,  it  is  not  to  be  inferred  that  this 
power  of  limitation  or  regulation  is  itself  without  limit.  This 
power  to  regulate  is  not  a  power  to  destroy,  and  limitafion  is  not 
the  equivalent  of  confiscation.  Under  pretense  of  regulating 
fares  and  freights,  the  state  cannot  require  a  railroad  corporation 
to  carry  persons  or  property  without  reward.  Neither  can  it  do 
that  which  in  law  amounts  to  a  taking  of  private  property  for  pub- 
lic use  without  just  compensation,  or  without  due  process  of  law." 

This  language  was  quoted  in  the  subsequent  case  of  Dow  v. 
Beidelman,  125  U.  S.  680,  689 ;  8  Sup.  Ct.  Eep.  1028.  Again, 
in  Chicago,  M.  &  St.  P.  Ey.  Co.  v.  Minnesota,  134  U.  S.  418, 458 ; 
10  Sup.  Ct.  Rep.  462,  702,  it  was  said  by  Mr.  Justice  Blatchford, 
speaking  for  the  majority  of  the  court : 

"  The  question  of  the  reasonableness  of  a  rate  of  charge  for 
transportation  by  a  railroad  company,  involving,  as  it  does,  the 
element  of  reasonableness,  both  as  regards  the  company  and  as 
regards  the  public,  is  eminently  a  question  for  judicial  investiga- 
tion, requiring  the  process  of  law  for  its  determination." 

And  in  Chicago  &  G.  T.  Ey.  Co.  v.  Wellman,  143  U.  S.  339, 
344 ;  12  Sup.  Ct.  Eep.  400,  is  this  declaration  of  the  law : 

"The  legislature  has  power  to  fix  rates,  and  tlie  extent  of 
judicial  interference  is  protection  against  unreasonable  rates." 

Budd  V.  New  York,  143  U.  S.  517 ;  12  Sup.  Ct.  Eep.  468, 
announces  nothing  to  the  contrary.  The  question  there  was  not 
whether  the  rates  were  reasonable,  but  whether  the  business  — 
that  of  elevating  grain  —  was  within  legislative  control  as  to  the 
matter  of  rates.  It  was  said  in  the  opinion :  "  In  the  cases  before 
us  the  records  do  not  show  that  the  charges  fixed  by  the  statute 
are  unreasonable."  Hence,  there  was  no  occasion  for  saying  any- 
thing as  to  the  power  or  duty  of  the  courts  in  case  the  rates,  as 
estabUshed,  had  been  found  to  be  unreasonable.  It  was  enough 
thai,  upon  examination,  it  appeared  that  there  was  no  evidence 
upon  which  it  could  be  adjudged  that  the  rates  were  in  fact  open 
to  objection  on  that  ground. 

These  cases  all  support  the  proposition  that,  while  it  is  not  the 
province  of  the  courts  to  enter  upon  the  merely  administrative 
duty  of  framing  a  tariflE  of  rates  for  carriage,  it  is  within  the 
scope  of  judicial  power,  and  a  part  of  judicial  duty,  to  restrain 
anything  which,  in  the  form  of  a  regulation  of  rates,  operates  to 
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deny  to  the  owners  of  property  invested  in  the  business  of  trans- 
portation that  equal  protection  which  is  the  constitutional  right  of 
all  owners  of  other  property.  There  is  nothing  new  or  strange  in 
this.  It  has  always  been  a  part  of  the  judicial  function  to  deter- 
mine whether  the  act  of  one  party  (whether  that  party  be  a  single 
individual,  an  organized  body,  or  the  public  as  a  whole)  operates 
to  divest  the  other  party  of  any  rights  of  person  or  property.  In 
every  Constitution  is  the  guaranty  against  the  taking  of  private 
property  for  public  purposes  without  just  compensation.  The 
equal  protection  of  the  laws,  which,  by  the  fourteenth  amendment, 
no  state  can  deny  to  the  individual,  forbids  legislation,  in  what- 
ever form  it  may  be  enacted,  by  which  the  property  of  one  indi- 
vidual is,  without  compensation,  wrested  from  him  for  the  benefit 
of  another,  or  of  the  public.  This,  as  has  been  often  observed,  is 
a  government  of  law,  and  not  a  government  of  men ;  and  it  must 
never  be  forgotten  that  imder  such  a  government,  with  its  consti- 
tutional Umitations  and  guaranties,  the  forms  of  law  and  the 
machinery  of  government,  with  all  their  reach  and  power,  must, 
in  their  actual  workings,  stop  on  the  hither  side  of  the  unneces- 
sary and  uncompensated  taking  or  destruction  of  any  private 
property,  legally  acquired  and  legally  held.  It  was,  therefore, 
within  the  competency  of  the  Circuit  Court  of  the  United  States 
for  the  western  district  of  Texas,  at  the  instance  of  the  plaintiff, 
a  citizen  of  another  state,  to  enter  upon  an  inquiry  as  to  the 
reasonableness  and  justice  of  the  rates  prescribed  by  the  railroad 
commission.  Indeed,  it  was,  in  so  doing,  only  exercising  a  power 
expressly  named  in  the  act  creating  the  commission. 

A  classification  was  made  by  the  commission,  and  different 
rates  established  for  different  kinds  of  goods.  These  rates  were 
prescribed  by  successive  circulars.  Classification  of  rates  is  based 
on  several  considerations,  such  as  bulk,  value,  facility  of  handling, 
etc.  It  is  recognized  in  the  management  of  all  railroads,  and  no 
complaint  is  here  made  of  the  fact  of  classification,  or  the  way  in 
which  it  was  made  by  the  commission.  By  these  circulars,  rates 
all  along  the  line  of  classification  were  reduced  from  those 
theretofore  charged  on  the  road.  The  challenge  in  this  case  is 
of  the  tariff  as  a  whole,  and  not  of  any  particular  rate  upon  any 
single  class  of  goods.  As  we  have  seen,  it  is  not  the  function  of 
the  courts  to  establish  a  schedule  of  rates.     It  is  not,  therefore, 
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within  our  power  to  prepare  a  new  schedule,  or  rearrange  this. 
Our  inquiry  is  limited  to  the  effect  of  the  tariff  as  a  whole,  includ- 
ing therein  the  rates  prescribed  for  all  the  several  classes  of  goods, 
and  the  decree  must  either  condemn  or  sustain  this  act  of  qaasi 
legislation.  If  a  law  be  adjudged  invalid,  the  court  may  not,  in 
the  decree,  attempt  to  enact  a  law  upon  the  same  subject  which 
shall  be  obnoxious  to  no  legal  objections.  It  stops  with  simply 
passing  its  judgment  on  the  validity  of  the  act  before  it  The 
same  rule  obtains  in  a  case  like  this. 

We  pass  then  to  the  remaining  question :  Were  the  rates,  as 
prescribed  by  the  commission,  unjust  and  unreasonable  ?  The  bill, 
it  will  be  remembered,  was  filed  by  a  second  mortgagee.  The 
railroad  company  was  made  a  defendant,  and  filed  a  cross-bill. 
£ach  of  these  bills  contains  a  general  averment  that  the  rates  are 
unjust  and  unreasonable.  That  the  original  bill,  which  was  filed 
April  30,  1892,  or  some  six  or  seven  months  after  the  action  of 
the  commission,  is  in  these  words  : 

"  Eighth.  That  the  classifications  and  schedules  of  rates  and 
charges  so  announced  and  promulgated  in  and  by  said  commodity 
tariffs  and  circulars  of  said  commission,  or  sought  so  to  be,  as 
hereinbefore  shown,  are  unfair,  unjust  and  unreasonable,  and 
that  the  same  cannot  be  adopted  or  put  or  continued  in 
etfect  by  the  defendant  company  or  defendant  receiver  with- 
out serious  and  irreparable  loss  to  it,  and  serious  and  irre- 
parable injury  to,  and  destruction  of,  the  property,  rights  and 
interests  of  your  orator  and  the  beneficiaries  of  its  trust,  as  here- 
inafter more  fully  set  forth ;  that  the  rates  so  charged  and 
announced  by  said  commission  are  not  compensatory,  and  are 
unreasonably  low,  and  that  the  adoption  and  enforcement  thereof 
would  result,  as  nearly  as  can  be  estimated,  in  a  diminution  of 
revenues  derived  from  the  operation  of  said  International  and 
Great  Northern  railroad,  aggregating  more  than  $200,000  per 
annum ;  and  that  the  revenues  from  said  railroad,  so  reduced  and 
diminished,  would  be  inadequate  and  insuflicient  to  provide  for 
the  payment  of  the  interest  upon  the  prior  obligations  of  the 
defendant  railroad  company,  recited  in  paragraph  4  hereof,  and  the 
interest  upon  the  second  mortgage  bonds  secured  by  said  mort- 
gage to  your  orator  as  trustee,  after  providing  for  the  expenses 
of  operating  said  lines  of  railroad  and  property,  and  maintaining 
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the  same  in  proper  order  and  good  working  condition,  so  that 
the  traffic  and  business  of  said  road,  and  of  every  part  thereof, 
shall  at  all  times  be  conducted  with  safety  to  person  and  prop- 
erty, and  with  due  expedition." 

It  may  not  be  just  to  take  this  as  an  allegation  of  a  mere  mat- 
ter of  fact,  the  truthfulness  of  which  is  admitted  by  the  demur- 
rer, and  which,  as  thus  admitted,  eliminates  from  consideration 
all  questions  as  to  the  true  character  and  eflfect  of  the  rates.  Yet 
it  is  not  to  be  ignored.  There  are  often,  in  pleadings,  general 
allegations  of  mixed  law  and  fact,  such  as  of  the  ownership  of 
property  and  the  like,  which,  standing  alone,  are  held  to  be  suf- 
ficient to  sustain  judgments  and  decrees,  and  yet  are  always 
regarded  as  qualified,  limited,  or  even  controlled,  by  particular 
facts  stated  therein.  It  would  not,  of  course,  be  tolerable  for  a 
court  administering  equity  to  seize  upon  a  technicality  for  the 
purpose,  or  with  the  result,  of  entrapping  either  of  the  parties 
before  it.  Hence,  we  should  hesitate  to  take  the  filing  of  the 
demurrers  to  these  bills  as  a  direct  and  explicit  admission  on  the 
part  of  the  defendants  that  the  rates  established  by  the  commis- 
sion are  unjust  and  unreasonable.  Yet  it  must  be  noticed  that  at 
first  answers  were  filed,  tendering  issue  upon  the  matters  of  fact, 
and  testimony  was  taken,  the  extent  of  which,  however,  is  not 
disclosed  by  the  record.  After  that  the  defendants  applied  for 
leave  to  withdraw  their  answers,  and  file  demurrers.  It  is  not  to 
be  supposed  that  this  was  done  thoughtlessly.  But  one  conclusion 
can  be  drawn  from  that  action,  and  that  is  that,  upon  the  taking 
of  their  testimony,  defendants  became  satisfied  that  the  particu- 
lar facts  were  as  stated  in  the  bills,  and  that  the  conclusions  to  be 
drawn  from  such  facts  could  not  be  overthrown  by  any  other 
matters.  Hence,  if  it  appears  that  the  facts  stated  in  detail  tend 
to  prove  that  the  rates  are  unreasonable  and  unjust,  we  must 
assume,  as  against  the  demurrers,  that  the  general  allegation  here- 
tofore quoted  is  true,  and  that  there  are  no  other  and  diflferent 
facts,  which,  if  proved,  might  induce  a  different  conclusion,  and 
compel  a  different  result. 

What,  then,  are  the  special  facts  disclosed  in  the  several  bills  ? 
It  appears  that  there  is  a  bonded  indebtedness  of  over  $15,000,000, 
and,  in  addition,  capital  stock  to  the  amount  of  $9,755,000  ;  that 
the  bonds  and  stock  were  issued  for,  and  represent,  value ;  and 
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that  the  rates  theretofore  existing  on  the  road  were  not  sufficient 
to  enable  the  company  to  pay  all  the  interest  on  the  bonds.  At 
the  time  suit  was  commenced  the  first  mortgage  bonds  outstand- 
ing amounted  to  $7,054,000,  drawing  six  per  cent  interest ;  the 
second  mortgage  bonds,  to  $7,954,000,  drawing  also  six  per  cent 
interest.  The  stockholders  had  never  received  any  dividends 
whatever  upon  their  investment,  but,  on  the  contrary  (as  appears 
from  the  cross-bill  filed  subsequently  to  the  commencement  of 
the  suit),  they  had  been  forced  to  pay  a  cash  assessment  of  over 
$1,000,000,  or  about  twelve  per  cent  of  the  face  value  of  the 
stock,  for  the  purpose  of  providing  in  part  for  the  interest  upon 
the  first  mortgage  bonds.  The  holders  of  those  bonds  had  been 
compelled  to  accept,  and  had  accepted,  in  payment  of  one-half  of 
the  accrued  and  defaulted  interest  —  a  sum  exceeding  $750,000  — 
deferred  certificates  of  indebtedness  bearing  interest  at  the  rate 
of  five  per  cent.  The  holders  of  the  second  mortgage  bonds  had 
been  called  upon  to  fund,  and  substantially  all  had  consented  to 
fund,  past  due  interest  amounting  to  upwards  of  $1,250,000,  in 
third  mortgage  bonds,  bearing  four  per  cent  interest ;  and  they 
had  also  been  required  to  reduce,  and  substantially  all  had  agreed 
to  reduce,  the  interest  on  their  bonds  to  four  and  a  half  per  cent 
per  annum  for  the  period  of  six  years,  and  thereafter  to  five  per 
cent  per  annum.  For  about  three  years  the  road  had  been  in  the 
hands  of  a  receiver  appointed  on  account  of  the  default  of  the 
company  in  the  payment  of  its  obligations.  A  statement  in 
detail  was  incorporated  in  the  bill,  of  the  earnings  and  operating 
expenses  of  the  road  during  the  years  1889  and  1890,  and  the 
first  nine  months  of  1891,  which  was  supplemented  by  a  like 
statement  in  the  cross-bill  subsequently  filed  of  the  earnings  and 
expenses  for  the  entire  year  1891  and  the  first  three  months  of 
1892.     These  statements  show  the  following  figures : 

1889 :   Earnings $3,488,185  14 

Operating  expenses,  exclusive  of  taxes. . .  2,629,452  90 

Surplus 858,732  24 

1890 :  Earnings 3,646,422  33 

Operating  expenses,  exclusive  of  taxes. . .  3,148,245  09 

Surplus 498,177  24 

1891 :  Earnings 3,648,641  79 

Operating  expenses,  exclusive  of  taxes. . .  3,093,550  20 

Surplus 555,091  59 
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Three  months  of  1892 : 

Earnings $759,176  18 

Operating  expenses,  exclusive  of  taxes. . .  829,074  87 

Deficit 69,898  69 

The  bill  also  contains  a  tabular  statement  of  the  revenue  per 
ton  per  mile  derived  from  the  operation  of  the  road  during  the 
years  1883  to  1893,  inclusive,  as  follows : 

Revenue  per  ton  per  mile  for  1883  (in  cents) 2.03 

"  «  "       1884 1.90 

"  «  "       1885 1.71 

"  "  «       1886 1.65 

"^  «  «       1887 1.38 

«  «  «       1888 1.33 

"  «  "       1889 1.44 

«  "  "       1890 1.38 

«  "  "  1891  (first  nine  months)  . . .  1.30 


The  mileage  owned  and  operated  by  the  company  within  the 
state  of  Texas  amounts  to  825  miles.  There  had  been  necessarily 
expended,  in  cash,  in  the  construction  and  equipment  of  its  road, 
more  than  $50,000  per  mile,  and  it  could  not  be  replaced  for  less 
than  $30,000  per  mile.  There  is  also  this  allegation  in  the  cross- 
bill: 

"  That  the  lines  of  railway  of  your  orator's  company  have  at  all 
times  been  operated  as  economically  as  practicable,  and  that  its 
operating  expenses  have  at  all  times  been  as  reasonable  and  low  in 
amount  as  they  could  be  made  by  economical  and  judicious  man- 
agement, and  that  it  has  not  been  possible  for  your  orator  to 
operate  said  road  for  less  than  it  has  been  operated ;  that  for  the 
year  ending  June  30,  1892,  there  were  employed  by  your  orator's 
company  seventeen  general  officers,  who  received  during  said  year 
an  average  daily  compensation  of  $12.64,  and,  exclusive  of  its 
general  officers,  all  of  its  employees,  during  and  for  the  year  end- 
ing June  30,  1892,  received  an  average  daily  compensation  of 
$2.01,  and  that  at  all  times  your  orator  has  secured  the  service  of 
its  officers  and  employees  as  cheaply  as  practicable,  and  has 
employed  no  more  than  necessary,  and  that  the  above  were  fair 
VOL.  IX. —  84 
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and  reasonable  rates  of  pay ;  that  at  all  times  the  International 
and  Great  Northern  Railroad  Company  has  secured  all  supplies, 
material  and  property,  of  whatever  character,  for  the  operation 
of  its  road,  at  the  cheapest  market  price,  and  at  as  low  rates  as 
the  same  could  be  secured,  and  has  secured  and  used  no  more  than 
actually  necessary  in  the  operation  of  the  road." 

In  the  amendment  to  the  cross-bill,  filed  in  March,  1893,  is 
given  a  table  showing  the  actual  reductions  in  amounts  received 
by  the  railroad  company  for  the  transportation  of  the  different 
classes  of  goods  under  the  operation  of  the  new  tariffs  up  to 
August  31,  1892,  and  amounting  to  $159,69-4.51,  and  also  a  table 
showing  the  per  cent  of  reductions  as  to  different  articles,  vary- 
ing from  five  per  cent,  on  cement,  to  fifty-four  and  ninety  one- 
hundredths  per  cent  on  grain  in  c^oads.  The  bill  also,  in  gen- 
eral terms,  negatives  the  probability  of  any  increase  in  amount  of 
business  to  compensate  for  the  reduction  in  rates,  a  negation  sus- 
tained by  the  figures  given  in  the  amended  bill  as  to  the  actual 
effect  upon  the  receipts.  It  also  contains  a  general  averment  that 
the  rates  on  interstate  business  would  be  injuriously  affected  to  an 
equal  amount  by  reason  of  the  reduction  of  rates  on  business 
within  the  state. 

As  against  these  facts  the  attorney-general  presses  these  mat- 
ters :  In  the  table  in  the  bill  heretofore  referred  to,  showing  earn- 
ings and  expenses  during  the  years  1889  and  1890,  and  the  first 
nine  months  of  1891,  there  is  this  item,  several  times  repeated, 
"  Balance  of  income  account ;  "  and  this  on  September  30,  1891, 
is  stated  at  $3,795,785.68.  Of  what  this  account  is  composed,  we 
are  not  informed.  Possibly,  there  was  included  within  it  the  pro- 
ceeds of  the  land  grant,  which,  as  we  are  told,  was  made  by  the 
state  to  the  corporation.  But,  whatever  it  includes,  it  was  on 
January  1,  1889,  as  stated,  $2,612,118.68,  which  would  make  the 
increase  of  that  account  during  the  two  years  and  nine  months 
to  be  $1,183,667.  Confessedly,  no  interest  was  paid  during  those 
years,  and  that  amounted  each  year  to  something  like  $900,000,  or 
nearly  $2,500,000  for  the  two  years  and  nine  months.  It  is  obvi- 
ous that,  no  matter  what  may  have  been  in  the  bookkeeping  of 
the  company  included  in  this  account,  or  how  much,  or  from  what 
sources,  in  prior  years,  the  road  had  accumulated  this  balance,  the 
increase  during  the  time  stated  did  not  equal  the  accruing  interest 
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Tlie  attorney-general  also  notices  the  report  for  the  year  ending 
June  30,  189^,  made  by  the  company  to  tlie  railroad  commission, 
a  copy  of  which  is  attached  as  an  exhibit  to  the  amendment  to  the 
cross-bill ;  and  from  that  he  tabulates  a  statement  which,  as  he^ 
contends,  shows  that  the  earnings  during  that  year  were  sufficient 
to  pay  the  operating  expenses  and  fixed  charges.  We  give  the 
table  as  he  has  prepared  it : 

Gross  earnings  from  operation $3,568,690  26 

Less  operating  expenses 2,986,204  12 

Income  from  operation $582,486  14 

To  which  should  be  added  amounts  expended  for 
"cost  of  road,  equipment  and  permanent 
improvements,"  admitted  to  have  been  included 
in  operating  expenses 802,085  77 

Dividends  on  (compress)  stocks  owned 8,020  00 

Total  income $892,591  91 

Deductions  from  Income, 

Interest   on   funded    debt  accrued  during  the 

year,  viz. : 
On  $7,954,000  first  mortgage  bonds 

at  six  per  cent $477,240  00 

On   $7,054,000    second  mortgage 

bonds,  one  month,  at  six  per  cent.        35,270  00 
On   $7,054,000  second    mortgage 

bonds,  eleven  months,  at  four  and 

one-half  per  cent 290,977  50 

Total  interest  accrued $803,487  50 

Rental  paid  Colorado  River  Bridge 

Company 14,583  32 

Taxes 28,951  35 

Total  deductions 847,022  17 

Surplus  after  paying  operating  expenses 
proper,  interest  accrued  on  bonds,  taxes, 
etc $45,569  74 
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•  But  this  table  ignores  that  which  is  disclosed  in  the  cross-bill, 
to  wit,  $750,000  in  certificates  of  indebtedness,  bearing  interest 
at  five  per  cent,  and  $1,250,000  third  mortgage  bonds,  bearing 
four  per  cent  interest,  the  interest  on  which  sums  would  exceed 
all  the  apparent  surplus.  These  items  also  appear  in  the  report, 
under  the  head  of  "  Current  liabilities,"  the  total  balance  of  which 

4  _ 

on  July  1,  1892,  is  given  as  $3,772,062.94,  which  sum  may  not 
unreasonably  be  taken  as  showing  by  how  much  the  company  has 
fallen  short  of  paying  its  operating  expenses  and  fixed  charges. 
Again,  the  sum  of  $302,085.77  appears  in  that  table,  under  the 
description  "  Cost  of  road,  equipment  and  pemianent  improve- 
ments, admitted  to  have  been  included  in  operating  expenses," 
and  is  added  to  the  income  as  though  it  had  been  improperly 
included  in  operating  expenses.  But,  before  this  change  can  be 
held  to  be  J)roper,  it  is  well  to  see  what  further  light  is  thrown 
on  the  matter  by  other  portions  of  the  report.  That  states  that 
there  were  no  extensions  of  the  road  during  that  year,  so  that  all 
of  this  sum  was  expended  upon  the  road  as  it  was.  Among  the 
items  going  to  make  up  this  sum  of  $302,085.77  is  one  of  $113,- 
212.09  for  rails ;  and  it  appears  from  the  same  report  that  there 
was  not  a  dollar  expended  for  rails,  except  as  included  within 
this  amount.  Now,  it  goes  without  saying  that  in  the  operation 
of  every  road  there  is  a  constant  wearing  out  of  the  rails,  and  a 
constant  necessity  for  replacing  old  with  new.  The  purchase  of 
these  rails  may  be  called  "  permanent  improvements,"  or  by  any 
other  name,  but  they  are  what  is  necessary  for  keeping  the  road 
in  serviceable  condition.  Indeed,  in  another  part  of  the  report, 
under  the  head  of  "  Renewals  of  Rails  and  Ties,"  is  stated  the 
number  of  tons  of  "  new  rails  laid "  on  the  main  line.  Other 
items  therein  are  for  fencing,  grading,  bridging  and  culvert 
masonry,  bridges  and  trestles,  buildings,  furniture,  fixtures,  etc. 
It  being  shown  aflirmatively  that  there  were  no  extensions,  it  is 
obvious  that  these  expenditures  were  those  necessary  for  a  proper 
carrying  on  of  the  business  required  of  the  company.  Certainly, 
the  mere  title  under  which  these  expenditures  are  once  stated,  is 
not  sufficient  to  overthrow  the  facts — so  fully  and  clearly  shown 
—  that  the  stockholders  have  never  received  any  dividends ;  that 
in  order  to  meet  the  accumulating  interest  on  the  bonds  they 
have  had  to  put  their  hands  in  their  pockets  and  advance  a  million 
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and  over  of  dollars.  Those  are  facts  whose  significance  cannot 
be  destroyed  by  any  mere  manner  of  bookkeeping  or  classification 
of  expenditures. 

Further,  the  attorney-general  asserts  that  there  are  five  trunk 
lines,  of  which  the  International  and  Great  Northern  road  is  one, 
paralleling  each  other,  and  thus  dividing  the  business  of  the  terri- 
tory through  which  they  pass ;  that  the  state  of  Texas  had  made 
large  donations  of  land  to  railroad  companies ;  and  that,  as  appears 
from  its  executive  documents,  this  railroad  company  had  received 
a  donation  of  3,352,320  acres  to  aid  in  its  construction,  as  well  as 
exemption  of  all  its  property  from  taxation  for  twenty-five  years. 
He  also  calls  attention  to  the  financial  depression  which  has  of  late 
years  pervaded  every  avenue  of  trade,  and  adds  a  table  from  the 
report  of  the  commissioner  of  agriculture  of  Texas,  showing,  as  to 
different  articles  produced  in  that  state,  an  increase  in  the  amount 
of  product,  and  a  decrease  in  the  prices  received  therefor,  all  of 
which  considerations,  he  earnestly  insists,  affect  the  question 
of  the  reasonableness  of  the  rates  prescribed. 

None  of  the  matters  mentioned  in  the  foregoing  paragraph 
appear  in  the  pleadings,  or  elsewhere  in  the  record,  and  it  is, 
therefore,  doubtful  to  what  extent  they  may  be  taken  into  con- 
sideration. If  we  may  take  judicial  notice  of  the  five  parallel 
roads,  must  we  also  assume  that  the  existence  of  the  other  four 
diminishes  the  business  of  the  International  and  Great  Northern, 
and  that,  if  they  had  never  been  built,  all  the  business  which  now 
passes  over  the  five  would  have  been  carried  by  the  one  ?  May 
not  the  topography  of  the  country  be  such  as  to  prevent  any  of 
the  business  of  the  other  roads  from  ever  coming  to  the  Inter- 
national and  Great  Northern,  even  if,  without  them,  it  was 
obliged  to  seek  water  or  wagon  transportation  ?  May  not  the 
building  of  those  other  roads  have  increased  the  population  and 
business  to  such  an  extent  that  the  overflow  has,  so  far  from 
diminishing,  really  resulted  in  an  increase  of,  the  business  of  the 
International  and  Great  Northern  ?  If  there  has  been  a  division 
of  business,  has  there  not  also  been  a  competition  by  which  the 
rates  have  been  reduced,  and  reduced  to  such  an  extent  as  to  for- 
bid the  propriety  of  any  further  reduction  ?  If  we  may  take 
judicial  notice  that  the  state  made  a  grant  of  3,000,000  and  odd 
acres  to  the  company,  must  we  also  take  notice  of  the  value  of 


670      Reagan  v.  Farmers'  Loan  &  Trust  Co. 

that  land,  of  its  sale,  and  the  amount  realized  tlieref rom  ?  While, 
undoubtedly,  there  has  been  lately  a  period  of  financial  depres- 
sion, can  we  take  judicial  notice  of  the  extent  to  which  that 
depression  has  reduced  the  prices  of  the  products  of  the  state  f 
And  is  the  report  of  the  commissioner  of  agriculture  of  the  state 
to  be  considered  as  evidence  before  us,  and  accepted  as  substan- 
tially correct,  both  as  to  product  and  prices  ?  And  if  the  depre- 
ciation of  prices,  as  stated  in  said  report,  be  accepted  as  correct, 
will  such  depreciation  uphold  a  compulsory  reduction  of  the  rates 
of  transportation  to  such  an  extent  that  some  of  those  who  have 
invested  their  money  in  railroad  transportation  receive  no  com- 
pensation therefrom  ?  Is  it  just  to  deprive  one  party  of  all  com- 
pensation in  order  that  another  may  make  some  profit  ?  They 
who  invest  their  money  in  railroads  take  the  same  chances  that 
men  engaged  in  other  business  do  of  making  profit  from  the  car- 
rying on  of  their  business ;  and,  as  appears  from  other  cases  sub- 
mitted to  us  with  this,  some  of  the  railroads  in  the  state  of  Texas 
have  been  operated  at  a  constant  loss.  But  such  possibilities  of 
loss  are  simply  the  natural  results  of  all  business  freely  carried  on, 
against  which  the  law  is  powerless  to  afford  protection.  Very 
different  are  the  considerations  which  arise  when  the  strong  arm 
of  the  law  is  invoked  to  compel  parties  engaged  in  legitimate 
business,  and  business  which  cannot  be  abandoned  at  will,  to  so 
reduce  their  charges  for  service  as  to  make  the  carrying  on  of 
that  business  result  in  a  continued  loss.  In  the  one  case  the  law 
is  powerless  to  prevent  injury.  In  the  other  it  is  used  to  work 
injury.  Counsel  suggest  that  the  state  itself  may  construct  and 
operate  railroads,  and  tlien  may  properly  make  rates  so  low  that 
the  business  is  done  at  a  loss.  They  refer  to  the  postal  system  of 
tlie  United  States,  which,  carried  on  for  the  common  welfare,  not 
infrequently  results  in  a  loss,  which  is  made  good  out  of  the  pub- 
lic treasury.  But  the  parallel  is  not  good.  In  the  case  suggested 
the  loss  is  cast,  through  taxation,  upon  the  general  public,  and  all 
bear  their  proportionate  share  of  that  loss  which  is  incurred  in 
securing  a  common  benefit,  while  the  scope  of  this  legislation  is 
to  secure  such  common  benefit  at  the  expense  of  a  single  class. 
The  equal  protection  of  the  laws  —  the  spirit  of  common  justice 
—  forbids  that  one  class  should,  by  law,  be  compelled  to  suffer 
Joss  that  others  may  make  gaui.     If  the  state  were  to  seek  to 
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acquire  the  title  to  these  roads  under  its  power  of  eminent  domain, 
is  there  any  doubt  that  constitutional  provisions  would  require  the 
payment  to  the  corporation  of  just  compensation  —  that  compen- 
sation being  the  value  of  the  property  as  it  stood  in  the  markets 
of  the  world,  and  not  as  prescribed  by  an  act  of  the  legislature  ? 
Is  it  any  less  a  departure  from  the  obligations  of  justice  to  seek 
to  take,  not  the  title,  but  the  use,  for  the  public  benefit,  at  less 
than  its  market  value  ? 

The  act  of  1853,  to  which  reference  has  already  been  made, 
contained  a  section  looking  to  the  acquisition  by  the  state  of  the 
title  to  railroad  property.  Section  17  of  the  act  (Gen.  Laws  Tex. 
1853,  p.  58)  is  as  follows : 

"  If  the  legislature  of  this  state  shall  at  any  time  make  a  pro- 
vision by  law  for  the  repayment  to  any  such  company  of  the 
amount  expended  by  them  in  the  construction  of  said  road, 
together  with  all  moneys  for  permanent  fixtures,  cars,  engines, 
machinery,  chattels  and  real  property  then  in  use  for  the  said 
road,  with  all  moneys  expended  for  repairs  or  otherwise,  and 
interest  on  such  sums  at  the  rate  of  twelve  per  centum  per  annum, 
after  deducting  the  amount  of  tolls,  freights,  passage  money  and 
all  moneys  received  from  tlie  sale  of  lands  donated  by  the  state  to 
said  company,  with  twelve  per  centum  per  annum  interest  on  all 
such  sums,  then  the  road,  with  all  its  fixtures  and  appurtenances 
aforesaid,  and  all  the  lands  donated  to  the  same  by  the  state  and 
remaining  unsold,  shall  vest  in  and  revert  to  the  state,  provided, 
that  the  state  shall  not  be  required  to  pay  or  allow  a  greater  rate 
of  interest  on  any  amount  of  the  money  so  expended  by  any 
company  which  shall  have  been  borrowed  from  this  state  than 
the  state  shall  have  received  for  the  same  from  such  company." 

This  section,  as  will  be  perceived,  provides  for  the  payment  of 
interest  at  the  high  rate  of  twelve  per  cent  on  the  difference 
between  what  the  company  has  paid  out  and  what  it  has  taken  in, 
and  to  that  extent  evidences  the  thought  of  the  state  that  justice 
required  the  return  to  the  builders  of  railroads  of  something 
more  than  the  actual  cost,  as  the  condition  of  depriving  them  of 
the  title.  It  is  only  significant,  however,  as  an  expression  of  the 
thought  of  the  state  at  the  time ;  for,  were  the  provision  ever  so 
unjust,  every  corporation  which,  after  the  passage  of  the  act, 
invested  its  money  in  building  a  road,  would  do  so  with  the 
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knowledge  that  that  was  the  condition  upon  which  the  invest- 
ment was  made,  and  could  not,  therefore,  challenge  its  validity. 

And  now  what  deductions  are  fairly  to  be  drawn  from  all  the 
facts  before  us  ?  Is  there  anything  which  detracts  from  the  force 
of  the  general  allegation  that  these  rates  are  unjust  and  unreason- 
able ?  This  clearly  appears.  The  cost  of  this  railroad  property 
was  $40,000,000.  It  cannot  be  replaced  to-day  for  less  than 
$25,000,000.  There  are  $15,000,000  of  mortgage  bonds  out- 
standing against  it,  and  nearly  $10,000,000  of  stock.  These 
bonds  and  stock  represent  money  invested  in  the  construction  of 
this  road.  The  owners  of  the  stock  have  never  received  a  dollar  s 
worth  of  dividends  in  return  for  their  investment.  The  road  was 
thrown  into  the  hands  of  a  receiver  for  default  in  payment  of  the 
interest  on  tlie  bonds.  The  earnings  for  the  last  three  years  prior 
to  the  establishment  of  these  rates  was  insufficient  to  pay  the 
operating  expenses  and  the  interest  on  the  bonds.  In  order  to 
make  good  the  deficiency  in  interest,  the  stockholders  have  put 
their  hands  in  their  pockets,  and  advanced  over  a  million  of  dol- 
lars. The  supplies  for  the  road  have  been  purchased  at  as  cheap 
a  rate  as  possible.  The  officers  and  employees  have  been  paid  no 
more  than  is  necessary  to  secure  men  of  the  skill  and  knowledge 
requisite  to  suitable  operation  of  the  road.  By  the  voluntary 
action  of  the  company  the  rate,  in  cents,  per  ton,  per  mile,  has 
decreased  in  ten  years  from  two  and  three-hundredths  to  one  and 
three-tenths.  The  actual  reduction  by  virtue  of  this  tariff' in  the 
receipts  during  the  six  or  eight  months  that  it  has  been  enforced 
amounts  to  over  $150,000.  Can  it  be  that  a  tariff  wliicli,  under 
these  circumstances,  has  worked  such  results  to  the  parties  whose 
money  built  this  road,  is  other  than  unjust  and  unreasonable? 
Would  any  investment  ever  be  made  of  private  capital  in  railroad 
enterprises  with  such  as  the  proffered  results  ? 

It  is  unnecessary  to  decide,  and  we  do  not  wish  to  be  under- 
stood as  laying  down  as  an  absolute  rule,  that  in  every  case  a 
failure  to  produce  some  profit  to  those  who  have  invested  their 
money  in  the  building  of  a  road  is  conclusive  that  the  tariff  ie 
unjust  and  unreasonable.  And  yet  justice  demands  that  every 
one  should  receive  some  compensation  for  the  use  of  his  money 
or  property,  if  it  be  possible  without  prejudice  to  the  rights  of 
others.     There  may  be  circumstances  which  would  justify  such 
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a  tariflE.  There  may  have  been  extravagance,  and  a  needless 
expenditure  of  money.  There  may  be  waste  in  the  management 
of  the  road,  enormous  salaries,  unjust  discrimination  as  between 
individual  shippers,  resulting  in  general  loss.  The  constniction 
may  have  been  at  a  time  when  material  and  labor  were  at  the 
highest  price,  so  that  the  actual  cost  far  exceeds  the  present  value. 
The  road  may  have  been  unwisely  built,  in  localities  where  there 
is  no  sufficient  business  to  sustain  a  road.  Doubtless,  too,  there 
are  many  other  matters  affecting  the  rights  of  the  community  in 
which  the  road  is  built,  as  well  a£  the  rights  of  those  who  have 
built  the  road. 

But  we  do  hold  that  a  general  averment  in  a  bill  that  a  tariff, 
as  established,  is  unjust  and  unreasonable,  is  supported  by  the 
admitted  facts  that  the  road  cost  far  more  than  the  amount  of 
the  stock  and  bonds  outstanding;  that  such  stock  and  bonds 
represent  money  invested  in  its  construction  ;  that  there  has  been 
no  waste  or  mismanagement  in  the  construction  or  operation  ;  that 
supplies  and  labor  have  been  purchased  at  the  lowest  possible 
price  consistent  with  the  successful  operation  of  the  road ;  that 
the  rates  voluntarily  fixed  by  the  company  have  been  for  ten 
years  steadily  decreasing,  until  the  aggregate  decrease  has  been 
more  than  fifty  per  cent ;  that,  under  the  rates  thus  voluntarily 
established,  the  stock,  which  represents  two-fifths  of  the  value, 
has  never  received  anything  in  the  way  of  dividends,  and  that  for 
the  last  three  years  the  earnings  above  operating  expenses  have 
been  insufficient  to  pay  the  interest  on  the  bonded  debt,  and  that 
the  proposed  tariff,  as  enforced,  will  so  diminish  the  earnings  that 
they  will  not  be  able  to  pay  one-half  the  interest  on  the  bonded 
debt  above  the  operating  expenses ;  and  that  such  an  averment, 
so  supported,  will,  in  the  absence  of  any  satisfactory  showing 
to  the  contrary,  sustain  a  finding  that  the  proposed  tariff  is 
unjust  and  unreasonable,  and  a  decree  restraining  it  being  put  in 
force. 

It  follows  from  these  considerations  that  the  decree,  as  entered, 
must  be  reversed,  in  so  far  as  it  restrains  the  railroad  commission 
from  discharging  the  duties  imposed  by  this  act,  and  from  pro- 
ceeding to  establish  reasonable  rates  and  regulations,  but  must  be 
affirmed  so  far  only  as  it  restrains  the  defendants  from  enforcing 
VOL.  IX. —  85 
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the  rates  already  established.     The  costs  in  this  court  will  be 
divided.     Decree  accordingly.* 

1.  Railroad  compaxiies  —  regrulation  of  charges  by  state — reasonable- 
ness  of  charges. —  On  the  regulation  of  the  charges  of  railroad  companies, 
either  directly  by  the  legislature  or  through  a  commission,  see  generally  Chi- 
cago, etc.,  R.  Co.  V.  Minnesota,  2  Am.  R.  R.  &  Corp.  Rep.  564,  and  note;  Well- 
man  V.  Chicago  &  Grand  Trunk  R.  Co.,  8  Am.  R.  R.  &  Corp.  Rep.  703; 
Budd  V.  New  York,  5  Am.  R.  R.  &  Corp,  Rep.  610;  Chicago  &  Grand  Trunk 
R.  Co.  V.  Wellman,  5  Am.  R.  R.  &  Corp.  Rep.  638;  Commonwealth  v.  Cov- 
ington &  C.  Bridge  Co.,  7  Am.  R.  R.  &  Corp.  Rep.  638.  At  the  same  time 
that  the  principal  case  was  decided  four  other  cases  were  disposed  of  Involv- 
ing the  same  questions.  Reagan  v.  Mercantile  Trust  Co.,  154  U.  S.  413;  14 
Sup.  Ct.  Rep.  1060;  Reagan  v.  Mercantile  Trust  Co.  (two  cases),  154  U.  8. 
418;  14  Sup.  Ct.  Rep.  1062;  Reagan  v.  Farmers'  Loan  &  Trust  Co.,  154  U.  8. 
420;  14  Sup.  Ct.  Rep.  1062.  In  the  first  of  these  cases  it  is  intimated  that  the 
determination  of  a  question  as  to  the  reasonableness  of  rates  for  carriage 
imposed  by  a  state  upon  a  railroad  company  may  be  affected  by  the  fact  that 
part  of  the  railroad  owned  and  operated  by  it  is  outside  the  state. 

In  Railroad  Commissioners  v.  Pensacola  &  A.  R.  Co.,  24  Fla.  417  (1888),  the 
railroad  company  filed  a  bill  against  the  railroad  commissioners  of  Florida  to 
enjoin  them  from  promulgating  as  binding  certain  specified  rates  or  any  rates 
substantially  similar,  and  also  from  instituting  suits  against  the  complainant 
for  penalties  for  charging  and  receiving  more  than  such  rates.  The  court  held 
that  this  was  not  a  suit  against  the  state  as  to  the  first  part  of  the  relief  prayed, 
but  was  as  to  so  much  of  the  relief  prayed  as  related  to  suits  for  penalties. 
It  was  also  held  in  the  same  case  that  the  act  creating  the  board  of  commis- 
sioners invested  them  with  a  discretion  in  tlie  matter  of  establishing  rates,  that 
the  courts  could  not  control  this  discretion,  that  the  reasonableness  of  rates 
established  by  the  commission  w^as  not  open  to  investigation  in  such  a  suit, 
and  that,  if  injustice  was  done  by  the  rates  established,  some  other  remedy 
must  be  sought.  In  the  subsequent  case  of  Pensacola  &  A.  R.  Co.  v.  State, 
26  Fla.  310  (1889),  which  was  a  suit  to  recover  a  penalty  for  charging  and 
receiving  more  than  the  rates  established  by  the  commission,  it  was  held  that 
the  establishment  of  a  tariff  of  freight  and  passenger  rates  which  would  not 
pay  operating  expenses  was  an  abuse  of  the  discretion  to  prescribe  just  and 
reasonable  rates,  and  amounted  to  a  taking  of  the  company's  property  without 
just  compenstition ;  that  when  there  is  room  for  difference  of  opinion  as  to 
whether  a  tariff  of  rates  will  prove  remunerative  or  not,  the  court  will  not 
interfere,  but  leave  the  rates  to  the  test  of  experience ;  and  that  the  court  will 
not  interfere  with  some  part  or  parts  of  the  tariff  of  rates,  when  the  same  are 
not  assailed  as  an  entirety. 

See,  also,  Board  of  Railroad  Commissionera  of  Kansas  v.  Symns  Grocer 
Co.,  post. 

2.  Power  of  state  to  regulate  the  charge  of  federal  railroad  corpora- 
rations  with  respect  to  interstate  traffic. —  In  Reagan  v.  Mercantile  Trust 


♦Reported  in  154  U.  S.  362;  14  Sup.  Qt.  Rep.  1047. 
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Co.,  154  U.  8.  413;  14  Sup.  Ct.  Rep.  1060,  this  question  arose  and  it  was  therein 
held  that  a  railway  corporation  created  by  act  of  congress  is  subject  to  the 
control  of  a  state,  as  to  reasonable  rates  for  transportation  wholly  within  the 
state,  where  nothing  in  the  act  creating  it  indicates  an  intent  to  remove  it  from 
such  control,  and  the  enforcement  of  such  rates  will  not  disable  it  from  dis- 
charging all  the  duties  and  exercising  all  the  powers  conferred  by  congress. 
The  court  says:  "The  Texas  and  Pacific  railway  is  a  corporation  organized 
under  the  laws  of  the  United  States  (16  Stat.  573);  and  by  reason  of  that  fact 
it  is  earnestly  insisted  by  counsel  for  it  and  the  trust  company  that  it  is  not 
subject  to  the  control  of  the  state,  even  as  to  rates  for  transportation  wholly 
within  the  state.  The  argument  is  that  it  receives  all  its  franchises  from  con- 
gress; that  among  those  franchises  is  the  right  to  charge  and  collect  tolls;  and 
that  the  state  has  not  the  power,  therefore,  in  any  manner,  to  limit  or  qualify 
such  franchise.  This  is  an  important  question,  and  deserves  consideration, 
even  though,  in  respect  to  other  matters,  the  facts  should  present  a  case 
exactly  parallel  to  that  just  decided,  and  calling  for  a  like  decision,  because, 
if  the  state  has  no  control  in  the  matter,  the  decree  should  not  be  affirmed  in 
part,  but  in  toto. 

"We  are  of  the  opinion  that  the  contention  of  the  railway  and  trust  compa- 
nies cannot  be  sustained,  and  that  the  reasoning  in  the  cases  of  Thomson  v. 
Railroad  Co.,  9  Wall.  579,  and  Railroad  Co.  v.  Peniston,  18  Wall.  536,  leads 
to  this  conclusion. 

'*  In  the  first  of  those  cases  these  facts  appeared:  The  Union  Pacific  Railway 
Company  (Eastern  Division),  a  corporation  created  by  the  legislature  of 
Kansas,  received  government  aid  in  bonds  and  land,  and,  thus  aided,  con- 
structed its  road,  to  become  one  link  in  the  transcontinental  line  known  as  the 
Union  Pacific  system.  After  its  construction,  the  legislature  of  Kansas  hav- 
ing enacted  a  law  laying  certain  taxes  upon  its  property,  a  bill  was  filed  to 
restrain  the  collection  of  those  taxes,  on  the  ground  that  the  property  of  the 
company  was  mortgaged  to  the  United  States,  and  that  it,  under  the  con* 
gressional  grant,  was  bound  to  perform  certain  duties,  and  ultimately  pay  five 
per  cent  of  its  net  earnings  to  the  United  States  —  an  obligation  which  would 
be  greatly  hindered  if  the  taxes  imposed  should  be  collected.  But  this  con- 
tention was  not  sustained,  and  while  it  was  said  by  the  chief  justice,  deliver- 
ing the  opinion  of  the  court,  that  congress  had  the  power  to  provide  an 
exemption  from  st(itc  taxation  in  such  a  case,  there  was  no  exemption  in  the 
absence  of  legislation  to  that  effect.  This  decision  was  followed  by  that  in 
the  other  case,  in  which  a  like  exemption  was  sought  of  the  property  belong- 
ing to  the  Union  Pacific  Railroad  Company  —  a  corporation  created,  like  the 
Texas  and  Pacific  Railway  Company,  by  an  act  of  congress,  and  also,  like  the 
Kansas  company,  aided  by  the  government  in  lands  and  bonds  —  but  here, 
too,  by  a  majority  of  the  court,  the  claim  of  exemption  was  denied.  ♦  ♦  » 
Similarly,  we  think  it  may  be  said  that,  conceding  to  congress  the  power  to 
remove  the  corporation,  in  all  its  operations,  from  the  control  of  the  state,  there 
is  in  the  act  creating  this  company  nothing  which  indicates  an  intent  on  the 
part  of  congress  to  so  remove  it,  and  there  is  nothing  in  the  enforcement  by 
the  state  of  reasonable  rates  for  transportation  wholly  within  the  state  which 
will  disable  the  corporation  from  discharging  all  the  duties  and  exercising  all 
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the  powers  conferred  by  congress.  By  the  act  of  incorporation,  congress 
authorized  the  company  to  build  its  road  through  the  state  of  Texas.  It  Rnew 
that,  when  constructed,  a  part  of  its  business  would  be  the  carrying  of  per- 
sons and  property  from  points  within  the  state  to  other  points  also  within  the 
state,  and  that  in  so  doing  it  would  be  engaged  in  a  business,  control  of  which 
is  nowhere,  by  the  Federal  Constitution,  given  to  congress.  It  must  have  been 
known  that,  in  the  nature  of  things,  the  control  of  that  business  would  be 
exercised  by  the  state ;  and  if  it  deemed  that  the  interests  of  the  nation,  and 
the  discharge  of  the  duties  required  on  behalf  of  the  nation  from  this  corpora- 
tion, demanded  exemption  in  all  things  from  state  control,  it  would  unques- 
tionably have  expressed  such  intention  in  language  whose  meaning  would  be 
clear.  Its  silence  in  this  respect  is  satisfactory  assurance  that,  in  so  far  as  thia 
corporation  should  engage  in  business  wholly  within  the  state,  it  intended  that 
it  should  be  subjected  to  the  ordinary  control  exercised  by  the  state  over  such 
business.  Without,  therefore,  relying  at  all  upon  any  acceptance  by  the  rail- 
road corporation  of  the  act  of  the  legislature  of  the  state  passed  in  1873  in 
respect  to  it,  we  are  of  opinion  that  the  Texas  and  Pacific  Railway  Companj 
is,  as  to  business  done  wholly  within  the  state,  subject  to  the  control  of  the 
state  in  all  matters  of  taxation,  rates  and  other  police  regulations." 


BoABD  OF  Railboad   Combs.   OF  State  OF  Kaksas  bt  al.  v. 

Symns  Gbooeb  Co.  bt  al. 

(Supreme  Court  of  Kansas,  January  6,  1894.) 
1.  Railroad  bates.    Bill  of  shipper  to  enjoin  the  adoption  and 

ENFORCEMENT  OF  RATES  FIXED  BY  RAILROAD  COMMISSIONERS.      The  board  of 

railroad  commissioners  made  a  finding  and  decision  reducing  rates  of  freight 
upon  carload  lots  of  sugar,  coffee,  beans  and  canned  goods,  making  them  con- 
siderably less  than  the  rates  upon  the  same  commodities  when  shipped  in  less 
than  carload  lots.  A  shipper,  whose  business  mostly  required  the  use  of  the 
rates  fixed  for  less  than  carloads,  and  who  claimed  that  the  proposed  rates 
would  operate  to  his  injury  and  to  the  benefit  of  other  shippers  who  would 
use  the  carload  rates,  brought  an  action  against  the  board  to  enjoin  it  from 
promulgating  and  putting  in  force  the  new  schedule  of  rates,  contending,  not 
that  they  were  unreasonably  low  or  unremunerative  to  the  carrier,  but  that 
the  enforcement  of  them,  without  making  a  reduction  of  the  rates  for  the 
shipment  of  smaller  quantities,  was  a  discrimination  against  him  which  should 
be  enjoined.  Held,  that  the  plaintiff  had  no  such  interest  as  entitled  him  to 
enjoin  the  board  from  putting  in  force  its  finding  and  decision,  and  that  he 
was  not  entitled  to  the  relief  demanded. 

THIS  was  an  action  of  injunction  to  prevent  the  promulgation 
and  enforcement  of  a  revision  of  the  freight  rates  made  bj 
the  board  of  railroad  commissioners,  by  which  the  rates  on  car- 
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load  lots  of  sugar,  coffee,  beans  and  canned  goods  were  reduced. 
The  action  was  brought  by  the  Symns  Grocer  Company  of 
Atchison,  on  behalf  of  itselt  and  others  similarly  situated,  against 
the  board  of  railroad  'commissioners,  the  Missouri  Pacific  Rail- 
way Company,  the  Atchison,  Topeka  and  Santa  Fe  Railroad 
Company,  the  Chicago,  Rock  Island  and  Pacific  Railroad  Com- 
pany, the  Kansas  City,  Ft.  Scott  and  Memphis  Railway  Com- 
pany, the  Missouri,  Kansas  and  Texas  Railway  Company  and  the 
Union  Pacific  Railway  Company.  The  grocer  company,  in  its 
petition,  alleges  substantially  that  it  was  engaged  in  jobbing 
sugar,  coffee,  beans  and  canned  goods  throughout  the  state  of 
Kansas,  and  that  there  were  a  number  of  other  parties,  located 
in  Atchison,  Leavenworth,  Kansas  City,  Kans.,  and  Ft.  Scott, 
engaged  in  a  like  business,  whose  interest  it  is  to  distribute  com- 
modities throughout  the  state  in  less  than  carload  lots ;  and  that 
they  had  expended  large  sums  of  money  in  securing  permanent 
facilities  required  by  their  business,  and  all  are  interested  in  the 
relief  sought.  It  is  further  averred  that  heretofore  there  had 
been  established  and  maintained  rates  relatively  reasonable  and 
just  between  carload  and  less  than  carload  lots  of  the  commodi- 
ties named,  under  which  it  was  immaterial  whether  goods  were 
shipped  in  carload  or  less  than  carload  lots ;  and  that  the  plaintiff 
had  built  up  and  established  a  large  business  in  the  interior  of 
the  state,  relying  upon  their  right  under  the  law  to  the  continu- 
ance of  reasonable  and  non- discriminating  rates,  and  upon  the 
belief  that  the  board  would  never  make  any  unfair  or  unreason- 
able discrimination  between  carload  lots  and  smaller  quantities  of 
such  goods.  That  prior  to  March  1,  1892,  there  were  established 
at  the  cities  of  Salina,  Hutchinson,  Wichita  and  Arkansas  City 
firms,  persons  and  corporations  engaged  in  a  similar  business  to 
that  of  plaintiff,  who  were  competitors  of  plaintiff  and  others 
engaged  in  the  business  of  selling  job  lots  of  the  articles  named, 
and  as  such  came  in  direct  competition  with  the  plaintiff,  and 
were  entitled  to  equal  and  just  rates  on  the  lines  of  railroad  with- 
out discrimination  in  favor  of  or  against  plaintiff.  That,  instead  of 
this,  the  board  of  railroad  commissioners,  on  March  5,  1892,  made 
and  promulgated  an  order  reducing  the  rates  on  sugar  in  carload 
lots  from  Atchison  and  the  other  jobbing  points  in  eastern  Kansas  to 
fifteen  cents  per  100  pounds  and  making  the  rate  on  canned  goods, 
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coflFee  and  beans  in  carload  lots  twenty-two  cents  to  Salina,  twenty- 
five  cents  to  Hutchinson  and  Wichita,  and  twenty-eight  cents  to 
Arkansas  City;  whereas  the  rate  on  less  than  carload  lots  was 
permitted  to  remain  at  thirty-four  cents  per  100  pounds  to  Salina, 
forty-one  cents  to  Wichita  and  Hutchinson,  and  forty-nine  cents 
to  Arkansas  City.  That  the  reasonable  difference  between  rates 
in  carload  and  less  than  carload  lots  should  not  exceed  five  cents 
per  100  pounds,  and  that  the  rate  established  was  unreasonable 
and  discriminating,  and,  if  made  effective,  would  injure  and 
destroy  the  business  which  had  been  built  up  by  the  plaintiff.  It 
was  further  alleged  that  the  making  of  the  order  was  a  covert  and 
unlawful  attack  on  the  rights  of  the  plaintiff  under  the  interstate 
commerce  laws  of  the  United  States.  The  Bittman-Todd  Grocer 
Company  and  Rohlfing  &  Co.,  wholesale  grocers  of  Leavenwortli, 
were,  on  their  own  application,  made  parties  to  the  action,  and 
joined  the  plaintiff  in  asking  the  relief  prayed  for  in  the  petition. 
The  answer  filed  by  the  board  of  railroad  commissioners  recited 
the  facts  which  led  up  to  the  making  of  the  order  complained  of, 
and  alleged  that  the  rates  established  by  it  were  reasonable,  just 
and  non-discriminative ;  and,  further,  that  they  stood  ready  at  all 
times  to  hear,  consider  and  determine  any  matter  of  freight  rates 
connected  with  the  business  done  by  the  plaintiffs  within  the  state 
of  Kansas,  and  to  adjust  the  same  so  that  they  might  be  reasona- 
ble, just  and  equitable.  The  Chicago,  Rock  Island  and  Pacific 
Railroad  Company  answered,  alleging  that  the  rates  established 
were  unjust  and  unreasonable,  and,  further,  that  they  would  not 
afford  tlie  railroad  company  a  just  and  reasonable  compensation 
for  carrying  the  commodities  between  the  points  named  in  the 
order.  The  answers  of  the  Union  Pacific  Railway  Company  and 
the  Missouri,  Kansas  and  Texas  Railway  Company  were  substan- 
tially the  same.  So  was  that  of  the  Missouri  Pacific  Railway 
Company,  which  contained  the  further  averment  that  the  com- 
modities named  in  the  order  were  produced  outside  of  Kansas, 
and  were  the  subject  of  interstate  commerce,  over  which  the  board 
had  no  jurisdiction  to  establish  the  rates  sought  to  be  fixed  by  its 
order.  The  Atchison,  Topeka  and  Santa  Fe  Railroad  Company  filed 
an  answer,  disclaiming  any  interest  in  the  controversy  except  to 
learn  what  was  required  of  it  bylaw,  and  alleging  that  the  interior 
jobbers  at  Wichita,  Hutchinson,  Salina  and  Arkansas  City,  upon 
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whose  complaint  the  order  was  made,  were  interested,  and  should  be 
made  parties  to  the  cause.  The  interior  jobbers  did  intervene,  and 
filed  an  answer,  which,  among  other  things,  alleged  that  the  rates 
established  by  the  board  of  railroad  commissioners  upon  the  com- 
modities named  in  its  order  were  just  and  reasonable,  and  not  dis- 
criminative. When  the  action  was  instituted  a  temporary  injunction 
was  granted  by  the  court,  and  afterwards  a  motion  to  dissolve  this 
injunction  was  made  by  the  board  of  railroad  commissioners  and  the 
interior  jobbers  upon  the  grounds ;  First,  that  the  court  had  no  juris- 
diction to  entertain  the  action  or  to  grant  the  injunction ;  second, 
thrft  the  amended  petition  filed  in  the  action  did  not  state  facts 
sufiicient  to  constitute  a  cause  of  action ;  and,  third,  that  the  alle- 
gations of  the  petition  were  not  true,  exceptT  as  admitted  in  the 
answers  of  the  defendants.  A  hearing  of  this  motion  was  had  by 
the  court  on  August  13,  1892,  when  it  determined  that  the 
injunction  should  be  continued,  and,  therefore,  overruled  the 
motion  to  dissolve  the  same.  Of  this  ruling  the  plaintiffs  in  error 
complain. 

Z.  Houh^  Geo.  7?.  Pech^  A.  A.  Hurd^  Robert  Dunlap,  T.  F. 
GarveVy  and  Edwin  White  Moore^  for  plaintiffs  in  error.  Jioss- 
ington^  Smith  <&  Dallcbs^  John,  C.  Tomlimson  and  Henry  EUiston^ 
for  defendants  in  error. 

Johnston,  J.  {after  stating  the  facts).  For  several  months 
prior  to  March  5,  1892,  the  board  of  railroad  commissioners  had 
been  considering  the  complaint  of  the  wholesale  merchants  of 
Wichita,  Hutchinson,  Salina  and  Arkansas  City  that  the  freight 
rates  upon  certain  merchandise  were  excessive,  unreasonable  and 
unjust.  After  considerable  controversy  with  the  railroad  com- 
panies, the  board  finally  reached  the  decision  that  the  carload 
rates  on  sugar,  coffee,  beans  and  canned  goods  were  too  high,  and 
upon  the  date  named  a  finding  and  decision  were  announced  fixing 
the  carload  rates  from  the  eastern  cities  of  the  state  to  the  interior 
cities  which  have  been  named  on  sugar  at  fifteen  cents  per  100 
pounds,  and  on  the  other  commodities  which  have  been  mentioned 
a  rate  of  twenty-two  cents  to  Salina,  twenty-five  cents  to  Wichita 
and  Hutchinson,  and  twenty-eight  cents  to  Arkansas  City.  The 
decision  was  to  become  effective  on  March  16, 1892,  but  before  that 
time,  and  upon  the  application  of  the  Synms  Grocer  Company,  a 
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wholesale  deaier  at  Atchison,  a  temporary  order  was  obtained, 
enjoining  the  board  of  railroad  commissioners,  as  well  as  the  rail- 
road companies,  from  putting  in  force  the  schedule  of  rates  which 
the  board  had  established.  There  was  considerable  testimony  taken 
with  respect  to  the  cost  of  transportation  of  the  commodities 
named,  and  what  were  reasonable  charges  for  the  same,  and  also  as 
to  the  diflEerence  in  the  expense  of  transporting  such  merchandise 
in  carload  lots'  and  in  less  quantities,  as  well  as  the  difference  in 
charges  usually  made  between  the  two  methods  of  transportation. 
We  have  examined  this  testimony,  but  the  view  which  we  take 
renders  an  analysis  of  the  same  .unnecessary.  At  the  outset,  the 
right  of  the  plaintiff  below,  a  shipper,  to  maintain  an  action 
enjoining  the  board  of  railroad  commissioners  and  preventing  the 
promulgation  and  enforcement  of  their  order,  is  challenged. 
There  is  no  contention  by  the  plaintiff  below  that  the  rates 
established  are  too  low,  nor  that  they  are  unremunerative  to  the 
carrier.  IsTone  of  the  railroad  companies  have  appeared  here 
except  the  Atchison,  Topeka  and  Santa,  Fe,  and  it  has  filed  a  cross- 
petition,  alleging  that  the  court  erred  in  granting  and  in  sustain- 
ing the  order  of  injunction.  The  rates  which  were  fixed  by  the 
board  must,  therefore,  be  regarded  as  just  and  reasonable  in  them- 
selves ;  and  the  only  complaint  is  that  other  rates  are  too  high, 
and,  therefore,  the  board  should  not  be  permitted  to  put  one  sched- 
ule or  revision  in  force  until  another  schedule  has  been  revised 
and  reduced.  The  rates  established  are  open  alike  to  the  plain- 
tiff below  and  all  other  shippers  who  desire  to  send  merchandise 
in  carload  loads.  Can  a  shipper  who  anticipates  that  at  some  time 
he  will  send  goods  in  smaller  quantities  tie  the  hands  and  stay  the 
action  of  the  board  which  has  entered  upon  a  revision  of  rates, 
and  has  established  a  schedule  for  carload  lots,  which  of  itself  is 
confessedly  just,  because  it  has  not  yet  reached  and  revised  a  rate 
for  shipments  of  like  merchandise  under  different  conditions  and 
in  smaller  quantities  ?  We  think  not.  It  is  well  settled  that  it 
is  competent  for  the  state  legislature  to  establish  rates  and  classifi- 
cations to  be  charged  by  railroad  companies  for  the  transportation 
of  passengers  or  freight  between  points  on  their  line  within  the 
state,  and  also  that  this  power  may  be  largely  delegated  to  boards 
of  commissioners.  Munn  v.  Illinois,  94  U.S.  113;  Chicago, etc, 
By.  Co.  V.  Minnesota,  134  U.  S.  418 ;  10  Sup.  Ct  Rep.  462, 702 ; 
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Budd  V.  New  York,  143  tJ.  S.  517;  12  Sup.  Ct.  Rep.  468. 
Under  the  act  of  1883,  as  sincje  amended,  a  code  of  rules  is  pro-' 
vided  for  the  regulation  and  control  of  railroads,  and  it  confers 
upon  a  board  of  railroad  commissioners  the  power  to  establish  or 
revise  rates  of  transportation ;  and  the  finding  and  adjudication 
of  that  board  as  to  rates  is  to  be  accepted  by  the  railway  com- 
pany, posted  up  in  the  depots  on  the  line  of  its  road,  and  taken  as 
a  reasonable  compensation  for  the  service  for  which  they  are  pro- 
vided, until  the  contrary  is  proved.  The  finding  and  adjudica- 
tion of  the  board  is  prima  facie  evidence  of  the  matters  therein 
stated,  and  of  what  is  a  reasonable  charge  in  all  actions  for  such 
service.  Gen.  Stat.  1889,  pars.  1334,  1337,  1339,  1341.  The 
classification  of  freights  and  the  adjustment  of  rates  so  devolved 
upon  the  board  is  a  matter  of  considerable  difficulty,  as  it  involves 
so  many  elements,  and  is  affected  by  so  many  circumstances.  In 
determining  what  are  reasonable  and  just  rates  much  discretion 
is  necessarily  invested  in  the  board,  and,  so  long  as  it  acts  within 
the  limits  of  that  discretion,  its  acts  cannot  be  enjoined  or  inter- 
rupted. The  courts  cannot  trench  upon  its  jurisdiction,  nor  exercise 
the  discretion  and  power  vested  in  it.  Members  of  that  tribunal 
are  presumed  to  have  been  chosen  with  reference  to  their  judg- 
ment, discretion  and  special  fitness;  and  it  is  presumed  that 
by  special  study  and  experience  they  will  become  qualified  to 
master  the  details  and  intricacies  of  rates  and  tariffs.  Much  of 
the  information  respecting  transportation  is  under  the  control  of 
the  railroad  companies,  and  not  accessible  to  the  occasional  patron 
of  the  roads ;  and  hence  the  commissioners  are  created  with  the 
right  to  inquire,  to  classify  and  to  decide.  Although  not  clothed 
with  all  the  functions  of  a  court,  they  are  authorized  to  determine 
what  are  just  and  reasonable  rates.  In  a  certain  sense  they  stand 
as  guardians  of  the  public  for  the  protection  of  shippers  and 
patrons.  Their  determination  is  binding  and  conclusive  unless 
the  railroad  companies  can  show  that  their  findings  and  decisions 
are  unjust  and  unreasonable.  It  can  hardly  be  that  the  decision 
of  a  board  so  constituted,  which  is  applicable  to  the  entire  state, 
<5Bn  be  stayed  or  set  aside  at  the  suit  of  an  individual  for  whom 
no  service  has  yet  been  perfonned,  and  who  may  or  may  not 
bring  himself  within  the  operation  of  the  decision.  The  schedule 
VOL.  IX. —  86 
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of  rates  sought  to  be  enjoined  is  designed  for  the  whole  state,  and 
for  all  who  may  desire  to  avail  themselves  of  it.  Every  shipper, 
and,  indeed,  every  purchaser,  of  the  commodities  shipped  under 
the  schedule  established  will  be  more  or  less  affected  by  it.  It  is 
a  matter  of  public  concern,  and  a  private  individual  cannot  invoke 
the  extraordinary  remedy  of  injunction  unless  he  has  some  per- 
sonal and  peculiar  interest  not  shared  by  the  pubUc.  As  has 
been  said :  ^^  It  is  not  enough  that  his  damages  are  greater  than 
those  sustained  by  the  general  public,  thus  diflfering  only  in 
degree ;  but  they  must  be  different  in  kind."  Commissioners  v. 
Smith,  48  Kans.  333  ;  29  Pac.  Kep.  565,  and  cases  cited.  The 
Symns  Grocer  Company  may,  by  virtue  of  its  larger  facilities,  be 
affected  in  a  greater  degree  than  other  shippers  in  the  state,  but 
the  injury,  if  there  be  one,  does  not  differ  in  kind  from  that 
suffered  by  other  shippers  throughout  the  state  who  may  utilize 
the  rate  in  the  transportation  of  merchandise.  The  matter,  then, 
being  a  question  of  public  interest,  decided  by  a  public  quasi 
judicial  tribunal,  it  would  seem  that  a  private  shipper  could 
not  maintain  an  action  to  enjoin  the  announcement  and  enforce- 
ment of  the  decision  of  the  board;  but  if,  for  any  cause,  an 
action  would  lie,  it  should  be  brought  in  the  name  of  the  state 
on  the  relation  of  some  public  officer.  Every  time  a  schedule 
of  rates  applicable  throughout  the  state  is  changed,  the  inter- 
ests of  a  great  many  are  necessarily  affected.  A  change  may 
operate  beneficially  as  to  some,  while  as  to  others  it  may  not 
be  as  favorable  as  were  the  pre-existing  rates.  Can  it  be  that 
some  one  of  the  thousands  of  individuals  affected  may  challenge 
the  reasonableness  of  the  rate  made,  and  maintain  an  action  in 
his  own  name  to  prevent  the  board  from  putting  into  operation 
such  a  state  schedule  until  he  can  have  an  adjudication  as  to 
whether  it  injuriously  affects  him  ?  It  has  been  well  said  that,  if 
one  shipper  may  maintain  the  action,  another  shipper,  liable  to  be 
affected  by  the  rate,  living  in  another  part  of  the  state,  may  like- 
wise maintain  the  action ;  and  in  this  way  there  might  result  a 
conflict  in  the  various  courts  of  the  state.  The  District  Court  in 
one  county  might  find  the  order  or  rate  reasonable,  while  the  Dis- 
trict Court  in  another  county  might  find  it  unreasonable.  One 
court  might  enjoin  the  enforcement  of  the  decision,  and  another 
decide  that  it  should  be  put  in  operation.    These  illustrations  only 
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show  the  confusion  that  might  arise  if  an  individual  or  shipper 
who  has  no  special  interest  should  be  allowed  to  enjoin  the  putting 
in  effect  of  such  a  decision. 

We  are  cited  to  cases  where  injunction  was  maintained  by  the 
railroad  company  against  the  enforcement  of  the  order  of  such  a 
board,  but  in  these  cases  it  was  held  to  be  maintainable  because 
the  rates  proposed  to  be  put  in  force  were  so  unreasonable  as  to  be 
confiscatory.  The  railroad  company,  being  a  public  carrier,  and 
obliged  to  transport  commodities  offered  for  shipment,  and  use 
their  property  in  so  doing,  it  was  held  that  a  provision  requiring 
the  carriage  of  persons  or  property  without  reward  amounted  to 
the  taking  of  private  property  for  public  use  without  just  com- 
pensation, or  without  due  process  of  law,  and  hence  a  court  of 
equity  might  prevent  the  enforcement  of  such  a  provision. 
Railway  Co.  v.  Dey,  35  Fed.  Rep.  866 ;  Chicago,  etc.,  Ry.  Co.  v. 
Minnesota,  supra  ;  Budd  v.  New  York,  supra.  The  shipper,  how- 
ever, who  is  not  compelled  to  ship,  (Joes  not  stand  in  such  a  posi- 
tion. He  may  utilize  the  rate  prescribed,  or  he  may  not ;  and,  if  an 
injury  is  inflicted,  it  is  not  one  peculiar  to  himself.  Our  attention 
is  also  called  to  Scofield  v.  Railway  Co.,  43  Ohio  St.  571 ;  3  N. 
E.  Rep.  907,  but,  as  will  be  seen,  that  was  not  a  case  against  a 
board  of  railroad  commissioners,  but  was  an  action  against  a  rail- 
way company  to  prevent  a  plain  discrimination  against  particular 
individuals.  We  are  referred  to  no  case  which  can  be  regarded  as 
a  precedent  for  the  claim  made  in  the  one  at  bar.  As  has  been 
said,  the  rates  sought  to  be  enjoined  are  not  claimed  to  be  unrea- 
sonably low,  but  the  complaint  is  that  the  enforcement  of  the 
same  would  operate  injuriously  to  the  plaintiff  below,  unless  a 
corresponding  reduction  was  made  in  the  rates  for  the  shipment 
of  less  than  carload  lots.  It  may  be  that  the  rates  upon  smaller 
quantities  should  be  reduced,  and  it  may  be  that  the  disparity 
between  the  two  classifications  is  so  great  as  to  result  to  the 
detriment  of  some  of  the  shippers.  If  that  be  the  case, 
the  plaintiff  is  not  without  remedy.  The  board  of  railroad 
commissioners  is  a  continuous  body,  and  presumably  is  open 
at  all  times  for  the  readjustment  of  rates,  or  to  correct 
any  inequalities  which  the  practical  operation  of  a  rate  or 
regulation  may  disclose.  The  construction  of  new  roads,  the 
building  of  trade  centers,  and  the  development  of  the  country 
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necessarily  canse  a  disturbance  of  rates ;  and  when  such  changes 
occur,  and  new  circumstances  arise,  the  hoarSi  may  be  required  to 
revise  and  change  existing  rates.  It  is  conceded  by  all  that  a  dis- 
tinction may  be  made  between  the  carriage  of  commodities  in 
carload  lots  and  in  less  quantities.  The  reasons  for  making  such 
classification  are  easily  seen.  It  is  clear  that  the  enforcement  of 
a  reduction  of  rates  upon  one  class  ought  not  to  be  prevented  by 
judicial  interference  because  the  board  has  failed  to  reduce  the 
rate  upon  another  class.  Under  various  provisions  of  the  statute 
application  may  be  made  to  the  board  to  adjust  the  rates  charged 
for  the  class  which  would  embiuce  the  shipment  of  smaller  quan- 
tities of  the  commodities  in  question.  The  fact  that  there  may 
be  too  great  a  disparity  between  the  rates  charged  for  the  two 
classes  can  hardly  be  treated  as  a  statutory  discrimination  within 
the  meaning  of  section  10  of  the  act  providing  for  the  regulation 
and  control  of  railroad  companies.  It  prohibits  a  railroad  com- 
pany from  charging  or  receiving  a  greater  sum  from  one  than 
another  "  for  a  like  service  from  the  same  place,  or  upon  like  con- 
ditions and  under  similar  circumstances."  The  difference  in  con- 
ditions and  circumstances  appears  to  afford  sufficient  ground  for 
a  different  classification  and  a  different  charge.  But,  if  the  classi- 
fication operates  prejudicially  to  the  interests  of  the  complaining 
parties,  they  may  appeal  to  the  board  to  adjust  the  rates  and  cor- 
rect any  inequality  that  may  exist.  The  same  statute  affords  a 
complete  remedy  for  any  discrimination  that  may  be  made.  In 
this  respect  it  operates  as  a  substitute  for  the  remedy  which 
existed  at  common  law.  In  Beadle  v.  Railroad  Co.,  51  Kans.  248 ; 
32  Pac.  Rep.  910,  it  was  decided  that  by  this  act  the  legislature 
had  not  only  given  to  the  shipper  all  his  remedy  at  the  common 
law,  but  had  given  him  a  much  better  and  broader  one,  whereby 
he  was  permitted  to  recover  three  times  the  excess  of  any  over- 
charge exacted  by  the  common  carrier,  or  treble  damages,  with 
attorney's  fees  and  costs.  It  was  said  that  the  legislature  intended 
that  this  statute  should  supersede  the  common  law  concerning 
unreasonable  prices  or  excessive  charges,  and  that  a  shipi)er  would 
not  be  permitted  to  waive  the  statute  and  avoid  its  limitations  by 
an  action  at  common  law ;  and  that,  a  full  remedy  being  given, 
the  parties  are  and  ought  to  be  confined  to  it. 

There  is  no  reason  for  the  claim  that  the  decision  of  the  board 
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is  an  unlawful  interference  with  interstate  commerce.  By  its 
terms  it  is  limited  to  shipments  from  one  point  to  another  within 
the  state,  and  cannot  be  construed  to  affect,  or  as  an  attempt  to 
affect,  interstate  transportation.  It  follows  from  what  has  been 
said  that  the  order  and  judgment  of  the  District  Court  must  be 
reversed.     All  the  justices  concurring.* 

As  to  the  propriety  of  making  a  distinction  between  shipments  of  any  com- 
modity in  carloads  and  less  than  carloads,  see  note  to  Hoover  v.  Pennsylvania 
R.  Co.,  ante,  p.  282.  As  to  relief  by  injunction  against  discriminative  rates 
and  against  the  enforcement  of  rates  fixed  by  railroad  commissioners,  see  note 
to  Seawell  v.  Kansas  City,  etc.,  R.  Co.,  ante;  Reagan  v.  Farmers'  Loan  & 
Trust  Co.,  ante. 


City  of  Abilene  v.  Cowpebthwait. 
(Supreme  Court  of  Kansas,  November  11,  1893.) 

1.  Municipal  corporations.     Liability  for  injtjribs  caused   by  a 

DEPBCTIYE   trapdoor    IN  A  SIDEWALK,   CONSTRUCTED    BY  ABUTTINO    OWNEB 

UNDER  LICENSE  FROM  CITY.  The  Corporate  authorities  of  a  city  permitted  a 
lotowner  to  make  a  dangerous  cellarway  in  a  sidewalk  and  street  in  front  of 
his  house,  which  he  subsequently  covered  with  a  frail  trapdoor  that  was 
defective  in  construction,  and  around  which  no  safeguards  were  placed.  It 
remained  in  this  condition  for  about  two  months,  when  a  person  traveling 
over  the  sidewalk  stepped  upon  the  trapdoor,  which  broke  down,  and  precipi- 
tated him  into  the  excavation  below,  causing  severe  personal  injuries.  Held, 
that  the  city  cannot  relieve  itself  from  responsibility  because  the  dangerous 
and  unguarded  opening  was  made  and  covered  by  the  lotowner  ;  that  it  was 
the  duty  of  the  city  authorities  to  supervise  the  work  of  covering  the  cellar- 
way,  and  to  cause  the  use  of  suitable  precautions  to  prevent  accidents ;  and 
that  under  the  facts  and  circumstances  of  the  case  the  city  was  negligent,  and 
liable  for  the  injury  sustained. 

2.  Neglect  to  supervise  construction.  Notice  of  defect.  Where  a 
diligent  performance  of  the  duty  of  supervision  in  the  construction  of  a  cov- 
ering over  a  perilous  excavation  in  a  street  would  bring  knowledge  to  the 
officers  of  the  defect  and  the  dangerous  character  of  the  same,  a  want  of  such 
knowledge  is  negligence. 

StamboAigh  cl&  Hurd^  for  plaintiff  in  error.     J.  H,  Maha/n  and 
Burton  <&  Moore,  for  defendant  in  error. 

*  Reported  in  85  Pftc.  Rep.  217. 
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Johnston,  J  George  W.  Cowperthwait  fell  through  a  side- 
walk on  one  of  the  principal  streets  of  Abilene,  which  was  con- 
structed over  an  excavation,  and  was  severely  injured.  Business 
houses  fronted  upon  the  sidewalk,  which  was  built  of  wood. 
Prior  to  February,  1888,  an  owner  of  abutting  property  was  per- 
mitted to  have  an  opening  in  the  sidewalk  for  a  cellarway,  about 
six  feet  long  and  two  feet  and  four  inches  in  width,  which  he 
used  as  an  entrance  into  tlie  basement  of  the  building.  For  a 
time  the  opening  was  inclosed  with  a  wooden  railing,  but  in  Feb- 
ruary, 1888,  the  owner  placed  a  frail  covering  over  the  opening, 
ftfter  which  the  railing  was  removed.  The  covering  or  door  was 
constructed  of  two  by  four  scantling,  placed  lengthwise  of  tlie 
opening,  about  eighteen  inches  apart,  upon  which  were  nailed 
inch  boards  about  twenty-eight  inches  long.  This  trapdoor  was 
loosely  placed  over  the  opening,  the  north  end  resting  upon  the 
upper  step  of  the  stairway  leading  into  the  basement,  and  the 
south  end  resting  upon  a  scantling  or  board  nailed  to  one  of  the 
stringers  supporting  the  sidewalk.  In  the  following  month, 
Cowperthwait,  while  passing  along  the  street,  met  two  other  per- 
sons at  the  point  where  the  trapdoor  had  been  placed  in  the  walk, 
and,  while  standing  upon  it,  conversing  with  them,  the  south  end 
gave  way  and  fell  down,  throwing  him  into  the  excavation  below. 
The  jury  found  that  the  accident  and  injury  resulted  from  the 
negligence  of  the  city,  and  awarded  Cowperthwait  damages  in 
the  sum  of  $2,100. 

The  city  contends  that  the  testimony  produced  is  insufficient  to 
sustain  the  verdict  and  judgment.  It  clearly  appears  to  us  that 
the  trapdoor  was  defectively  constructed,  and,  without  a  railing 
or  other  protection,  made  the  sidewalk  unsafe  for  public  travel. 
It  is  true  that  the  perilous  opening  in  the  sidewalk  was  made,  and 
the  railing  which  was  once  there  removed,  by  the  adjoining 
owner,  and  not  by  the  city ;  but  the  corporate  authorities  are 
vested  with  full  control  of  the  streets  and  sidewalks,  and  are 
required  to  maintain  them  in  a  reasonably  safe  condition  for  pub- 
lic travel.  The  city  cannot  escape  liability  by  permitting  the 
owner  to  make  a  dangerous  and  unguarded  opening  in  the  side- 
walk. It  was  unquestionably  negligent  in  allowing  a  dangerous 
cellarway  to  be  constructed  in  the  sidewalk,  "  and  nothing  will 
wholly  terminate  the  negligence  of  the  city  except  to  so  close  up 
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the  cellarway  as  to  make  it  pennanently  and  constantly  safe  for 
those  traveling  on  the  sidewalk."  Smith  v.  City  of  Leavenworth, 
15  Kans.  81.  "  If  the  city  permits  a  lotowner  to  occupy  the  side- 
walk, or  obstruct  the  free  passage  over  it,  or  endanger  its  safety 
by  excavations  beneath  it,  it  does  not  thereby  relieve  itself  from 
responsibility.  It  is,  as  to  third  parties,  the  same  as  though  it  had 
done  these  things  itself."  Jansen  v.  City  of  Atchison,  16  Kans. 
385.  The  city  cannot  be  held  liable  unless  it  had  notice,  actual 
or  implied,  of  the  defect  in  the  sidewalk;  nor  can  the  existence 
of  the  defect  or  the  negligence  of  the  defendant  be  inferred  from 
the  mere  occurrence  of  the  accident.  The  officers  of  the  city, 
however,  were  aware  of  the  unauthorized  excavation  in  the  street, 
which  had  existed  for  a  long  time  prior  to  February,  1888.  They 
knew  it  had  been  formerly  guarded  by  a  railing,  and  that  this, 
although  insuflicient,  had  been  removed.  They  knew,  or  should 
have  known,  that  a  loose  trapdoor  had  been  placed  over  this  open- 
ing. It  was  the  duty  of  the  city  to  supervise  the  work  of  cover- 
ing the  opening,  and  to  cause  the  use  of  suitable  precautions  to 
prevent  accidents.  If  the  officers  had  exercised  a  reasonable 
supervision  of  the  street  and  walk  when  the  covering  was  placed 
there  and  the  railing  removed,  the  perilous  character  of  the  place 
would  have  been  apparent.  They  would  have  seen  that  the  ends  of 
the  boards  on  the  trapdoor  were  not  nailed  to  the  walk  nor  to  the 
adjoining  building,  and  that  it  was  liable  to  be  displaced,  and  occa- 
sion such  an  injury  as  befell  Cowperthwait.  They  knew,  or  should 
have  known,  that  for  a  period  of  about  two  months  there  was  no  i-ail- 
ing  around  the  trapdoor,  or  other  suitable  safeguards  for  the  preven- 
tion of  accidents.  With  a  knowledge  of  these  facts,  and  charged  as 
the  city  authorities  are  with  notice  of  those  which  they  should 
know,  it  cannot  be  said  that  the  city  was  without  notice.  A  reason- 
able supervision  on  their  part  would  have  discovered  the  defect  in- 
time  to  have  prevented  the  injury.  The  end  of  the  door  which 
fell  rested  upon  an  insecure  attachment,  the  character  of  which 
was  detailed  to  the  jury.  Although  some  witnesses  stated  that  it 
was  a  good  job,  enough  was  shown  to  establish  that  it  was  faulty 
in  construction,  and,  in  view  of  the  dangerous  excavation  beneath, 
that  it  was  improperly  guarded.  There  was  sufficient  testimony 
respecting  the  negligence  of  the  city  officers,  including,  as  it  does, 
the  question  of  notice,  to  take  the  case  to  the  jury,  and  its  finding 


688  City  of  Abilene  v.  Cowpebthwait. 

npon  these  questions  is  conclusive.  There  was  a  clear  omission 
of  duty  on  the  part  of  the  city  officers,  which  makes  the  city  liable 
for  the  injury,  although  they  may  have  had  no  actual  notice  of 
the  defect  in  the  attachment  upon  which  the  south  end  of  the 
door  rested.  Diligent  performance  of  the  duty  of  supervision  in 
the  construction  of  the  door  would  have  brought  knowledge  of 
the  defect.  In  some  cases  a  want  of  knowledge  is  negligence. 
Boucher  v.  City  of  New  Haven,  40  Conn,  456.  No  sufficient 
reasons  have  been  shown  for  setting  aside  the  verdict,  and,  there- 
fore, the  judgment  of  the  District  Court  must  be  affirmed.  All 
the  justices  concurring.* 

OPENINGS  IN  OR  NEAR  SIDEWALKS  FOR  USE  OF  ABUTTERS— 

RIGHTS,    DUTIES   AND   LIABILITIES   OF  MUNICIPALITY  AND 

ABJTTERS. 

1.  Bight  of  abutter  to  lue  space  benetith  sidewalk  and  make  open- 
ings into  it. —  It  has  long  been  the  established  law  thai  an  abutter,  owning 
the  fee  of  a  street,  may  make  any  use  of  the  land  which  does  not  interfere 
with  its  use  for  street  purposes.  Lewis  Em.  Dom.  §  589;  Baker  v.  Shep- 
ard,  24  N.  H.  208;  Adams  v.  Emerson,  6  Pick.  57;  Barclay  v.  Howell,  6  Pet. 
498:  Jackson  v.  Hatheway,  15  Johns.  447;  WeUer  v.  McCormick,  52  N.  J.  L. 
470;  19  Atl.  Rep.  1101.  This  would  necessarily  include  the  right  to  excavate 
beneath  the  surface,  where  such  excavations  would  not  endanger  or  interfere 
with  the  use  of  the  surface  as  a  highway.  The  substitution  of  an  artificial 
surface  with  artificial  support,  for  a  natural  surface  with  natural  sup- 
port, must,  necessarily,  to  some  extent,  endanger  and  interfere  with  the 
public  use  in  cities  and  villages,  where  the  entire  surface  of  the  street  is 
required  for  travel.  No  absolute  right  to  make  such  interference  can, 
therefore,  be  implied,  since  the  right  of  the  public  to  the  use  of  the  land 
for  street  purposes  is  paramount.  Lewis  Em.  Dom.  §  589.  The  public  would 
seem  to  have  a  clear  right  to  the  support  of  the  soil  beneath  the  surface,  where 
the  use  of  the  surface  is  necessary,  and  the  right,  consequently,  to  prohibit 
its  excavation  altogether,  where  the  use  of  the  entire  surface  is  required.  But, 
however  this  may  be,  the  public  have  the  right  to  make  all  reasonable  regula- 
tions in  regard  to  such  use  of  the  space  beneath  the  surface,  and  abutting 
owners  must  conform  to  such  regulations.  2  Dill.  Mun.  Corp.  §g  656b,  699, 
700. 

In  the  absence  of  any  prohibition  or  regulation  on  the  subject  the  authori- 
ties support  the  view  that  the  abutting  owner  in  cities  and  villages,  whether 
he  owns  the  fee  or  not,  may  use  the  space  beneath  the  sidewalk  and  make 
openings  into  it  through  the  sidewalk,  provided  there  is  no  unnecessary  inter- 
ruption of  the  public  use  and  the  walk  is  made  reasonably  safe  and  convenient 
for  travel.  Adams  v.  Fletcher,  17  R.  I.  137;  19  Atl.  Rep.  263;  McCarthy  v. 
Syracuse,  46  N.  Y.  194;  Fisher  v.  Thirkell,  21  Mich.  1;  Chicago  v.  Robbins, 


*  Reported  in  84  Pac.  Rep.  795. 
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a  Black,  418;  Robbing  v.  Chicago,  4  Wall.  657;  Clark  v.  Pry,  8  Ohio  St.  868; 
Jenningft  v.  Van  Schaick,  i08  N.  Y.  580;  Papworth  v.  Milwaukee,  64  Wis. 
889;  Allen  v.  Boston,  159  Mass.  824;  34  N.  E.  Rep.  519;  Nelson  v.  Godfrey, 
12  111.  20,  28;  Babbage  v.  Powers,  130  N.  Y.  281;  29  N.  E.  Rep.  182;  Weller 
V.  McCormick,  52  N.  J.  L.  470;  2  Dill.  Mun.  Corp.  §§  656b,  699,  700,  784. 

In  Fisher  v.  Thirkell,  21  Mich.  1,  it  is  said:  "We  are  satisfied  that  at  com- 
mon law  the  making  of  such  excavations  under  sidewalks  in  cities,  and  the 
scuttles  therein,  for  such  purposes  as  this  was  made  and  used  for,  were  not 
treated  as  nuisances  in  themselves,  or  in  any  respect  illegal,  unless  the  walk 
was  allowed  to  remain  broken  up  for  an  unreasonable  length  of  time,  or  the 
work  was  improperly  or  unsafely  constructed,  though  it  would  afterwards 
become  a  nuisance  if  not  kept  in  repair.  Judging  from  the  reported  cases, 
the  usage  or  custom  of  constructing  such  works  in  cities  seems  to  have  been, 
in  England,  for  a  long  period,  as  general  as  we  kno'w  it  has  been  in  this  country, 
and  though  we  find  many  decided  cases  in  the  English  books  for  private 
injuries  caused  by  these  structures  being  out  of  repair,  and  indictments  for 
obstructing  highways  and  streets  in  a  great  variety  of  ways,  we  have  been 
cited  to  no  English  cases,  and  have  discovered  none,  in  which  such  works 
have  been  held  illegal  in  themselves  when  properly  and  safely  made,  without 
any  legislative  permission,  or  that  of  the  municipal  authorities.  Their  legality 
seems,  in  all  the  cases,  to  have  been  assumed  by  the  courts  without  any  show- 
ing of  such  special  authority,  or  any  authority." 

In  some  early  New  York  cases  such  use  of  the  street  is  held  to  be  unlawful, 
in  the  absence  of  authority  or  license  from  the  public  authorities,  and  the 
abutting  owner  is  held  liable  for  any  injury  resulting  from  such  use,  irre- 
spective of  any  question  of  negligence.  Congreve  v.  Smith,  18  N.  Y.  79; 
Dygert  v.  Schenck,  28  Wend.  446.  The  law  of  New  York  seems  yet  some- 
what unsettled,  though  it  is  certain  that  license  may  be  implied  from  user  for 
a  suflilcient  length  of  time.  Babbage  v.  Powers,  180  N.  Y.  281 ;  29  N.  E. 
Rep.  182. 

The  tendency  of  the  later  authorities  is  to  abolish  the  distinctions  based 
upon  the  ownership  of  the  fee,  so  far  as  the  substantial  rights  of  the  abutter 
are  concerned.  City  of  Buffalo  v.  Pratt,  6  Am.  R.  R.  &  Corp.  Rep.  499,  and 
note;  2  Dill.  Mun.  Corp.  §  656b.  In  the  absence  of  any  regulations  on  the 
subject,  it  is  probable  that  the  rights  of  abutters  to  use  the  space  beneath  side- 
walks would  be  the  same,  w^hether  they  owned  the  fee  of  the  street  or  not. 
In  the  one  case  the  right  would  be  derived  from  such  ownership,  and  in  the 
other  from  an  implied  license.  Judge  Dillon,  in  speaking  of  the  rights  of 
abutters,  as  affected  by  this  distinction,  says :  **  If  they  own  the  fee  to  the 
center  line  of  the  street,  their  rights  therein  are  legal  in  their  nature.  If  they 
own  only  the  fee  to  the  line  of  the  street,  their  rights  in  the  street  are  in  the 
nature  of  equitable  easements  in  fee,  but  in  extent  arc  substantially  the  same 
as  where  the  fee  is  in  them  subject  to  the  public  use.  In  either  case  the 
abutter  is  entitled  as  of  right,  subject  to  municipal  and  public  regulation,  to 
make  any  beneficial  use  of  the  soil  of  the  street  which  is  consistent  with  the 
prior  and  paramount  rights  of  the  public  therein  for  street  purposes  proper. 
The  right  of  the  public  to  use  the  streets,  not  only  for  travel  and  passage,  but 
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for  sewer,  gas,  water  and  steam  pipes,  and  the  like  purposes  is,  of  course, 
paramount  to  any  proprietary  rights  of  the  abutter.  The  abutter  may,  as  a 
logical  and  necessary  result,  it  is  believed,  whether  the  fee  is  in  him  or  in  the 
public,  build,  a»  of  right,  underground  house  vaults  in  the  streets,  subject,  of 
course,  to  the  paramount  right  of  the  public  for  street  uses  proper  where  the 
two  rights  come  into  competition,  and  subject  also  to  reasonable  legislative, 
municipal  or  police  regulations  as  to  location,  mode  of  construction  and  use  of 
such  vaults."    2  Dill.  Mun.  Corp.  §  656b. 

2.  Big^ht  of  abutters  as  to  excavations,  area  openings,  stairs  and 
the  like  near  or  adjacent  to  sidewalk. —  An  abutting  owner  may  make 
such  use  of  his  own  land  as  he  pleases,  provided  only  that  if  he  makes  or  per- 
mits a  use  which  endangers  travel  in  the  street,  he  must  take  reasonable  pre- 
cautions to  protect  the  public  from  harm.  "  It  may  be  stated  as  a  general  rule 
that  the  adjoining  owner  is  liable  to  those  properly  using  the  highway  for 
injuries  caused  by  any  dangerous  excavation  made  by  him  so  near  the  high- 
way as  to  render  it  unsafe.  But  if  the  excavation  is  not  so  situated,  or  left  in 
such  condition  as  to  render  the  highway  unsafe  to  travelers  using  ordinary 
care,  there  is,  as  a  rule  at  least,  no  liability  on  the  part  of  the  landowner." 
Elliott  Roads  &  Streets,  542;  and  see  generally  pp.  540-544.  Whether  any 
particular  use  which  the  abutting  owner  has  made  of  his  property,  or  con- 
dition in  which  he  has  put  it  with  respect  to  the  street,  is  such  as  to  endanger 
travel  and  constitute  a  defect  in  the  street,  ds  a  question  of  fact  to  be  decided 
in  each  particular  case.    See  authorities  cited  in  the  next  section. 

8.  Duties  and  liabilities  of  abutters  and  miinicipality  in  respect  to 
openings  in  or  near  sidewalk  for  benefit  of  abutting  property. —  If  an 
abutting  owner  should  make  use  of  the  street  in  a  way  forbidden  by  law,  or 
in  violation  of  regulations  properly  established,  he  would  undoubtedly  be 
liable  to  any  one  injured  thereby,  though  not  guilty  of  negligence  or  wrong 
otherwise  than  by  disregarding  the  law.  Congreve  v.  Smith,  18  N.  Y.  "iQ; 
Irvine  v.  Ward,  51  N.  Y.  224;  Cliflford  v.  Dam,  81  N.  Y.  52;  Babbage  v. 
Powers,  130  N.  Y.  281;  Calder  v.  Smalley,  66  Iowa,  219.  But  where  open- 
ings in  or  near  the  sidewalk  are  constructed  by  the  abutter,  under  license, 
express  or  implied,  and  in  accordance  with  any  conditions  imposed  by  the 
municipality,  neither  he  nor  the  municipality  will  be  liable  to  any  person 
injured  thereby,  unless  they  have  been  guilty  of  negligence  in  locating,  con- 
structing, guarding,  using  or  repairing  the  same.  *'  Assuming,  however,  the 
rule  to  be  as  stated  in  the  Congreve  Case,  18  N.  Y.  79,  where  the  excavation 
is  made  without  authority,  it  is  clear  that  when  it  is  made  with  the  consent  of 
the  proper  municipal  officers,  the  rule  of  liability  relaxes  its  severity  and  rests 
upon  the  ordinary  principles  governing  actions  of  negligence.  The  person 
receiving  the  license  is  held  impliedly  to  agree  to  perform  the  act  permitted 
with  due  care  for  the  safety  of  the  public,  and  is  made  liable  for  any  violation 
of  duty  in  this  regard.  When  conditions,  whether  express  or  implied,  are 
annexed  to  the  license,  substantial  compliance  therewith  is  essential  to  the 
protection  of  the  licensee,  but  consent  and  compliance  relieve  the  owner  from 
the  imputation  of  trespassing  in  doing  the  act  consented  to,  and  place  him  in 
the  position  of  one  liable  for  negligence  only."  Babbage  v.  Powers,  180  N. 
Y.  281,  286,  287.    See,  also,  Irvine  v.  Ward,  51  N.  Y.  224;  Vilbige  of  Port 


City  of  Abilene  v.  Cowperthwait.  691 

Jervis  v.  First  National  Bank,  96  N.  Y.  550;  Wolf  v.  Kirkpatrick,  101  N.  Y. 
146. 

The  particular  location  of  an  opening  in  a  sidewalk  may  make  it  a  defect, 
when  it  would  not  be  so  if  located  elsewhere,  and  the  municipality  is 
equally  liable  with  the  abutting  owner  for  such  mislocation.  McClure  v. 
City  of  Sparta,  84  Wis.  269;  54  N.  W.  Rep.  837.  In  this  case  a  hatchway 
about  three  feet  square,  located  in  the  middle  of  a  walk  ten  feet  wide  and 
directly  in  the  line  of  travel  on  a  frequented  street,  though  otherwise  properly 
constructed,  was  held  to  be  a  nuisance.  The  court  says:  **  While  it  was 
probably  lawful  for  the  city  to  allow  Mr.  Baldwin  to  make  an  outside  hatch- 
way in  the  sidewalk  leading  to  his  cellar,  it  was  the  duty  of  the  city  to  see  to 
it  that  the  same  was  so  located  and  constructed  as  not  to  render  the  walk 
unnecessarily  unsafe  to  persons  passing  along  the  same  when  the  hatchway 
shoiUd  be  open.  *  *  «  The  danger  that  persons  passing  along  such  walk 
when  the  hatchway  was  open  would  fall  into  the  opening  was  much  greater 
than  it  would  have  been  had  the  hatchway  been  located  close  to  the  store,  or 
even  close  to  the  curb,  thus  leaving  seven  feet  of  the  walk,  extending  from 
one  side  thereof  two  feet  past  the  center,  unobstructed.  This  is  manifest.  It 
was  the  duty  of  the  city  to  direct  the  location  of  the  hatchway  with  due  regard 
to  the  safety  of  travelers  upon  the  walk.  It  is  obvious  that  this  was  not  done, 
but  the  hatchway  was  located  by  Baldwin  with  sole  reference  to  the  con- 
venient transaction  of  his  own  business.  Under  these  circumstances,  had  the 
court  held  it  conclusively  proved  that  the  sidewalk  was  defective  because  of 
the  improper  location  of  the  hatchway,  it  would  be  difficult  to  say  that  the 
ruling  was  erroneous."  See,  also,  New  York  Life  Ins.  Co.  v.  Savage,  7  C.  C. 
A.  260;  58  Fed.  Rep.  338;  City  Council  of  Augusta  v.  Hafels,  59  Ga.  151; 
Chapman  v.  City  of  Macon,  55  Ga.  566,  and  the  principal  case. 

When  vaults  are  made  beneath  the  sidewalk  or  openings  made  in  it,  it  is  the 
duty  of  the  abutter  to  see  to  it  that  the  work  is  so  done  that  the  walk  will  be 
as  safe  and  convenient  for  travel,  as  near  as  possible,  as  it  was  before  or  would 
be  without  such  works.  Clifford  v.  Dam,  81  N.  Y.  52;  Village  of  Port  Jervis 
V.  First  National  Bank.  96  N.  Y.  550;  Jennings  v.  Van  Schaick,  108  N.  Y.  530; 
Irvine  v.  Ward,  51  N.  Y.  224;  Calder  v.  Smalley,  66  Iowa,  219;  Nelson  v. 
Godfrey,  12  HI.  20;  Adams  v.  Fletcher,  17  R.  I.  137;  20  Atl.  Rep.  263; 
McClure  v.  City  of  Sparta,  84  Wis.  269;  54  N.  W.  Rep.  337.  And  as  respects 
the  public  this  is  a  duty  that  rests  equally  upon  the  municipality  and  the 
abutting  owner.     Ibid. 

During  the  process  of  construction  the  excavation  or  opening  should  be 
properly  guarded,  so  as  to  protect  the  public  from  injury,  and  negligence  in 
this  respect  will  subject  both  the  abutter  and  the  municipality  to  liability  for 
damages  resulting  from  such  negligence.  Rowell  v.  Williams,  29  Iowa,  210; 
Theissen  v.  Belle  Plaine,  81  Iowa,  118;  Haniford  v.  City  of  Kansas,  103  Mo, 
172;  15  S.  W.  R6p.  753;  Sullivan  v.  City  of  Helena,  10  Mon.  134;  26  Pac. 
Rep.  94;  Village  of  Port  Jervis  v.  First  National  Bank,  96  N.  Y.  560;  Clark 
▼.  Fry,  8  Ohio  St.  358;  Hawver  v.  Whalen,  49  Ohio  St.  69;  29  N.  E.  Rep. 
1049;  Chicago  v.  tU)bbins,  2  BUck,  418;  Bobbins  v.  Chicago,  4  Wall.  657; 
Jones  I^eg.  Mun.  Corp.  383;  2  Dill.  Muxt  Corp.  §  1005;  Elliott  Roads  <&  Streets, 
452»  453. 
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In  order  to  facilitate  travel  during  tho  progress  of  construction  a  temporary 
bridge  may  be  built  over  the  excavation  and  raised  above  the  grade  of  the 
sidewalk,  and  such  bridge  need  only  be  made  reasonably  safe  for  travelers 
&nder  the  circumstances.  Nolan  v.  King,  97  N.  Y.  565.  And  one  using  such 
bridge  must  use  care  in  proportion  to  the  danger  and  not  merely  such  care  as 
would  be  sufficient  upon  a  level  sidewalk.    Ibid. 

Area  openings  in  or  adjacent  to  sidewalks  to  afford  light  and  air  to  base- 
ments should  be  properly  guarded  either  by  a  grating  over  them  or  railings 
around  them.  Fletcher  v.  City  of  Ellsworth,  (Kans.)37  Pac.  Rep.  115 ;  Bacon 
V.  Boston,  8  Cush.  174 ;  Durant  v.  Palmer,  29  N.  J.  L.  544 ;  Davenport  v. 
Ruckman,  37  N.  Y.  568 ;  McNerney  v.  City  of  Reading,  150  Penn.  St.  611 ; 
36  Atl.  Rep.  57 ;  Neblett  v.  Nashville,  12  Heisk.  684. 

These  cases  hold  that  an  unguarded  opening  in  the  sidewalk  itself  or  con- 
tiguous to  it  is  a  nuisance  per  se,  or  at  least  prima  fade  so.  But  the  contrary 
is  held  in  King  v.  Thompson,  87  Penn.  St.  865,  as  to  an  opening  in  front  of  a 
cellar  window  fifteen  inches  wide  and  three  feet  long.  In  Witham  v.  City  of 
Portland,  72  Maine,  589,  it  was  held  that  a  depression  by  a  basement  window 
eight  and  one-half  inches  wide  and  six  and  one-half  inches  deep  was  not  a 
defect. 

The  true  rule  undoubtedly  is  that  whether  a  particular  opening  in  a 
sidewalk  constitutes  a  defect  is  a  question  of  fact,  depending  upon  its 
nature,  size  and  location,  the  width  of  the  walk,  character  of  the  street,  etc 
Evidence  that  an  unguarded  opening  existed  in  a  walk  and  that  the  plaintiff, 
while  in  the  exercise  of  due  care,  stepped  into  it  and  was  injured,  would, 
in  the  absence  of  other  evidence,  be  sufficient  to  justify  a  finding  that  the 
opening,  in  its  unguarded  condition,  was  a  defect.  In  Neblett  v.  City  of 
Nashville,  12  Heisk.  685,  the  court  says :  "  We  think  the  true  rule  may  be 
stated  to  be,  that  if  an  obstruction  or  excavation  be  permitted  which  renders 
the  alley,  street  or  highway  unsafe  or  dangerous  to  persons  or  vehicles  — 
whether  it  lie  immediately  in  or  on  the  alley.  Street  or  highway,  or  so  near  it  aa 
to  produce  the  danger  to  the  passer  at  any  time  when  he  shall  properly  desire 
to  use  such  highway  —  it  is  such  a  nuisance  as  renders  the  corporation  liable. 
*  •  *  A  party  bound  to  keep  a  highway  in  repair  and  open  for  the  passage 
of  the  public  in  a  city  by  night  or  by  day,  certainly  cannot  be  held  to  perform 
that  duty  by  simply  keeping  the  area  of  the  highway  free,  while  along  its  edge 
there  is  a  well  or  excavation  uninclosed,  into  which  the  passer  by  an  inad- 
vertent step  or  an  accidental  stumble  might  fall  at  any  time.'' 

Evidence  that  such  openings  are  usual  and  customary  will  not  justify  a 
finding  that  the  particular  opening  is  not  a  defect,  though  such  evidence  may 
be  competent  for  other  purposes.  In  McNerney  v.  City  of  Reading,  150  Penn. 
St.  611;  25  Atl.  Rep.  57,  such  evidence  was  rejected  and  the  ruling  approved 
by  the  Supreme  Court,  which  said:  **  It  is  undoubtedly  true  that  no  usage  or 
custom  will  justify  an  encroachment  on  a  public  highway,  or  the  presence 
therein  of  an  obstruction  which  renders  it  unsafe  for  the  uses  to  which  it  is 
dedicated.  An  unguarded  opening,  like  that  into  which  the  plaintiff  fell,  is, 
if  located  in  a  much  frequented  street,  a  public  nuisance,  and  neither  lapse  of 
time  nor  the  existence  of  like  nuisances  elsewhere,  with  the  consent  of  the 
municipality,  will  legalize  it."    On  the  admission  of  similar  evidence,  the 
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court,  In  Baccn  v.  Boston,  8  Cuah.  174,  says:  ''That  the  jury  should  con- 
aider  all  facts  bearing  upon  the  manner  in  which  the  streets  of  the  city  are 
used,  and  the  purposes  of  sidewalks,  and  how  far  openings  in  them  are  obstruc- 
tions to  their  proper  use,  and  for  this  purpose  haye  reference  to  the  nature  of 
such  apertures  and  the  extent  to  which  they  have  heretofore  been  permitted 
to  exist,  might  be  properly  urged;  but  the  fact  that  similar  apertures  had 
existed  for  a  long  time,  and  to  a  great  extent,  would  not  authorize  the  jury  to 
And  that  such  apertures  *  were  not  actionable  obstructions,'  or  such  defects  as 
would  charge  the  city,  if  an  injury  was  occasioned  thereby  to  a  traveler,  and 
if  in  fact  such  apertures  caused  the  sidewalks  to  be  in  a  dangerous  state." 
See,  also,  Hall  Assn.  v.  Giles,  88  N.  J.  Law,  260,  and  cases  cited  below. 

As  respects  stairways  leading  from  or  near  the  sidewalk  to  the  basement 
some  contrariety  of  opinion  exists.  In  Beardsley  v.  City  of  Hartford,  50  Conn. 
5^,  it  appeared  that  the  sidewalk  proper  at  the  place  of  the  accident  was 
eleven  feet  wide.  Between  the  street  line  and  the  building  was  a  space  of  six 
and  one-half  feet,  which  was  flagged  like  the  walk,  and  was,  apparently,  a  part 
of  it.  The  stairway  was  next  to  the  building,  parallel  with  the  walk,  and 
extended  four  and  one-half  feet  from  the  building.  It  was  protected  by  rail- 
ings, except  at  the  entrance.  The  plaintiff,  on  a  dark  and  windy  night,  fell 
down  the  stairway.  It  was  held  that  the  city  was  not  negligent  in  not  main- 
taining a  barrier  along  the  lot  line  to  prevent  travelers  on  the  street  straying 
upon  the  adjacent  lot  and  into  the  opening.  The  court  says:  ''Is  a  city 
bound  to  maintain  a  railing  in  front  of  the  numerous  basements  and  basement 
steps  that  line  its  business  streets?  Such  basements  are  used  in  every  popu- 
lous city  for  business  purposes  of  almost  every  kind.  In  a  large  city  like  New 
Tork  the  first  story  of  almost  every  business  block  is  reached  by  steps,  that 
extend  to  the  line  of  the  street,  while  on  each  side  of  them  are  steps  leading 
down  to  offices  in  the  basement.  These  offices  are  of  great  value  and  rent  for 
large  sums,  and  it  is  essential  for  their  convenient  and  profitable  use  that  they 
be  as  open  as  possible  to  the  entry  of  the  public.  Indeed,  a  railing  in  front  of 
them,  with  the  necessity  of  opening  and  shutting  a  gate  as  people  passed  in 
and  out,  would  greatly  impair  their  value  for  all  the  purposes  that  give  them 
▼alue.  The  same  state  of  things  exists,  though  in  less  degree,  in  a  smaller  city 
like  Hartford.  Along  its  principal  streets  such  basement  steps  may  be  counted 
by  scores.  In  many  of  them  there  is  not  merely  the  necessary  depression  for 
steps,  but  the  excavation  extends  along  the  whole  front,  giving  room  for  larger 
windows  and  wider  entrance.  Every  such  depression  by  the  side  of  the  walk, 
though  outside  of  the  limits  of  the  street,  renders  travel  along  the  sidewalk 
dangerous  ;  for  even  if  the  descent  be  one  of  but  one  or  two  steps,  it  would 
be  enough  to  cause  a  dangerous  fall  to  one  who  should  inadvertently  step 
off.  Indeed,  as  a  person  by  such  a  fall  would  be  thrown  against  the  brick  or 
granite  sides  of  the  building,  such  a  place  would  be  much  more  dangerous 
than  a  pitfall  as  deep  in  a  place  in  the  country,  where  one  would  fall  only  upon 
the  soil.  It  is  true  that  the  more  populous  the  city,  and  hence  the  more 
thronged  the  street,  the  greater  is  the  number  of  persons  exposed  to  the  dan- 
'  ger  ;  but  as  the  city  becomes  more  populous  and  the  streets  more  thronged, 
the  higher  become  rents,  and  the  greater  necessity  for  and  value  of  such  base- 
ment offices  and  places  of  business.    It  may,  indeed,  be  set  down  as  one  of  the 
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necessities  of  city  life,  that  basements  along  its  business,  and,  therefoie^  its 
most  thronged  streets,  should  be  thus  used,  and  that  they  should  be  not  only 
open  but  i-nviting  to  the  public.  Now,  what  is  the  duty  of  the  city  with 
regard  to  them?  There  is  no  practicable  way  of  perfectly  protecting  the  pub- 
lic but  by  a  railing  in  front  of  them.  Can  it  be  regarded  as  the  duty  of  a  city  to 
maintain  such  a  railing?  Are  we  to  apply  to  the  case  without  qualification  the 
same  rule  that  would  be  applied  to  a  pithole,  like  the  cellar  of  a  burned  building 
adjoining  a  sidewalk,  where  a  railing  would  cause  no  inconvenience  to  the 
owner  of  the  property?  *  ♦  ♦  People  collect  in  cities  in  large  part  for  pur- 
poses of  traffic,  and  to  these  purposes  the  central  and  most  crowded  streets  of 
a  city  are  almost  wholly  devoted.  Must  not  the  necessities  of  this  business  fur- 
nish the  law  that  shall  determine  the  action  of  the  city  in  the  matter  of  barring 
out  the  public,  for  the  sake  of  the  safety  of  travelers,  from  these  places  below 
the  level  of  the  sidewalk  that  the  business  of  the  city  absolutely  requires 
should  be  kept  easily  accessible?  There  are  special  dangers  ail  along  a  city 
street  for  an  unwary  foot  passenger  that  do  not  exist  in  country  towns. 
*  *  *  They  are  necessary  features  of  a  dty,  and  the  peril  a  necessary 
incident  of  city  life.  The  open  basement  descents  are  as  necessary  to  the  busi- 
ness of  a  city  as  the  open  and  unprotected  wharves  of  a  seaport  are  to  its 
commerce.  ♦  «  *  if  the  erection  of  a  barrier  in  front  of  such  an  entrance 
is  what  the  city  has  no  right  to  do,  or  if,  having  the  right,  it  is  what  it  cannot 
reasonably  be  expected  to  do,  then  there  is  no  negligence  in  the  omission  to  do  it." 

Fitzgerald  v.  City  of  Berlin,  51  Wis.  81,  is  a  precisely  similar  case,  decided 
two  years  earlier  and  in  the  same  way.  The  court  expressed  views  similar  to 
these  quoted  from  the  Connecticut  case.  So  in  Richardson  v.  City  of  Boston, 
156  Mass.  145 ;  80  N.  E.  Rep.  478,  where  the  stairs  descended  from  the  side- 
walk, and  at  right  angles  to  it,  to  an  arched  passageway  leading  to  the  rear  of 
the  building.  "  It  is  a  matter  of  general  observation,"  says  the  court,  '*  that 
entrances  and  archways  similar  to  this  are  of  common  occurrence  in  cities. 
Nothing  shows  that  there  was  anything  improper  or  unusual  about  this  one, 
or  that  it  exposed  those  passing  along  the  highway  to  any  unusual  hazard. 
We  do  not  think  that  reasonable  security  to  the  public  required  that  it  should 
be  fenced  or  railed,  and  that  the  owners  and  tbeir  tenants  of  this  and  similar 
blocks  with  similar  entrances  should  be  subjected  to  the  annoyance  and 
inconvenience  which  would  result  if  cities  and  towns  were  obhged  to  put  up 
barriers." 

In  Temperance  Hall  Assn.  v.  Giles,  33  N.  J.  L.  200,  the  plaintiff  fell  down 
a  stairway,  which  was  parallel  with  the  sidewalk  and  guarded  except  at  the 
entrance.  It  does  not  appear  from  the  report  whether  it  was  within  the 
limits  of  the  street  or  on  private  property.  The  suit  was  against  the  owner, 
and  it  was  held  liable  on  the  basis  of  the  open  entrance  being  a  public 
nuisance.  It  was  held  that  evidence  that  such  openings  were  common  was 
properly  excluded.  On  this  point  the  court  says :  "  As  no  length  of  time  will 
legalize  a  public  nuisance,  so  the  existence  of  other  unlawful  erections  of  the 
same  kind,  however  numerous,  will  not  remove  the  taint  of  illegality  from 
any  one  or  all  of  them.'  "  The  existence  of  similar  apertures  in  other  part5  of  • 
the  city,  in  great  numbers,  and  for  a  long  time,  is  not  evidence  from  which  a 
Jury  may  infer  that  such  apertures  are  not  actionable  nuisances." 
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In  City  of  Franklin  v.  Harter,  127  Ind.  446 ;  26  N.  E.  Rep.  882,  and 
lachtenberger  v.  Town  of  Meriden,  (Iowa),  58  N.  W.  Rep.  1058,  it  was  held 
to  be  a  question  of  fact  for  the  jury,  whether  stairs  descending  at  right  angles 
to  the  sidewalk  and  occupying  a  portion  of  the  walk,  constituted  a  defect,  the 
same  being  open  at  the  entrance  but  protectee!  by  barriers  on  either  side. 

If  the  covers  or  their  supports  of  vaults  beneath  the  walk,  or  the  barriers 
about  stairs  or  area  openings,  become  out  of  repair  and  dangerous,  the  munic- 
ipality and  the  abutting  owner  or  occupier,  as  the  case  may  be,  will  be  liable 
for  injuries  resulting  from  such  want  of  repair.  Gridley  v.  City  of  Blooming- 
ton,  68  111.  47;  City  of  Chicago  v.  Babcock,  143  111.  358;  32  N.  E.  Rep.  271; 
Owings  V.  Jones,  9  Md.  108 ;  City  of  Lowell  v.  Spaulding,  4  Cush.  277 ; 
Fisher  v.  Thirkell,  21  Mich.  1 ;  Grove  v.  City  of  Kansas,  75  Mo.  672 ;  Daven- 
port V.  Ruckman,  37  N.  Y.  568 ;  McGuire  v.  Spencer,  91  N.  Y.  303 ;  Wolf  v. 
Kirkpatrick,  101  N.  Y.  146 ;  Babbage  v.  Powers,  130  N.  Y.  281 ;  34  N.  E. 
Rep.  132 ;  Bears  v.  Ambler,  9  Penn.  St.  193 ;  New  York  Life  Ins.  Co.  v. 
Savage,  7  C.  C.  A.  260;  58  Fed.  Rep.  338;  City  of  Lincoln  v.  Power,  151  U. 
8.  436 ;  14  Sup.  Ct.  Rep.  387.  The  duty  of  the  municipality  in  respect  to  such 
works,  is  the  same  as  its  duty  in  respect  to  sidewalks  generally,  to  exercise 
reasonable  care  that  they  do  not  get  out  of  repair  and  unsafe,  and  this  involves 
the  duty  of  inspecting  such  works  at  proper  intervals  and  with  a  reasonable 
degree  of  efficiency. 

As  the  municipality  may  lawfully  permit  the  use  of  the  space  beneath  the 
sidewalk  by  the  abutter,  with  openings  into  it  through  the  sidewalk,  provided 
the  openings  are  covered  and  the  sidewalk  made  as  safe  and  convenient  as  it 
reasonably  can  be,  it  follows  that  it  is  not  liable  for  the  act  of  the  owner  or 
occupier  in  temporarily  and  negligently  leaving  such  openings  uncovered. 
But  it  has  been  held  that  if  the  occupier  has  been  habitually  negligent  in  this 
respect  for  a  considerable  length  of  time,  the  city  will  be  liable  for  permitting 
such  practice  to  continue  after  actual  or  constructive  notice  thereof.  Chap- 
man V.  City  of  Macon,  55  GJa.  566;  City  Council  of  Augusta  v.  Hafers,  59 
Ga.  151. 

4.  Liability  aa  between  landlord  and  tenant. — The  owner  or  landlord 
remains  liable  for  any  improper,  insufficient  or  defective  construction  of  open- 
ings in  or  near  the  sidewalk,  whereby  a  nuisance  or  defect  is  created  in  the 
street,  notwithstanding  the  fact  that  the  premises  are  in  the  possession  Of  a 
tenant.  Colder  v.  Smalley,  66  Iowa,  219;  Owings  v.  Jones,  9  Md.  108;  Durant 
V.  Palmer,  29  N.  J.  Law,  544;  Temperance  Hall  Assn.  v.  Giles,  33  N.  J.  Law, 
260.  So,  if  the  works,  though  properly  constructed  originally,  were  out  of 
repair  when  let.  Gridley  v.  City  of  Bloomington,  68  111.  47;  Davenport  v. 
Ruckman,  37  N.  Y.  568;  Irvine  v.  Wood,  51  N.  Y.  224.  But  if  the  works 
are  properly  constructed  and  are  in  good  repair  when  let,  then  the  tenant  and 
not  the  owner  is  liable  if  they  become  out  of  repair  or  defective  during  the 
term,  or  are  so  used  as  to  create  a  nuisance.  Gridley  v.  City  of  Bloomington, 
68  111.  47;  City  of  Lowell  v.  Spaulding,  4  Cush.  277;  Fisher  v.  Thirkell,  21 
Mich.  1;  Davenport  v.  Ruckman,  37  N.  Y.  563;  Irvine  v.  Wood,  51 N.  Y.  224; 
Wolf  V.  Kirkpatrick,  101  N.  Y.  146;  Jennings  v.  Van  Schaick,  108  N.  Y.  530; 
Babbage  v.  Powers,  130  N.  Y.  281;  34  N.  E.  Rep.  132;  Bears  v.  Ambler,  9 
Penn.  St.  193;  Adams  v.  Fletcher,  17  R  1. 137;  20  Atl.  Rep.  263.    The  owner 
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out  of  possession  is  presumably  not  bound  to  repair.  Rich  v.  Basterfield,  4 
M.,  G.  &  S.  788:  Russell  v.  Shenton,  8  Ad.  A  E.  (N.  S.)  449;  Bishop  t.  Bed- 
ford Charity,  1  El.  &  El.  69^7.  If,  however,  the  owner  has  agreed  with  his 
tenant  to  keep  the  premises  in  repair,  be  will  be  liable  for  a  want  of  repair  in 
the  respects  mentioned.  Gridley  v.  Bloomington,  68  111.  47;  City  of  Lowell 
V.  Spaulding,  4  Cush.  277;  Davenport  v.  Ruckman,  37  N.  Y.  568.  But,  as 
said  by  the  court  in  Bears  v.  Ambler,  9  Penn.  St.  198,  "  it  is  the  duty  of  the 
tenant  or  occupier  in  the  first  instance  to  keep  the  ways  in  such  order  as  not 
to  endanger  others,  whatever  may  be  his  agreement  with  the  landlord  or  owner 
of  the  premises." 

In  case  of  office  buildings,  apartment  buildings  and  the  like,  where  the 
offices  or  apartments  are  occupied  by  tenants,  but  the  owner  retains  control  of 
the  halls,  passageways  and  exterior  of  the  building,  he  will  be  bound  to  keep 
the  works  in  question  in  proper  repair,  and  will,  of  course,  be  liable  for  any 
neglect  of  duty  in  that  regard.  Kirby  v.  Boylston  Market  Assn.,  14  Gray,  S49; 
Jennings  v.  Van  Schaick,  108  N.  Y.  530.  As  to  who  will  be  responsible  for 
the  negligence  of  the  janitor  of  such  a  building,  who  is  employed  by  both  the 
tenants  and  the  landlord,  see  Jennings  v.  Van  Schaick,  108  N.  Y.  580. 

4.  Liability  over. —  Where  a  municipal  corporation  has  been  compelled  to 
pay  damages  sustained  b}*^  reason  of  a  defect  in  a  sidewalk,  which  defect  has 
been  created  or  negligently  permitted  to  exist  by  the  owner  or  occupier  of  the 
abutting  property,  it  may  indemnify  Itself  by  an  action  over  against  such 
owner  or  occupant.  Village  of  Port  Jervis  v.  First  National  Bank,  96  N.  Y. 
550;  Inhabitants  of  Westfield  v.  Mayo,  122  Mass.  100;  Chicago  v.  Bobbins,  2 
Bkck,  418;  Bobbins  v.  Chicago,  4  Wall.  657;  Gridley  v.  City  of  Bloomington, 
68  111.  47.  The  first  two  cases  cited  are  especially  elaborate  on  the  subject, 
including  the  consequences  of  notice  and  of  failure  to  give  notice  of  the  pend- 
ency of  the  first  action.  See,  also,  2  Dill.  Mun.  Corp.  §  1085.  In  such  action 
over  it  is,  of  course,  necessary  to  establish  the  liability  of  the  defendant  for 
the  existing  of  the  defect  causing  the  injury.  City  of  Lowell  v.  Glidden.  159 
Mass.  817;  84  N.  E.  Bep.  459.  This  case  covers  another  point  in  such  suits 
in  the  following  language:  *'  It  must  be  conceded  in  favor  of  the  plaintiff  that, 
if  a  person  has  created  a  nuisance  in  a  public  street,  and  a  city  is,  in  conse- 
quence thereof,  obliged  to  pay  damages  to  a  traveler  on  the  street,  the  fact 
that  the  city  is  in  fault  in  not  removing  the  nuisance  does  not  make  it  in  pari 
delictu  with  the  creator  of  the  nuisance,  and  prevent  recovery  against  him. 
Lowell  V.  Railroad  Co.,  28  Pick.  24;  Lowell  v.  Short,  4  Cush.  275;  West 
Boylston  v.  Mason,  102  IVIass.  341;  Swansey  v.  Chace,  16  Gray,  808;  Woburn 
V.  Railroad  Co.,  109  Mass.  283;  Campbell  v.  Somerville,  114  Mass.  334;  West- 
field  V.  Mayo,  122  Mass.  100." 

5.  Contributory  negligence  of  plaintift —  Most  of  the  cases  cited  in  this 
note  discuss  the  question  of  contributory  negligence.  The  question  in  most 
cases  is  necessarily  one  for  the  jury.  It  is  held  that  the  mere  fact  that  the 
plaintiff,  walking  along  the  sidewalk  in  the  daytime,  stepped  into  an  open 
area  way  and  was  injured,  does  not  justify  a  direction  to  the  jury,  in  an  action 
for  the  injury,  to  find  for  the  defendant  on  account  of  the  plaintiffs  contribu- 
tory negligence.  City  of  Chicago  v.  Babcock,  148  111.  858:  82  N.  E.  Rep.  271. 
So,  where  the  plaintiff  was  standing  upon  the  sidewalk  talking  to  another, 
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and  stepped  back  to  make  room  for  a  passer-by,  and  In  doing  so  stepped  into 
an  open  cellarway  and  was  injured,  it  was  held  that  the  question  of  his  con- 
tributory negligence  was  for  the  juiy,  though  he  knew  of  the  cellarway  and 
was  perfectly  familiar  with  the  locality,  himself  having  a  store  opposite. 
Lichtenberger  v.  Town  of  Meriden,  (Iowa)  58  N.  W.  Rep.  1058.  Bee,  also, 
Fletcher  v.  aty  of  Elsworth,  (Kans.)  37  Pac.  Rep.  115;  McClure  v.  City 
of  Sparta,  84  Wis.  269;  City  of  Lincoln  v.  Power,  151  U.  S.^  436;  14  Sup. 
a.  Rep.  887. 
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(Supreme  Court  of  Iowa,  February  8,  1894.) 

1.  Bailroai)  companibs.  Validity  of  contract  exempting  company 
from  liability  for  negligently  setting  fire  to  elevator  permitted  to 
BE  PLACED  on  ITS  RIGHT  OF  WAY.  Code  of  lowa,  scctiou  1289,  making  a  rail- 
way company  liable  for  damages  from  fire,  does  not  give  the  public  such  an 
interest  in  the  company's  exercise  of  care  with  respect  to  buildings  which  it 
has  permitted  a  person  to  erect  on  its  right  of  way  grounds  as  to  render  void, 
as  against  public  policy,  a  contract  exempting  the  company  from  liability  for 
damages  by  fire  negligently  communicated  to  the  buildings  by  the  company's 
•engines. 

2.  A  contract  whereby  a  railway  company  gives  a  person  the  right  to  erect 
an  elevator  and  coal  sheds  on  its  right  of  way  in  consideration  of  his  main- 
taining them,  making  shipments  over  the  company's  road,  and  exempting  it 
from  liability  for  damage  by  fire  negligently  communicated  to  the  buildings 
by  the  company's  engines,  is  not  made  by  the  company  in  its  capacity  as  com- 
mon carrier,  and  is  not  governed  by  the  Code,  section  1808,  providing  that 
a  common  carrier  cannot  exempt  itself  from  liability  as  such  carrier  by 
contract. 

3.  Though  the  parties  to  the  contract  contemplated  a  place  for  dealing  with  the 
public,  in  the  management  of  which  the  public  might  be  interested,  neither  that 
interest,  nor  the  agreement  of  the  person  permitted  to  erect  the  elevator  and 
coal  sheds  on  the  railway's  right  of  way  grounds  that  he  would  transact  busi- 
ness so  that  neither  the  public  nor  the  railway  company  should  be  prejudiced 
thereby,  gives  the  public  any  interest  as  to  who  shall  bear  the  hazard  of  the 
loss  of  the  building  from  fire,  so  as  to  make  void,  as  against  public  policy,  the 
provision  exempting  the  railway  company  from  liability  in  case  the  buildings 
are  damaged  by  fire  negligently  communicated  thereto  by  the  company's 
-engines. 

ACTION  to  recover  damages  for  the  loss  of  an  elevator  by  fire, 
alleged  to  have  been  caused  by  negligence  on  the  part  of 
•defendant.      A  demurrer  to  the  answer  was  overruled.     The 
VOL.  IX  —  88 
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plaintiffs  electing  to  stand  on  their  demurrer,  judgment  was  ren- 
dered against  them  for  costs,  and  they  appeal. 

H,  W.  Barger  and  E,  E.   IIa»ner^   for  appellants.      W.  J. 
Knight^  for  appellee. 

Given,  J.  A  rehearing  was  granted  in  this  case,  and  it  is  again 
submitted  with  further  arguments.  The  facts  disclosed  by  the 
pleadings,  which  are  material  to  be  considered,  are  sufficiently 
stated  in  the  former  opinion  (53  N.  W.  Rep.  295),  and  are  as  fol- 
lows :  "  On  the  30th  day  of  April,  1890,  the  plaintiff  Griswold 
owned  a  two  and  one-half  story  elevator  building,  warehouse  and 
comcrib  attached,  together  with  engine  and  boiler  connections 
and  feed  mill  therein,  all  of  which  were  situated  on  the  depot 
grounds  of  defendant  immediately  north  of  its  track,  in  the 
village  of  Winthrop.  In  the  morning  of  the  day  named,  the 
property  described  was  totally  destroyed  by  fire,  which  was 
kindled  by  sparks  and  cinders  from  a  locomotive  engine  of 
defendant  while  passing  on  its  track.  The  sparks  and  cinders 
escaped  from  the  engine  in  consequence  of  defects  in  its  con- 
struction and  appliances,  and  in  consequence  of  the  negligent 
manner  in  which  it  was  operated.  The  property  destroyed  was 
of  the  value  of  $6,000,  and  was,  at  the  time,  insured  by  the 
plaintiffs  the  Iowa  State  Insurance  Company,  the  Commercial 
Union  Assurance  Company,  Limited,  the  St.  Paul  German 
Insurance  Company,  and  the  Farmers'  Fire  Insurance  Com- 
pany in  the  sum  of  $1,000  each,  or  for  the  aggregate  amount 
of  $4,000.  After  the  property  was  destroyed,  each  insurance 
company  paid  the  amount  of  loss  for  which  it  was  responsible, 
and  claiming  that  by  reason  of  such  payments  they  became 
subrogated  to  the  rights  of  Griswold  to  the  extent  of  the 
amounts  so  paid,  they  join  him  in  demanding  judgment  against 
defendant  for  the  value  of  the  property  destroyed.  Griswold 
occupied  the  premises  on  which  the  property  stood  by  virtue  of  a^ 
lease  to  him  from  defendant,  which  contained  the  following  pro- 
visions :  'And  the  lessee,  in  consideration  of  the  premises,  hereby 
covenants  and  agrees  with  the  lessor,  its  successors  and  assigns, 
to  pay  the  said  lessor,  as  rent  for  said  premises,  the  sum  of  one 
dollar,  to   be  paid  at  the  time  and  in  the  manner  following,  to- 
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wit,  on  the  delivery  of  this  lease ;  and  the  lessee  further  covenants 
and  agrees  with  the  lessor  that  he  will,  from  the  date  of  this 
indenture,  put  to  use  and  maintain  a  good  substantial  elevator, 
coal  sheds  and  lumber  yard  on  the  above-described  premises ;  and 
further  agrees  to  protect  and  save  harmless  said  lessor  from  all 
liability  for  damage  by  fire,  which  in  the  operation  of  the  lessor's 
railroad,  or  from  cars  or  engines  lawfully  on  its  tracks,  may  acci- 
dentally or  negligently  be  communicated  to  any  property  or 
structure  on  said  described  premises.  And  the  said  lessee  hereby 
agrees  to  ship  all  grain,  coal  and  lumber  he  can  control  by  the 
Illinois  Central  railroad.  And  the  said  lessee  further  covenants 
and  agrees  with  the  said  lessor  that  he  will  transact  the  business 
for  which  said  buildings  are  erected  and  designed  at  fair  and  rea- 
sonable rates,  and  in  a  prompt  and  careful  manner,  so  that  neither 
the  company  nor  the  public  will  be  prejudiced  by  reason  of  the 
said  lessee  dealing  unfairly  or  negligently  in  their  behalf,  or  in 
the  transaction  of  the  business  connected  with  the  grain,  coal  and 
lumber  building  so  erected  as  aforesaid.'  The  defendant  claims 
that  plaintiffs  are  not  entitled  to  recover,  for  the  reason  that  Gris- 
wold undertook,  by  the  terms  of  the  lease,  to  protect  and  save  it 
harmless  from  such  losses  as  that  in  question.  The  ground  of  the 
demurrer  is  as  follows :  *  The  petition  and  answer  show  that  the 
action  is  commenced  by  the  owner  and  insurer  of  an  elevator  built 
upon  defendant's  land  alongside  of  its  tracks,  for  the  purpose  of 
handling  grain,  and  that  said  elevator  was  burned  through  the 
negligence  of  defendant,  its  agents  and  employees.  The  plain- 
tiffs, therefore,  say  it  is  against  public  policy,  and  contrary  to  the 
statutes  of  Iowa,  for  the  defendant  to  attempt  to  restrict  by  con- 
tract its  liability  for  the  negligence  of  its  agents,  employees  and 
servants ;  and  that  said  defense,  so  far  as  it  is  based  upon  exemp- 
tions from  liability  by  reason  of  this  contract  of  lease,  is  not  good, 
as  such  contract  of  exemption  is  void.'  No  special  claims  are 
made  in  behalf  of  the  insurance  companies ;  therefore,  their  inter- 
ests and  that  of  Griswold,  for  the  purposes  of  this  appeal,  will  be 
treated  as  governed  by  the  same  rules." 

1.  It  will  be  seen,  from  the  statement  of  the  case,  that  the  con- 
trolling question  is  whether  that  clause  in  the  lease  whereby 
plaintiff  Griswold  agrees  to  protect  and  save  harmless  the  defend- 
ant  from   all   liability   for   damages   by   fire    negligently  com- 
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iniinicated  to  the  property  on  the  leased  premises  in  the  operar 
lion  of  the  railroad  is  void,  as  against  public  policy.  The 
right  to  so  contract  as  to  fire  accidentally  communicated  is  not 
questioned,  but  only  the  nght  to  so  contract  as  to  fire  neg}^ 
gently  communicated.  Public  policy  is  variable  —  the  very 
reverse  of  that  which  is  the  policy  of  the  public  at  one  time 
may  become  public  policy  at  another ;  hence,  no  fixed  rule  can  be 
given  by  which  to  determine  what  is  public  policy.  The  authori- 
ties all  agree  that  a  contract  is  not  void,  as  against  public  policy, 
unless  it  is  injurious  to  the  interests  of  the  public,  or  contravenes 
some  established  interest  of  society.  Public  policy  has  been 
aptly  described  as  ^^an  unruly  horse,  and,  when  once  you  get 
astride,  you  never  know  where  it  will  carry  you."  It  was  said  by 
"Wilmot,  Ct.  J. :  "  It  is  the  duty  of  all  courts  to  keep  their  eyes 
steadily  upon  the  interests  of  the  public,  even  in  the  determina- 
tion of  community  justice,  and  when  they  find  an  action  is 
founded  upon  a  claim  injurious  to  the  public,  and  which  has  a 
bad  tendency,  to  give  no  countenance  or  assistance  in  foro  civilL" 
Other  courts  have  said  :  "  We  may  take  it  as  well  settled  that  in 
the  law  of  contracts  the  first  purpose  of  the  courts  is  to  look  to 
the  welfare  of  the  public,  and,  if  the  enforcement  of  the  agree- 
ment would  be  inimical  to  its  interest  no  relief  could  be  granted  to 
the  party  injured,  and  even  though  it  might  result  beneficiaUy  to 
the  party  who  made  and  violated  the  agreement.  The  common 
law  will  not  permit  individuals  to  oblige  themselves  by  a  contract 
either  to  do,  or  not  to  do,  anything,  when  the  thing  to  be  done  or 
omitted  is  in  any  degree  clearly  injurious  to  the  public."  Again, 
it  is  said  :  "  It  must  not  be  forgotten  that  you  are  not  to  extend 
arbitrarily  those  rules  which  say  that  a  given  contract  is  void  as 
being  against  public  policy,  because,  if  there  is  one  thing  more 
than  another  which  public  policy  requires,  it  is  that  men  of  full 
age  and  competent  understanding  shall  have  the  utmost  liberty  of 
contracting,  and  that  their  contracts,  when  entered  into  fairly  and 
voluntarily,  shall  be  held  sacred,  and  shall  be  enforced  by  courts 
of  justice.  Therefore,  you  have  this  paramount  public  policy  to 
consider,  that  you  are  not  likely  to  interfere  with  this  freedom  of 
contract."  Egerton  v.  Earl  Brownlow,  4  H.  L.  Cas.  1 ;  3  Am. 
&  Eng.  Ency.  of  Law,  p.  875,  n.  3 ;  Boardman  v.  Thompson,  25 
Iowa,  501.     Aided  by  these  definitions  and  cautions,  we  proceed 
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again  to  inquire  whether  the  clause  of  the  agreement  in  question, 
if  carried  into  effect,  would  be  injurious  to  any  interest  of  the 
public,  or,  in  other  words,  whether  the  public  has  any  interest  in 
this  provision  of  the  contract.  The  conclusion  of  the  former 
opinion  is  "that  the  provision,  if  effectual,  would  cause  the 
defendant  to  disregard  and  neglect  a  duty  which  it  owes  to  the 
public,  and  thereby  violate  an  obligation  imposed  upon  it  by  law." 
This  conclusion  rests,  in  part  at  least,  upon  holding  that  sections 
1289  and  1308  of  the  Code  are  applicable  to  the  question  under 
consideration,  and  that  the  defendant  owed  it  as  a  duty  to  the 
public  to  operate  its  road  with  care  with  respect  to  plaintiff's 
property.  The  discussion  on  rehearing  leads  us  to  inquire 
whether,  imder  the  law  and  facts,  it  is  correct  to  say  that 
the  defendant  owed  any  duty  to  the  public  with  respect  to 
the  plaintiff's  property.  The  former  opinion  holds  correctly 
that  the  liability  of  railroad  corporations,  under  section  1289, 
for  negligently  setting  out  fires,  is  absolute,  and  that  the 
obligation  on  the  part  of  the  railroad  companies  to  exercise  care 
is  towards  the  public ;  but  the  question  remains  whether  that  sec- 
tion applies  to  cases  like  this,  or,  in  other  words,  whether  it  estab- 
lished any  interest  in  the  public,  or  imposed  any  duty  upon  the 
defendant  towards  the  public,  in  respect  of  the  property  of  the 
plaintiff.  The  defendant  owed  no  duty  to  the  public  to  exercise 
care  with  respect  to  its  own  buildings  situate  on  its  right  of  way, 
and  incurred  no  liability  for  their  negligent  burning,  unless  the 
fire  spread  beyond  its  own  premises.  The  operation  of  a  railway 
increases  the  danger  from  fire  to  the  property  of  the  people 
situated  on  their  own  premises,  where  they  have  the  right  to  have 
it,  and,  hence,  the  provision  of  section  1289  making  the  corpora- 
tion operating  the  railway  absolutely  liable  for  all  damages  by  fire 
that  is  negligently  set  out  or  caused  by  the  operation  of  the  rail- 
way. As  to  such  property  the  railway  company  owes  to  the 
public  the  duty  of  care,  and  the  public  has  an  interest  in  the  per- 
formance of  that  duty.  Therefore,  a  contract  that  exempts  from 
that  duty  to  the  public  would  be  injurious  to  the  public  interests, 
and  against  public  policy.  The  plaintiff  Griswold's  buildings 
were  not  on  his  own  premises,  nor  where  he  had  a  right  to  have 
them,  independent  of  the  defendant ;  they  were  upon  the  right 
of  way,  where  they  could  only  be  by  its  permission.     In  granting 
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the  permission,  and  in  placing  the  buildings  there,  both  parties 
knew  of  the  increased  hazard  of  the  location  from  fire  communi- 
cated either  through  accident  or  negligence  in  the  operation  of 
the  road.  They  knew  that  the  defendant  corporation  conld  only- 
act  through  its  officers,  agents  and  employees,  and  that  these  might 
be  negligent  in  the  performance  of  their  duties.  The  plaintiff 
had  an  insurable  interest,  and  could,  as  he  did,  protect  himself, 
in  part  at  least,  against  loss  by  either  accident  or  negligence. 
The  defendant  had  no  insurable  interest,  and  could  only  protect 
itself  from  the  liazard  by  refusing  consent,  or  by  contracting  for 
indemnity,  as  it  did.  Plaintiflf  Griswold  contracted  with  his 
coplaintiffs,  the  insurance  companies,  for  indemnity  against  loss 
by  fire,  whether  caused  by  accident  or  negligence.  The  fire 
occurred  through  neglect,  and  the  insurance  companies,  as  they 
were  bound  to  do,  paid  the  insurance.  Those  contracts,  like  this, 
were  for  indemnity  against  liability  by  fire,  whether  caused  by 
accident  or  negligence.  Many  losses  by  fire  occur  through  the 
negligence  of  the  insured  or  his  family,  and  recovery  is  had 
unless  the  negligence  was  willful.  While  these  policies  are  not 
before  us,  we  may  assume,  we  think,  tliat  under  them  the  plaintiff 
Griswold  would  have  been  entitled  to  recover,  even  though  the  loss 
had  occurred  through  his  own  negligence,  unless  it  was  willful. 
The  public  had  no  interest  in  these  contracts  of  insurance 
between  the  plaintiffs;  nor  were  they  against  public  policy, 
because  the  companies  agreed  to  indemnify  the  assured  against 
loss  caused  by  his  own  negligence.  This  is  not  a  question 
whether,  under  section  1289,  the  defendant  would  be  liable  to 
Griswold  for  negligently  communicating  fire  to  this  property  in 
the  absence  of  a  contract  to  the  contrary,  but  it  is  whether  the 
public  has  any  interest  that  this  contract  contravenes.  It  seems 
to  us  now  quite  clear  that  as  these  buildings  could  only  be  placed 
upon  the  defendant's  riglit  of  way  by  its  consent,  and  were  so 
placed  upon  the  premises,  and  on  the  conditions  expressed  in  the 
lease,  the  public  had  no  interest  therein,  under  said  section  1289  or 
otherwise,  that  would  be  injured  by  giving  effect  to  the  agree- 
ment in  question.  Much  as  the  public  may  have  been  interested 
in  the  convenience  of  such  a  place  of  business,  it  had  no  interest 
«,s  to  who  should  carry  the  hazard  incident  to  that  property  being 
located  as  it  was.     The  fact  that  the  defendant  acquired  this  right 
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of  way  in  the  exercise  of  the  right  of  eminent  domain  did  not 
preclude  it  from  granting  or  withholding  permission  to  the  plain- 
tiff to  build  thereon,  nor  the  parties  from  contracting  as  to  which 
should  bear  the  hazard  incident  to  the  location. 

2.  It  is  contended  that  the  defendant  entered  into  this  contract 
in  its  capacity  as  a  common  carrier,  and,  therefore,  we  must  apply 
to  the  consideration  of  the  question  section  1308,  providing,  in  effect, 
that  carriers  of  persons  or  property  cannot  exempt  themselves  from 
liability  by  contract  which  would  exist  had  no  contract  been  made. 
It  is  undoubtedly  true  that  the  ultimate  purpose  of  the  defendant  in 
entering  into  this  contract  was  the  promotion  of  its  business  as  a 
common  carrier.  But  the  contract  is  not  for  the  carriage  of  per- 
sons or  property.  That  the  ultimate  purpose  was  to  increase  its 
business  as  a  carrier  does  not  make  this  a  contract  for  carriage 
any  more  than  would  be  tlie  employment  of  workmen  in  its  shops, 
warehouses  or  elsewhere  apart  from  the  operation  of  the  road. 
Upon  further  consideration  we  are  of  the  opinion  that  this  con- 
tract was  not  made  by  the  defendant  in  its  capacity  as  a  common 
carrier,  and  that  the  provision  of  section  1308  is  not  applicable. 
Johnson's  Admx.  v.  Eailroad  Co.,  86  Va.  975  ;  11  S.  E.  Rep.  829, 
and  other  cases  involving  contracts  of  exemption  from  liability  for 
causing  injuries  to,  or  death  of,  persons,  are  not  applicable.  The 
public  has  an  interest  in  the  life  and  safety  of  every  human  being, 
and  every  such  contract  is  clearly  injurious  to  public  interest,  but 
not  always  so  as  to  property. 

3.  In  the  lease  the  plaintiff  Griswold  agrees  "that  he  will 
transact  the  business  for  which  said  buildings  are  erected  and 
designed  at  fair  and  reasonable  rates,  and  in  a  prompt  and  care- 
ful manner,  so  that  neither  the  company  nor  the  public  will  be 
prejudiced  by  reason  of  the  said  lessee  dealing  unfairly  or  negli- 
gently in  their  behalf,  or  in  the  transaction  of  the  business  con- 
nected with  the  grain,  coal  and  lumber  building  so  erected  as 
aforesaid."  "While  it  is  evident  the  parties  contemplated  a  place 
for  dealing  with  the  public,  in  the  maintenance  and  management 
of  which  the  public  might  be  interested,  neither  that  interest  nor 
Mr.  Griswold's  agreement  gave  the  public  any  interest  as  to  who 
should  bear  the  hazard  of  the  loss  of  the  buildings  by  fire.  The 
plaintiff  indemnified  himself  against  the  loss,  in  part  at  least,  by 
insurance,  and  the  insurance  companies  have  paid  him,  as  they 


704  Griswold  v.  Illinois  Cent.  R.  Co. 

were  bound  to.  Surely,  public  policy  does  not  demand  that  the 
defendant  shall  now  reimburse  these  insurance  companies  for  the 
payments  they  were  bound  to  make  by  their  own  contract,  and 
which  the  defendant  has  never  promised  to  repay.  As  to  the 
claim  of  the  plaintiff  Griswold  to  recover  the  excess  of  the  loss 
over  the  amount  of  insurance,  public  policy  answers,  "  Tf  ou  must 
stand  by  your  contract."  After  a  careful  review  of  the  case,  we 
reach  the  conclusion  that  the  public  had  no  interest  in  the  clause 
of  the  contract  in  question,  that  its  enforcement  works  no  injury 
to  any  interest  of  tne  public,  and  that  the  judgment  of  the  Dis- 
trict Court  should  be  affirmed. 

Robinson,  J.  (dissenting).  I  cannot  assent  to  the  conclusions 
of  the  foregoing  opinion  that  the  agreement  in  question  was 
effectual  to  relieve  the  defendant  of  liability  for  negligently  set- 
ting fire  to  and  destroying  the  property  of  the  plaintiff.  Some- 
thing has  been  said  on  rehearing  in  regard  to  the  liability  of  the 
defendant  to  the  insurance  companies  and  their  right  to  recover ; 
but  as  no  question  in  regard  to  such  liability  and  right  of  recovery, 
as  distinguished  from  the  liability  of  defendant  to  Griswold  for 
the  loss  he  sustained,  for  which  he  has  not  been  compensated,  is 
presented  by  the  pleadings,  or  was  argued  on  the  first  submission 
of  the  cause,  it  should  not,  as  it  seems  to  me,  be  given  weight  now. 
It  is  well  settled  that,  in  a  civil  case,  a  party  cannot,  on  rehearing, 
make  a  case  different  from  that  presented  on  the  original  submis- 
sion. McDermott  v.  Railway  Co.,  (Iowa)  52  N.  W.  Rep.  185,  and 
cases  therein  cited.  It  follows  that  the  only  questions  which  we 
should  now  consider  are  those  involved  in  determining  the  charac- 
ter and  effect  of  the  provisions  of  the  contract  in  question,  and  the 
right  of  Griswold  to  recover,  without  regard  to  the  interests  of  the 
insurance  companies.  On  the  rehearing  we  have  been  favored  with 
elaborate  arguments  by  representatives  of  several  of  the  leading 
railway  corporations  doing  business  in  the  state,  and  in  explanation 
it  is  said  that  the  questions  involved  are  of  interest  to  all  railway 
companies  in  the  state,  and  that  the  former  opinion,  if  adhered 
to,  will  seriously  affect  their  management  and  business.  It  is 
probably  fair  to  presume  that  leases  with  provisions  similar  to  the 
one  in  controversy  are  now,  or  soon  will-  be,  in  general  use  in  the 
state,  and  that  the  questions  involved  are  of  interest  to  the  large 
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number  of  persons  wlio  are  now,  or  shall  hereafter  be,  concerned 
in  buildings  and  property  located  on  land  owned  by  railway  cor- 
porations by  virtue  of  leases  from  the  corporations.  The  import- 
ance of  the  questions  to  the  railways  and  to  people  doing  business 
with  them  is  apparent.  It  does  not  seem  to  me  that  the  authori- 
ties cited  in  the  opinion  of  the  majority  justify  the  conclusions 
they  reach.  Section  1289  of  the  Code  provides  that  "  any  cor- 
poration operating  a  railway  shall  be  liable  for  all  damages  by  fire 
that  is  set  out  or  caused  by  operating  of  any  such  railway.  *  *  *  " 
It  was  said  in  West  v.  Eailway  Co.,  77  Iowa,  654 ;  36  N.  W. 
Rep.  479,  and  42  IS".  W.  Rep.  512,  that  this  statute  imposes  an 
absolute  liability  upon  railway  corporations  without  regard  to  the 
contributory  negligence  of  the  person  injured,  for  damages  result- 
ing from  fires  set  out  or  caused  by  negligently  operating  their 
railways.  The  facts  admitted  in  this  case  show  that  the  fire  ia 
question  was  caused  by  defendant  in  operating  its  railway,  and 
that  the  fire  was  the  result  of  negligence  on  its  part.  Whether  a 
railway  company  may  limit  its  liability  for  a  fire  which  it  causes 
without  fault  on  its  part  is  a  question  not  involved  in  this  case  ; 
but  we  are  required  to  determine  whether  a  railway  company 
may,  by  a  contract  entered  into  before  the  act,  limit  its  liability 
for  a  fire  which  is  caused  by  negligence  on  its  part  in  operating 
its  railway.  Section  1308  of  the  Code  provides,  in  efEect,  that  a 
common  carrier  or  carrier  of  passengers  cannot  exempt  itself  from 
liability,  as  such  carrier,  by  contract.  Although  there  is  some 
conflict  in  the  authorities,  yet  it  is  the  general  rule,  in  the  absence 
of  statutory  regulations,  that  railway  companies  cannot  restrict 
their  liability  for  negligence  in  transporting  passengers  or  freight 
by  contracts  made  in  advance  of  the  carriage ;  and  the  same  is 
true  in  regard  to  the  power  of  telegraph  companies  to  limit  their 
liability  for  negligence  in  transmitting  dispatches.  It  is  said  in 
Cooley  on  Torts  (p.  687),  with  reference  to  agreements  of  that 
kind,  that  "  the  cases  of  carriers  and  telegraph  companies  have 
been  specially  mentioned  because  it  is  chiefly  in  these  cases  that 
such  contracts  are  met  with.  But,  although  the  reasons  which 
forbid  such  contracts  have  special  force  in  the  business  of  carry- 
ing persons  and  goods,  or  of  sending  messages,  they  apply  uni- 
versally, and  should  be  held  to  defeat  all  contracts  by  which  a 
VOL.  IX. —  89 
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party  undertakes  to  put  another  at  the  mercy  of  his  own  faulty 
conduct."  In  Johnson's  Admx.  v.  Railroad  Co.,  86  Va.  976  ;  11 
S.  E.  Hep.  829,  the  administrator  sought  to  recover  damages  for 
the  death  of  his  intestate,  which  was  claimed  to  liave  been  caused 
by  the  negUgence  of  the  railway  company.  The  decedent  had  been 
a  member  of  a  linn  of  quarrymen,  which  agreed  with  the  railway 
company  to  remove  a  certain  granite  bluff  from  its  right  of  way. 
He  was  killed  by  a  train  of  the  company  while  he  was  engaged 
in  doing  the  work  required  by  the  agreement.  There  was  evi- 
dence which  tended  to  show  that  the  accident  was  caused  by  neg- 
ligence on  the  part  of  the  company.  It  claimed  exemption  from 
liability,  however,  on  the  ground  that  the  agreement  provided  tliat 
it  should  "  in  no  way  be  held  responsible  for  any  injuries  to,  or 
death  of,  any  of  the  members  of  the  said  iirm,  or  of  any  of  its 
agents  or  employees,  sustained  from  said  work,  should  such  death 
or  injury  occur  from  any  cause  whatever."  The  court,  in  com- 
menting on  this  provision  of  the  agreement,  said :  "  To  uphold 
the  stipulation  in  question  would  be  to  hold  that  it  was  competent 
for  one  party  to  put  the  other  parties  to  the  contract  at  the  mercy 
of  its  own  misconduct,  which  can  never  be  lawfully  done  where 
an  enlightened  system  of  jurisprudence  prevails.  Public  policy 
forbids  it,  and  contracts  against  the  public  policy  are  void. 
^Nothing  is  better  settled  —  certainly  in  this  court  —  than  that  a 
■common  carrier  cannot,  by  contract,  exempt  himself  from  respon- 
sibility for  his  own  or  his  servant's  negligence  in  the  carnage  of 
goods  or  passengers  for  hire.  This  is  so,  independently  of  section 
1296  of  the  Code,  and  the  principle  which  invalidates  a  stipula- 
tion for  exemption  from  liability  for  one's  own  negligence  is  not 
confined  to  the  contracts  of  carriers  as  such.  It  applies 
universally." 

Railway  corporations  are  quasi  public  agencies,  and  perform  a 
public  duty.  They  are  agencies  created  by  the  state  with  certain 
privileges,  and  subject  to  certain  obligations,  A  contract  that 
they  will  not  discharge  their  obligations  is  a  breach  of  a  public 
duty  and  cannot  be  enforced.  Railroad  Co.  v.  Ryan,  11  Kans. 
609.  An  agreement  by  wliich  a  railway  corporation  undertakes, 
without  the  consent  of  the  state,  to  relieve  itself  of  a  burden 
which  is  imposed  upon  it  by  law,  is  void,  as  against  public  policy. 
Thomas  v.  Railroad  Co.,  101  U.  S.  71.     Among  the   obligations 
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imposed  upon  a  railway  corporation  is  that  of  using  reasonable 
diligence  in  furnishing  its  road  with  safe  equipments,  including 
locomotive  engines,  and  of  operating  its  road  without  negligence. 
That  is  a  duty  which  it  owes  to  the  public,  and  any  agreement 
which  tends  to  lessen  the  diligence  and  care  with  which  it  fur- 
nishes and  operates  its  road  is,  to  that  extent,  against  public 
policy.  The  contra<»t  entered  into  between  Griswold  and  defend- 
ant was  not  for  carriage,  and  primarily  it  was  for  the  benefit  of 
the  parties  to  it,  and  not  in  the  interest  of  the  public.  But  it  is 
clear  that  its  purpose  on  the  part  of  defendant  was  to  benefit  and 
promote  its  business  as  a  carrier.  The  nominal  sum  of  one  dollar 
was  not  the  consideration  which  induced  it  to  enter  into  the 
agreement.  Elevators,  coal  sheds  and  lumber  yards  are  import- 
ant aids  to  a  railway  engaged  in  carrying  grain,  coal  and  lumber, 
in  securing  and  transacting  that  branch  of  its  business;  and 
the  promise  of  Griswold  to  maintain  and  use  them,  and  to  ship 
all  grain,  coal  and  lumber  he  could  control  over  defendant's 
road,  and  the  prospect  for  business  which  the  existence  and  use 
of  the  improvements  named  held  out  to  defendant,  were  no  doubt 
important  and  controlling  considerations  which  induced  it  to  exe- 
cute the  lease.  Those  improvements  were  not  only  of  value  to 
the  defendant,  but  they  were  important  to  all  who  bought  or  sold 
or  stored  commodities  which  were  received  in  them.  In  other 
words,  the  lease  was  a  means  to  promote  the  ends  for  which  the 
road  of  defendant  was  built  and  operated,  and  the  public  was 
interested  in  the  improvements  for  which  it  provided,  to  the 
extent  to  which  it  patronized  them.  Its  interest  may  not  have 
been  a  distinct  entity,  capable  of  enforcement  at  the  suit  of  any 
citizen,  but  it  was  one  which  the  law  recognizes,  and  which  it  will, 
in  a  suitable  case,  protect.  The  lease  itself  fully  recognizes  an 
interest  of  the  public  in  its  subject-matter.  It  provides  that  the 
lessee  "  shall  transact  the  business  for  which  said  buildings  are 
erected  and  designed,  at  fair  and  reasonable  rates,  and  in  a  prompt 
and  careful  manner,  so  that  neither  the  company  nor  the  public 
will  be  prejudiced  by  reason  of  the  said  lessee  dealing  unfairly  or 
negligently  in  their  behalf,  or  in  the  transaction  of  the  business 
connected  with  the  grain,  coal  and  lumber  building  so  erected  as 
aforesaid."  It  is  true  that  a  contract  is  not  void,  as  against  the 
pubUc  policy,  unless  it  is  injurious  to  the  interests  of  the  public, 
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or  tends  to  have  that  effect,  or  contravenes  some  established  inter- 
est of  society.  But,  when  a  contract  belongs  to  one  of  those 
classes,  it  will  be  declared  void,  although  in  a  particular  instance 
no  injury  to  the  public  may  result.  5  Lawson  Rights,  Rem.  & 
Pr.  2392.  "  A  contract  invading  any  one  of  the  other  interests 
which  the  law  cherishes,  though  to  do  what  is  neither  indictable 
nor  prohibited  by  a  statute,  termed  a  ^  contract  against  public 
policy '  (or  sound  policy),  is  likewise  void."  Bish.  Cont.  §  473. 
To  justify  the  conclusion  that  the  provision  under  consideration 
is  void,  it  is  only  necessary  to  find  that  the  provision,  if  effectual, 
would  cause,  or  tend  to  cause,  the  defendant  to  disregard  or  neg- 
lect a  duty  which  it  owes  to  the  public,  and  thereby  violate  an 
obligation  imposed  upon  it  by  law.  That  such  would  be  the  effect 
of  the  provision,  if  sustained,  does  not  appear  to  me  to  be  doubt- 
ful. It  was  not  intended  merely  to  require  Griswold  to  bear  the 
loss  which  should  result  from  the  hazards  to  which  his  property 
should  be  exposed  by  operating  the  railway  with  reasonable  pru- 
dence and  care,  but  it  was  intended  to  exempt  the  defendant  from 
all  liability  for  damages  from  fire  which  should  be  caused  in  operat- 
ing its  railway  without  regard  to  acts  of  negligence,  or  lack  of 
precaution  and  care  on  its  part,  which  should  contribute  to  the  loss. 
The  agreement  sought  to  exempt  tlie  defendant  from  liability  for 
negligence,  whatever  its  nature,  which  should  be  involved  in  the 
management  of  its  railway.  Such  negligence  might  be  manifested 
in  many  ways  —  as,  in  the  use  of  insufficient  or  defective  machinery, 
in  the  employment  of  careless  or  incompetent  trainmen,  or  iu 
having  an  insuflScient  number  of  trainmen  —  and  was  necessarily 
of  a  kind  to  affect  the  business  of  defendant  as  a  common  carrier. 
The  tendency  of  the  agreement  was  to  make  the  defendant,  in 
keeping  its  locomotive  engines  in  good  order,  in  adopting  improve- 
ments to  prevent  the  escape  of  fire,  and  in  selecting  its  employees, 
less  diligent  than  it  would  otherwise  have  been,  and  thus  to  expose, 
not  only  the  property  of  Griswold,  but  all  other  property  of  a 
combustible  kind  located  upon  its  grounds,  to  dangers  which 
reasonable  care  on  its  part  would  have  prevented.  The  tendency 
of  the  agreement  is  more  clearly  seen  when  the  probable  aggre- 
gate effect  of  such  agreements,  entered  into  between  defendant 
and  all  the  tenants  on  its  right  of  way  and  depot  grounds  in  the 
state,  is  considered.     To  keep  in  good  order  the  machinery  and 
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appurtenances  of  a  railway,  and  to  operate  it  in  the  manner  which 
reasonable  prudence  demands,  involve  the  expenditure  of  large 
sums  of  money,  and  the  constant  exercise  of  skill  and  care  by 
railroad  employees.  Whatever  tends  to  lessen  the  degree  of  care 
used  in  operating  a  railway  is  to  that  extent  inimical  to  public 
interest,  and  contrary  to  public  policy.  Combustible  property 
on  the  depot  and  right  of  way  grounds  of  a  railway  company  is 
of  necessity  more  exposed  to  danger  from  fire  caused  by  operat- 
ing the  railway  than  property  outside  of  their  limits ;  and  if  it 
can,  by  agreement,  protect  itself  against  liability  for  negligently 
destroying  the  property  on  its  grounds,  the  common  experience 
of  mankind,  as  applied  to  other  matters,  teaches  us  that  the 
natural  effect  of  such  an  agreement  is  to  lessen  the  care  and  dili- 
gence the  railway  company  will  use  to  prevent  such  negligence 
and  the  consequent  loss.  It  follows  that  each  tenant  is  interested 
in  the  agreement  of  every  other  tenant  on  the  same  line  or  divis- 
ion of  railway,  and  that  the  people  who  store  property  in  the 
buildings  of  such  tenants,  or  who  are  concerned  in  grain,  coal, 
lumber  and  other  articles  which  are  received  in,  or  delivered 
from,  such  buildings,  are  also  interested  in  the  agreements. 

It  does  not  seem  to  me  that  the  law  which  governs  ordinary 
contracts  of  insurance  is  applicable  to  this  case.  In  such  con- 
tracts the  property  owner  is  never,  in  terms,  insured  against  the 
consequences  of  his  own  negligence.  On  the  contrary,  great  care 
is  taken  to  guard  against  and  prevent  negligence  on  his  part.  . 
Insurance  to  the  full  value  of  the  property  is  not  given,  and  all 
inducement  to  negligence  on  his  part  is  withheld.  If  loss  result 
from  his  negligence,  as  a  rule,  he  and  the  insurance  company, 
only,  are  aflfected,  his  negligence  not  being  of  a  character  to 
affect  the  public.  I  am  not  aware  that  an  agreement  to  insure  a 
person  against  the  consequences  of  his  own  negligence,  the  natural 
and  probable  effect  of  which  would  be  to  encourage  such  negli- 
gence to  the  danger  and  prejudice  of  othere,  is  sustained  by  the 
courts.  It  is  true  that  the  public  has  no  interest  in  the  damages 
in  controversy  in  this  action,  but  it  had  an  interest  in  the  agree- 
ment in  question  so  far  as  it  tended  to  induce  negligence  on  the 
part  of  defendant  in  operating  its  railway ;  and  as  negligence  of 
that  kind  was  the  natural  and  probable  effect  of  the  agreement, 
and  as  the  agreement  is  not  separable,  it  would  seem  to  follow 
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that  it  shonld  be  held  void.  This  conehision  is  not  only  in  entire 
harmony  with  the  authorities  cited  in  the  opinion  of  the  majority, 
but,  as  it  seems  to  me,  is  required  by  them,  as  well  as  by  the 
authorities  cited  in  this  dissent. 

Whether  the  defendant  owed  to  the  public  any  duty  in  regard 
to  its  own  buildings,  whether  the  defendant  had  insurable  interest 
in  the  property  of  Griswold  which  was  destroyed,  and  whether 
the  insurance  companies  are  entitled  to  recover  the  amounts  they 
have  paid  to  Griswold  are  questions  which  do  not  appear  to  me 
to  be  so  presented  as  to  make  it  proper  for  us  to  determine  them 
on  this  appeal,  and  in  regard  to  them  I  express  no  opinion. 
Kinne,  J.,  concurs  in  the  dissenting  opinion.* 

Validity  of  contracts  which  exonerate  a  person  from  liability  for 
negflig^ence.  This  is  a  question  which  appears  to  have  arisen  principally  in 
three  classes  of  cases ;  in  contracts  between  carriers  and  shippers  or  passengers, 
between  telegraph  companies  and  their  patrons  and  between  master  and  serv- 
ant. The  weight  of  authority  is  decidedly  in  favor  of  the  propesition  that  a 
carrier  cannot  contract  for  exemption  from  negligence,  and  that  all  such  con. 
tracts  are  against  public  policy  and  void.  Little  Rock,  etc.,  R.  Co.  v.  Cravens, 
7  Am.  R.  R.  &  Corp.  Rep.  270,  and  note ;  Alair  v.  Northern  Pac.  R  Co.,  8 
Am.  R.  R.  &  Corp.  Rep.  445,  and  note ;  Abrams  v.  Milwaukee,  etc.,  R  Co., 
ante,  p.  354.  The  validity  of  such  contracts  in  case  of  gratuitous  passengers  is 
considered  in  Muldoon  v.  Seattle  City  Ry.  Co.,  post,  and  note,  and  in  Quinby 
V.  Boston  &  Me.  R.  Co.,  1  Am.  R.  R.  &  Corp.  Rep.  113,  and  note. 

As  to  contracts  by  which  telegraph  companies  stipulate  for  exemption  from 
liability  for  negligence  in  sending  or  delivering  messages,  the  authorities  are 
more  evenly  divided.  The  authorities  on  the  subject  are  collected  in  the  note 
to  Primose  v.  Western  Union  Tel.  Co.,  post. 

As  to  contracts  by  which  the  master  attempts  to  secure  exemption  from  lia- 
bility to  his  servant  for  injuries  occasioned  by  the  former's  negligence,  the 
weight  of  authority  is  decidedly  against  their  validity.  The  question  appears 
to  have  first  arisen  in  Georgia  in  the  case  of  Western  &  Atlantic  R.  Co.  v. 
Bishop,  50  Ga.  4do,  decided  in  1872.  •  The  suit  was  for  injuries  received  by 
the  plaintiff  in  attempting  to  couple  cars.  The  contract  of  employment  was 
in  writing,  and  in  it  the  plaintiff  agreed  that  he  would  "  take  upon  himself  all 
risks  connected  with  or  incident  to  his  position  on  the  road,"  and  that  he  would 
"  in  no  case  hold  the  company  liable  for  any  injury  or  damage  he  may  sustain 
in  his  person  or  otherwise,  by  what  are  called  accidents  or  collisions,  on  the 
trains  or  road,  or  which  may  result  from  the  negligence,  carelessness  or  mis- 
conduct of  himself  or  any  other  employee  or  person  connected  with  said  road, 
or  in  the  service  of  said  company."  The  court  sustained  the  validity  of  the 
contract,  and  in  its  opinion  said:     "We  know  of  no  law  which  limits  the  right 
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of  employer  and  employee  to  contract  for  themselves  as  to  the  relative  rights 
and  duties  of  each  to  the  other,  provided  the  contract  be  not  forbidden  by 
positive  law,  or  be  contrary  to  public  policy.  They  are  both  free  citizens. 
Labor  is  property,  and  the  laborer  has,  and  ought  to  have,  the  same  right  to 
contract  in  reference  to  it  as  other  freemen  have  in  reference  to  their  property. 
Generally,  the  duties  cast  by  law  upon  employer  and  employee  are  only  impli- 
cations of  law,  in  the  absence  of  stipulations  by  the  parties.  If  one  enter  into 
the  employment  of  another,  and  there  be  no  stipulations  as  to  wages,  hours  of 
labor,  industry,  etc.,  the  law  implies  an  obligation  upon  the  employer  to  pay 
reasonable  or  customary  wages,  and  upon  the  employee  reasonable  industry*, 
and  upon  both  reasonable  Lours  of  labor.  It  also  implies  various  other  duties 
and  obligations;  but,  obviously,  these  are  all  only  implications,  in  the  absence 
of  any  agreement  between  the  parties,  and  it  would  be  a  dangerous  interfer- 
ence with  private  rights  to  undertake  to  fix  by  law  the  terms  upon  which 
employers  and  employees  shall  contract.  For  myself,  I  do  not  hesitate  to  say 
that  I  know  of  no  right  more  precious,  and  one  which  laboring  men  ought  to 
guard  with  more  vigilance,  than  the  right  to  fix  by  contract  the  terms  upon 
which  their  labor  shall  be  engaged.  It  looks  very  specious  to  say  that  the 
law  will  protect  them  from  the  consequences  of  their  own  folly,  and  make  a 
contract  for  them  wiser  and  better  than  their  own.  But  they  should  remem- 
ber that  the  same  lawgiver  which  claims  to  make  a  contract  for  them  upon  one 
point  may  claim  to  do  so  upon  others,  and  thus,  step  by  step,  they  cease  to  b& 
free  men." 

The  court,  however,  held  that  the  contract  would  not  be  valid  as  against  the 
criminal  negligence  of  the  company.  This  case  was  followed  in  Western  & 
Atlantic  R.  Co.  v.  Strong,  52  Qa.  461  (1874);  Hendricks  v.  Western  &  Atlantic 
R  Co.,  52  Ga.  467  (1874);  Galloway  v.  Western  &  Atlantic  R.  po..  57  Ga.  512 
(1876).  In  the  very  recent  case  of  Fulton  Bag  &  Cotton  Mills  v.  Wilson,  89 
Ga.  818;  15  S.  E.  Rep.  322  (1892),  in  which  no  opinion  was  rendered,  the  court, 
in  a  syllabus  prepared  by  itself,  says:  "The  rule  that,  as  between  employer 
and  employee,  the  latter  in  the  contract  of  hiring  may  assume  all  risks  apper- 
taining to  the  service,  save  such  as  arise  from  criminal  negligence,  was 
declared  in  the  case  of  Railroad  Company  v.  Bishop,  50  Ga.  465,  decided  by 
the  full  bench  in  1872.  This  case  was  followed  and  applied  in  Railroad  Co.  v. 
Strong,  and  Hendricks  v.  Railroad  Co.,  62  Ga.  461,  467.  It  was  also  recog- 
nized as  authority  in  1876,  in  Galloway  v.  Railroad  Co.,  57  Ga.  512,  and  again 
in  1883,  in  Cook  v.  Same,  72  Ga.  48.  The  acquiescence  of  the  legislature  in 
the  principle  for  so  long  a  time  is  strong,  if  not  decisive,  evidence  of  the  pub- 
lic policy  of  this  state  touching  the  question,  more  especially  as  legislative 
attention  must  have  been  called  to  the  subject  when  the  act  of  1876,  Code, 
g  4586  (b),  was  passed,  which  deals  with  criminal  negligence  of  railroad 
employees,  but  forbears  to  interfere  with  the  prior  law  as  to  other  employees, 
or  to  employees  generally.  Under  these  circumstances,  this  court,  on  a  review 
of  the  above-mentioned  cases,  declines  to  overrule  them,  but,  on  the  contrary, 
affirms  the  same  in  so  far  as  they  are  unmodified  by  the  statute  just  cited 
touching  railroad  employees."  This  manner  of  affirming  the  rule  on  the 
ground  of  legislative  acquiescence  and  of  stare  decisis,  suggests  that  the  court 
may  have  deemed  it  wrong  upon  principle. 
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In  Griffiths  V.  Earl  of  Dudley,  0  Q.  B.  D.  857  (1882),  it  was  held  that  the 
contract  of  an  employee  in  a  mine,  waiving  the  rights  and  benefits  secured  to 
him  by  the  Employers'  Liability  Act  of  1880  (43  «fe  44  Vict.  chap.  42),  was 
valid  and  binding  both  upon  the  employee  and  his  representatives.  The 
employee  was  killed  by  reason  of  the  defective  apparatus,  and  the  defect 
existed  through  the  negligence  of  an  inspector  who  was  a  co-employee  of  the 
deceased.  Field,  J.,  says:  "  It  is  at  least  doubtful  whether,  when  a  contract 
is  said  to  be  void  as  against  public  policy,  some  public  policy  which  affects  all 
society  is  not  meant.  Here  the  interest  of  the  employed  only  would  be 
affected.  It  is  said  that  the  intention  of  the  legislature  to  protect  workmen 
against  imprudent  bargains  will  be  frustrated  If  contracts  like  this  one  are 
allowed  to  stand.  I  should  say  that  workmen  as  a  rule  were  perfectly  competent 
to  make  reasonable  bargains  for  themselves.  At  all  events,  I  think  the  present 
one  is  qtiite  consistent  with  public  policy.  *  *  *  It  is  legitimate  to  see 
what  would  be  the  conse(iuences  if  the  construction  contended  for  by  plain- 
tiff's counsel  prevailed,  because,  if  injustice  would  result,  it  is  unlikely  the 
legislature  intended  that  construction.  I  think  a  great  injustice  would  result, 
because  the  workman  might  obtain  the  benefit  of  the  contract  for  years  in  the 
form  of  higher  wages  to  cover  the  risk  of  injury,  and  then  claim  full  addi- 
tional compensation  when  he  was  injured.  The  strongest  argument  suggested 
in  favor  of  the  contention  for  the  plaintiff  is  the  desire  of  the  legislature  to 
protect  workmen.  Protection  has  been  afforded  them  against  late  hours  of 
work,  unfenced  machinery,  the  employment  of  children  in  manufactories, 
and  in  other  instances.  If  it  could  be  shown  in  the  present  case  that  large 
classes  of  workmen  would  be  deprived  of  the  protection  which  the  legislature 
intended  to  give  them  by  a  decision  that  they  could  contract  themselves  out  of 
the  provision^  of  the  Employers'  Liability  Act,  a  strong  argument  against 
that  construction  would  be  afforded.  But  that  cannot  be  shown.  I  am  of 
opinion,  therefore,  that  this  rule  should  be  madeabsolute  to  enter  judgment 
for  the  defendant." 

The  (Georgia  cases  are  the  only  ones  in  this  country  sustaining  the  validity 
of  contracts  exempting  the  master  from  liability  to  his  servant  for  negligence. 
In  an  early  case  upon  the  subject,  Judge  Gresham  put  the  matter  very  forci- 
bly as  follows:  "When  the  defendant's  negligence  in  supplying  his  employees 
with  unsafe  machinery  has  caused  the  death  of  the  latter,  the  law  will  not 
allow  the  defendant  to  say,  as  in  effect  he  docs  say  in  this  answer,  *  It  is  true 
that  my  machinery  was  defective  and  unsafe,  and  my  negligence  caused  the 
death  of  my  employee,  but  I  am  not  liable  to  those  who  have  suffered  from 
the  loss  of  his  life,  because  I  had  a  contract  with  my  employee  which  secured 
to  me  the  right  to  supply  him  with  defective  and  unsafe  machinery,  and  to  be 
negligent.'  Such  a  contract  is  void  as  against  public  poUcy."  Roe.sner  v. 
Hermann,  8  Fed.  Rep.  782. 

Similar  contracts  have  been  held  to  be  invalid  in  the  following  cases:  Litile 
Rock,  etc.,  R.  Co.  v.  Eubanks,  48  Ark.  466  (1886);  Railway  Co.  v.  Spangler. 
44  Ohio  St.  471 ;  8  N.  E.  Rep.  467  (1886);  Johnson's  Admx.  v.  Richmond  &D. 
R.  Co.,  86  Va.  975;  11  S.  E.  Rep.  829  (1890);  Hissong  v.  Richmond  &  D.  K 
Co.,  91  Ala.  514;  8  South.  Rep.  776  (1891);  Louisville  &  N.  R  Co.  v.  Orr.  91 
Ala.  548;  8  South.  Rep.  860  (1890). 
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In  the  first  of  these  cases  it  is  said:  "  Our  Constitution  and  laws  provide 
that  all  railroads  operated  in  this  state  shall  be  responsible  for  all  damages  to 
persons  and  property  done  by  the  running  of  trains.  Const.  1874,  art.  17, 
§  12;  Mansf .  Dig.  §  5587.  This  means  that  they  shall  be  responsible  only  in 
cases  where  they  have  been  guilty  of  some  negligence.  And  it  may  be  ques- 
tionable whether  it  is  in  their  power  to  denude  themselves  of  such  responsi- 
bility by  a  stipulation  in  advance.  But  we  prefer  to  rest  our  decision  upon 
the  broader  ground  of  considerations  of  public  policy.  The  law  requires  a 
master  to  furnish  his  servant  with  a  reasonably  safe  place  to  work  in,  and  with 
sound  and  suitable  tools  and  appliances  to  do  his  work.  If  he  can  supply  an 
unsafe  machine,  or  defective  instiniments,  and  then  excuse  himself  against  the 
consequences  of  his  own  negligence  by  the  terms  of  his  contract  with  his  serv- 
ant, he  is  enabled  to  evade  a  most  salutary  rule.  In  the  English  case  above 
cited  (Griffith  v.  Earl  of  Dudley,  9  Q.  B.  D.  857),  it  is  said  this  is  not  against 
public  policy,  because  it  does  not  affect  all  society,  but  only  the  interest  of  the 
en^loyed.  But  surely  the  state  lias  an  interest  in  the  lives  and  limbs  of  all 
its  citizens.  Laborers  for  hire  constitute  a  numerous  and  meritorious  class  in 
«very  community.  And  it  is  for  the  welfare  of  society  that  their  employers 
shall  not  be  permitted,  under  the  guise  of  enforcing  contract  rights,  to  abdi- 
cate their  duties  to  them.  The  consequence  would  be  that  every  railroad  com- 
pany and  every  owner  of  a  factory,  mill  or  mine  would  make  it  a  condition, 
precedent  to  the  employment  of  labor,  that  the  laborer  should  release  all  right 
of  action  for  injuries  sustained  in  the  course  of  the  service,  whether  by  the 
employer's  negligence  or  otherwise.  The  natural  tendency  of  this  would  be 
to  relax  the  employer's  carefulness  in  those  matters  of  which  he  has  the  order- 
ing and  control,  such  as  the  supplying  of  machinery  and  materials,  and  thus 
increase  the  perils  and  occupations  which  are  hazardous,  even  when  well  man- 
aged. And  the  final  outcome  would  be  to  fill  the  country  with  disabled  men 
and  paupers^  whose  support  would  become  a  charge  U]x>n  the  counties  or  upon 
public  charity." 

In  Railway  Co.  v.  Spangler,  44  Ohio  St.  471 ;  8  N.  E.  Rep.  467,  it  is  said 
that  the  master's  liability  to  his  servant  for  negligence  *'  is  not  created  for  the 
protection  of  the  employees  simply,  but  has  its  reason  and  foundation  in  a 
public  necessity  and  policy  which  should  not  be  asked  to  yield  or  surrender 
to  mere  private  interests  and  agreements." 

In  Kansas  Pac.  R.  v.  Peavey,  29  Kans.  169  (1883),  it  is  held  that  a  contract 
by  an  employee,  waiving  the  benefit  of  a  statute  making  the  master  liable  to 
the  servant  for  an  injury  resulting  from  the  negligence  of  a  fellow-servant, 
is  void  as  against  public  policy.  The  court  says:  "  The  state  has  such  an 
interest  in  the  lives  and  limbs  of  its  citizens  that  it  has  power  to  enact  statutes 
for  their  protection,  and  the  provisions  of  such  statutes  are  not  to  be  evaded 
or  waived  by  contracts  in  contravention  therewith.  The  general  principle 
deduced  from  the  authorities  is,  that  an  individual  shall  not  be  assisted  by 
the  law  in  enforcing  a  contract  founded  upon  a  breach  or  violation  on  his  part 
of  its  principles  or  enactments  ;  and  this  principle  is  applicable  to  legislative 
enactments,  and  is  uniformly  true  in  regard  to  all  statutes  made  to  carry  out 
measures  of  general  policy;  and  the  rule  holds  equally  good  if  there  be  no 
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express  proyision  in  the  statute  peremptorily  declaring  all  contracts  in  viola- 
tion of  its  provisions  void,  in  regard  to  statutes  intended  generally  to  protect 
the  public  interests  or  to  vindicate  public  morals."  A  similar  decision  was 
made  in  Hissong  v.  Richmond  <&  D.  R.  Co.,  91  Ala.  514;  8  South.  Rep.  77$ 
(1891).     See,  also,  Simpson  v.  New  York  Rubber  Co.,  30  N.  Y.  Supp.  889. 

Contracts  by  which  the  master  attempts  to  relieve  himself  from  liability  to 
his  employees  for  negligence  are  generally  condemned  by  the  text  writers.  2^ 
Thomp.  Neg.  1025;  Greenhood  Pub.  Pol.  528;  Cooley  Torts,  829;  8  Wood  Ry. 
1765.  See,  also,  Memphis,  etc.,  R.  Co.  v.  Jones,  2  Head,  517;  Purdy  v. 
Rome,  W.  &  O.  R.  Co.,  125  N.  Y.  209,  214;  26  N.  E.  Rep.  255. 

Judge  Cooley  in  his  work  upon  Torts,  after  referring  to  the  cases  of  carriers 
and  telegraph  companies,  says  :  *'  The  cases  of  carriers  and  telegraph  com- 
panies have  been  speciflcally  mentioned  because  it  is  chiefly  in  these  cases  that 
such  contracts  have  been  met  with.  But,  although  the  reasons  which  forbid 
such  contracts  have  special  force  in  the  business  of  carrying  persons  and 
goods,  and  of  sending  messages,  they  apply  universally,  and  should  be  held 
to  defeat  all  contracts  by  which  a  party  undertakes  to  put  another  at  the 
mercy  of  his  own  faulty  conduct."  Cooley  Torts  (2d  ed.),  687,  829.  The 
same  view  is  expressed  in  Johnson's  Admx.  v.  Richmond  &  D.  R.  Co.,  86  Ya. 
975;  11  S,  E.  Rep.  829. 

If  the  cases  relating  to  limitations  of  liability  by  carriers  (see  Little  Rock, 
etc.,  R.  Co.  V.  Cravens,  7  Am.  R.  R.  &  Corp.  Rep.  270,  and  note;  Muldoon  v. 
Seattle  City  R.  Co.,  post),  the  cases  relating  to  limitation  of  liability  by  tele* 
graph  companies  (Primrose  v.  Western  Union  Tel.  Co.,  post),  and  the  cases 
referred  to  in  this  note  relating  to  contracts  limiting  the  liability  of  the  master 
to  his  servant  be  compared  and  classified,  we  get  the  following  results,  showing^ 
roughly  the  state  of  the  authorities  as  regards  the  validity  of  contracta  designed 
to  secure  immimity  from  negligence.  Decisions  by  foreign  and  inferior  courta 
and  overruled  cases  are  disregarded.  The  three  classes  of  contmcts  referred 
to  may  be  designated  for  convenience  es  carrier's  contracts,  telegraph  con- 
tracts, and  employer's  contracts.  On  the  general  question,  whether  a  contract 
which  exonerates  a  person  from  liability  for  negligence,  and  which  is  otherwise* 
unobjectionable,  is  void,  as  being  contrary  to  public  policy,  the  states  divide 
themselves  into  three  classes. 

First.  The  courts  of  the  following  states  have  uniformly  sustained  such  con- 
tracts, so  far  as  the  question  of  public  policy  is  concerned,  and  so  far  as  they 
have  been  called  upon  to  pass  upon  the  question.  In  other  words,  they  have 
never  held  a  contract  invalid  simply  because  it  stipulated  for  exemption  from 
liability  for  negligence.  These  states  are .  California,  Connecticut,  Maryland, 
Massachusetts,  Michigan,  Nebraska,  New  Jersey,  New  York,  South  Dakota, 
Washington  (10). 

Second.  The  courts  of  the  following  states  have  held  some  contracts  valid, 
and  others  void,  according  to  the  nature  of  the  contract  or  the  character  of  the 
contracting  parties.  These  are:  Georgia.  Illinois,  Iowa,  Louisiana.  Maine,  Penn- 
sylvania, Wisconsin  and  the  Supreme  Court  of  the  United  States  (8).  There  ia 
no  uniformity,  however,  in  the  decisions  of  these  states.  Thus,  in  Illinois^ 
telegraph  contracts  are  held  bad  and  carrier's  contracts  good,  while  the  reverse 
is  held  in  Pennsylvania  and  the  federal  court.     It  is  proper  to  say,  however^ 
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that  the  Illinois  decisions  are  somewhat  confused.  In  Georgia  telegraph  and 
carrier's  contracts  are  held  bad  and  employer's  contracts  good.  The  case  of 
Adams  v.  Milwaukee,  etc.,  R.  Co.,  ante,  p.  354,  places  the  Wisconsin  court 
against  such  contracts,  except  in  case  of  the  gratuitous  passenger. 

Third.  The  courts  of  the  following  states  have  uniformly  held  such  con- 
tracts to  be  against  public  policy  and  void,  in  so  far  as  they  have  been  called 
upon  to  adjudicate  upon  them.  In  other  words,  no  contract  designed  to 
exempt  a  party  from  liability  for  negligence  has  ever  been  upheld  In  these 
states  (except  in  cases  th^t  have  been  overruled).  These  states  are :  Alabama, 
Arizona,  Arkansas,  Colorado,  Delaware,  Indiana,  Kansas,  Kentucky,  Minne- 
sota, Mississippi,  Missouri.  New  Hampshire,  North  Carolina,  Ohio,  Oregon, 
South  Carolina,  Tennessee,  Texas,  Utah,  Vermont.  Virginia,  West  Virginia  (23). 


MuLDooN  V.  Seattle  City  Ry.  Co. 
(Supreme  Court  of  Washington,  December  30,  1893.) 

1.  Street  raiijioads.  Right  to  limit  liability  for  nsqliqence  ht 
CASE  OF  GRATUITOUS  FABBENOERS.  A  passcuger  ridiug  on  a  street  car  on  a 
gratuitous  pass  cannot  recover  for  personal  injuries  occasioned  by  the  negli- 
gence of  the  company's  servants,  where  the  pass  contains  a  condition  exempt- 
ing thS  company  from  such  liability. 

2.  Contributory  negligence.  Riding  on  flatform.  It  is  not  negli- 
gence per  se  for  a  passenger  to  stand  on  the  front  platform  of  the  trailing  car 
of  a  cable  train,  where  it  is  customary  for  passengers  to  do  so,  and  there  is  no 
rule  of  the  company  against  it. 

ACTION  by  F.  M.  Muldoon  against  the  Seattle  City  Eailway 
Company  for   personal   injuries.     From  a  judgment   for 
defendant,  plaintiff  appeals. 

Andrew  F.  Burleigh^  for  appellant.  Will  H.  Thorapsouy 
Edouard  P.  Edaen^  and  John  E.  Humphries^  for  respondent. 

Stiles,  J.  In  this  case  the  bare  legal  question  is  up  for 
determination  whether  a  person  riding  upon  a  public  street  car, 
upon  a  free  pass,  can  recover  for  personal  injuries  suffered  by 
him  through  the  negligence  of  the  street  railroad  company's 
servants,  when  the  pass  had  printed  upon  the  back  of  it  sucli  a 
condition  as  the  following:  "The  person  accepting  this  pass 
assumes  all  risks  of  accidents,  and  expressly  agrees  that  the 
company  shall  not  be  liable,  under  any  circumstances,  whether 
by  negligence  of  their  agents  or  otherwise,  for  injury  to  the 
person,  or  for  loss  or  injury  to  the  property  of  the  person. 
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using  this  pass."  It  is  a  general  rule  that  carriers  of  passengeiv 
for  hire  cannot  contract  against  their  liability  for  damages  foi 
injuries  to  their  passengers,  and  this  rule  has  been  frequently 
held  to  be  none  the  less  operative  when  the  evidence  of  the  pas- 
senger's right  to  travel  was  put  in  the  form  of  a  free  pass,  if  in 
fact  there  was  a  consideration  for  the  issuance  of  it.  Bailroad 
Co.  v.  Lockwood,  17  Wall.  357;  Railway  Co.  v.  Stevens,  95  U. 
S.  655.  The  cases  above  cited  expressly  refrain  from  any  expres- 
sion of  opinion  as  to  what  the  law  would  be  were  the  pass  purely 
a  gratuity,  with  a  condition  against  liability.  There  are  dozens  of 
such  cases  as  Railroad  Co.  v.  Lockwood  in  the  reports,  and  the 
language  of  many  of  them  is  fully  strong  enough  to  justify  coun- 
sel in  claiming  that  they  would  cover  the  case  of  a  gratuitous  pass 
with  conditions.  However,  nearly  all  of  them  are  cases  where 
drovers  or  other  shippers,  being  under  the  necessity  of  accompa- 
nying their  shipments  of  stock  or  other  merchandise  to  properly 
care  for  it  while  in  transit,  were  granted  transportation  without 
payment  of  fare  eo  nomine,  but  where  the  Federal  Supreme  Court 
found  that  there  was  a  valuable  consideration,  and,  therefore,^  con- 
tract of  carriage  for  hire.  But  of  all  the  cases  called  to  our  atten- 
tion, or  discovered  by  us  in  a  somewhat  extended  examination  of 
the  subject,  there  are  but  eight  where  the  naked  question  of  lia- 
bility under  a  free  pass  with  conditions  was  presented.  There 
may  be  some  others,  but  they  are  most  likely  to  be  found  in  New 
York  and  Ilhnois,  where  the  right  of  a  carrier  to  contract  against 
liability  has  long  been  recognized  in  some  form  or  other.  Rail- 
road Co.  V.  Read  (1865),  37  111.  484,  held  that  a  passenger  travel- 
ing on  such  a  pass  could  not  recover ;  also,  Kinney  v.  Railroad 
Co.  (1869),  34  N.  J.  Law,  513.  Jacobus  v.  Railroad  Co.  (1873), 
20  Minn.  125  (Gil.  110),  held  the  opposite,  as  did  Rose  v.  Rail- 
road Co.  (1874),  39  Iowa,  246.  Griswold  v.  Railroad  Co.  (1885), 
53  Conn.  371 ;  4  Atl.  Rep.  261,  and  Annas  v.  Railroad  Co.  (1886), 
67  Wis.  46  ;  30  N.  W.  Rep.  282,  held  there  could  be  no  recovery. 
Railway  Co.  v.  McGown  (1886),  65  Tex.  643,  followed  Mmne- 
80 ta  and  Iowa ;  but  Quimby  v.  Railroad  Co.  (1890),  150  Mass. 
365 ;  23  N.  E.  Rep.  205,  decided  against  recovery.  The  Iowa 
case  was  largely  based  upon  a  statute  of  that  state,  which  was  con- 
strued to  prohibit  any  attempt  at  limitation  by  the  carrier.  We 
have  given  these  cases  in  their  order  of  time,  so  that  it  may  be 
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seen  that  there  is  no  absolute  weight  of  authority  on  this  subject. 
The  language  of  the  most  of  the  text-books,  of  which  a  dozen  or  more 
have  been  cited,  is,  so  far  as  any  opinion  is  expressed,  for  the  most 
part  favorable  to  a  right  of  recovery  in  such  cases ;  but  Beach  on 
Contributory  Negligence  (§  172)  and  Patterson's  Railway  Acci- 
dent Law  (p.  505)  are  the  only  books  of  this  class  which  give  any 
consideration  to  the  cases  above  cited. 

There  can  be  no  question  as  to  the  propriety  of  that  rule  of  law 
which  prohibits  a  common  carrier  from  forcing  upon  any  person 
who  deals  with  it  in  its  public  capacity  a  condition  against 
liability  arising  from  its  own  negligence.  The  very  idea  of  a 
public  or  common  carrier,  with  its  features  of  monopoly  and  right 
of  eminent  domain,  bears  with  it,  to  the  modem  mind,  the  duty 
of  conveying  passengers  with  safety,  so  far  as  its  own  acts  are 
concerned,  upon  the  payment  of  reasonable  compensation.  The 
duty  which  the  carrier  owes  to  the  public  and  to  the  individual 
is  to  perform  the  service  safely,  without  any  limiting  conditions ; 
and,  therefore,  such  conditions,  when  the  imposition  of  them  is 
attempted,  violate  an  implied  duty,  and  are  justly  held  void. 
But  when  the  intending  passenger  proposes  to  the  carrier  that  it 
do  something  for  him  which  it  is  not,  under  any  conceivable 
circumstances,  required  by  law  or  duty  to  do,  viz.,  to  carry  him 
without  any  compensation  whatever,  and  when  the  whole  mat- 
ter is  at  the  option  of  either  party  to  agree  or  not,  it  is  diffi- 
cult to  see  why  public  policy  should  step  in,  and  deny  the  right 
of  the  carrier  to  limit  its  chances  of  loss  in  the  operation,  even 
though  a  careless  servant  cause  iinintentional  injury  to  the 
passenger.  The  theory  that  the  granting  of  passes  upon  con- 
ditions like  this  will  tend  to  demoralize  the  servants  of  railway 
and  other  carriers,  and  thereby  imperil  the  limbs  and  lives  of 
paying  passengers,  seems  to  us  mere  fancy  ;  and  yet  this  is  about 
the  only  consideration  urged  by  those  courts  which  hold  that 
there  is  a  public  policy  in  the  way  of  such  agreements.  Absolutely 
gratuitous  passes  represent  but  an  infinitesimal  portion  of  the 
mileage  actually  traveled,  and  of  all  the  passengers  carried  but  an 
infinitesimal  number  are  injured  by  the  carrier's  negligence. 
The  precautions  adopted  by  managers  and  employees  of  laud  and 
water  transportation  companies  are  not  gauged  by  the  fact  that 
there  may  be  free  passengers  aboard,  and  never  will  be  while  the 
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doctrine  of  respondeat  superior  has  its  present  healthy  existence. 
Considerations  of  business  success,  of  competition,  of  the  pres- 
ervation of  expensive  machinery,  of  continuance  in  employment, 
of  the  safety  of  their  own  lives  and  limbs,  and,  to  some  extent  at 
least,  of  humanity,  have  incalculably  more  influence  upon  the 
servants  of  these  carriers  in  making  them  careful  than  any 
thought  of  damage  suits  in  favor  of  free  passengers.  It  is  only 
in  the  rarest  instances  that  disasters  of  this  kind  occur  through 
recklessness,  or  through  any  other  cause  than  the  innate  weak- 
ness of  human  nature,  which  cannot  forever  maintain  a  perfect 
guard.  The  cases  from  Massachusetts,  New  Jersey  and  Wis- 
consin, above  cited,  seem  to  us  to  present,  by  conclusive  argu- 
ment, the  better  reason  on  this  subject,  and  we  adopt  the  views 
therein  expressed,  and  hold  that  the  person  who  accepts  a  pass 
with  such  conditions  indorsed  on  it  as  those  alleged  in  this  case  is 
bound  by  their  terms.  It  follows  that  the  demurrer  to  the  first 
defense  should  have  been  overruled. 

The  nonsuit  asked  by  appellant  was  properly  refused.  We  do 
not  think  it  can  be  said  that  it  is  negligence  per  se  for  a  passenger 
to  stand  upon  the  front  platform  of  the  trail  car  in  a  moving  cable 
train,  in  the  absence  of  any  rule  of  the  company  against  it,  and 
where  it  has  been  the  custom  for  passengers  to  occupy  that  j>osi- 
ticn.  Doubtless  there  is  more  liability  that  accidents  will  occur 
where  a  car  is  propelled  by  cable  than  where  horses  are  used,  but 
common  experience  has  not  discriminated  between  the  two  to  the 
extent  of  changing  the  inile  of  law.  In  most  cases  of  this  class 
the  question  of  contribution  is  one  for  the  jury.  Wills  v.  Hail- 
road  Co.,  129  Mafis.  351 ;  Nolan  v.  Railway  Co.,  87  N.  Y.  63. 

If  the  question  of  the  conditional  pass  be  not  in  the  case,  and 
the  jury  find  that  the  appellant  was  negligent  in  causing  the 
sudden  stoppage  of  the  car,  and  that  no  failure  of  respondent 
to  use  ordinary  care  to  preserve  himself  from  the  danger  of  such 
accidents  contributed  proximately  to  produce  his  injury,  then, 
upon  a  new  trial,  respondent  will  be  entitled  to  recover ;  other- 
wise he  will  not.  Judgment  reversed,  and  cause  remanded,  with 
directions  to  overrule  the  demurrer  to  the  first  defense,  and  pro- 
ceed with  a  new  trial.  Dunbar,  Ch.  J.,  and  Hoyt,  Scott  and 
Anders,  JJ.,  concur.* 

•Reported  in  35Pac.  Rep.  422. 
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1.  Railroad  companies  —  limiting'  liability  in  case  of  gratuitous 
passengers. — We  liave  treated  this  question  in  note  to  Quimbyv.  Boston  & 
Maine  R.  Co.,  1  Am.  R.  R.  &  Corp.  Rep.  113.  We  have  re-examined  the  cases 
with  a  view  of  distinguishing  carefully  between  those  in  which  the  pass  was  an 
absolute  gratuity,  and  those  in  which  there  was  some  consideration,  sufficient 
to  make  the  holder  a  passenger  for  hire  within  the  authorities.  In  the  follow- 
ing cases  the  pass  was  an  entire  gratuity,  and  the  conditions  printed  thereon 
were  held  to  be  a  valid  limitation  of  liability,  even  as  against  loss  or  injury  by 
negligence. 

Connecticut. —  Griswold  v.  New  York  &  New  Eng.  R.  Co.,  58  Conn.  371. 
See  quotation  from  this  case  in  1  Am.  R.  R.  &  Corp.  Rep.  122, 123.  This 
was  the  case  of  a  newsboy  on  a  train,  and  as  he  plies  his  occupation  for  the 
convenience  of  passengers  as  well  as  for  his  own  profit,  it  is  probable  that  he 
would  be  considered  a  passenger  for  hire  within  the  rule  as  held  by  the  courts. 

lUimng.— Illinois  Central  R.  Co.  v.  Read,  87111.  484  (1865) ;  Arnold  v.  Illinois 
Central  R.  Co.,  83  111.  273  (1876) ;  Toledo,  etc.,  R.  Co.  v.  Beggs,  85  111.  80  (1877). 

Jfat7i«.— Rogers  v.  Kennebec  Steamboat  Co.,  29  Atl.  Rep.  1069  (1894). 

Massachusetts. —  Quimby  v.  Boston  &  Maine  R.  Co.,  150  Mass.  365;  1  Am. 
R.  R.  &  Corp.  Rep.  113  (1890). 

Hew  Jersey.— Kinney  v.  Central  R.  Co.,  32  N.  J.  L.  407  (1868);  8.  C.  affirmed 
34  N.  J.  L.  513  (1869). 

Neic  Tork.-^  WeWs  v.  New  York  Central  R.  Co.,  24  N.  Y.  181  (1862);  S.  C, 
26  Barb.  641  (1858);  Perkins  v.  New  York  Central,  etfc..  R.  Co.,  24  N.  Y.  196 
(1862);  Ulrich  V.  New  York  Central,  etc.,  R.  Co.,  108  N.  Y.  80  (1888). 

Washington. — Muldoon  v.  Seattle  Street  R.  Co.,  35  Pac.  Rep.  422  (the  prin- 
cipal case). 

Wisconsin.— Ann&s  v.  Milwaukee  &  Northern  R.  Co.,  67  Wis.  46  (1886). 
See  quotation  from  this  case  in  1  Am.  R.  R.  &  Corp.  Rep.  121,  122. 

In  the  Illinois  cases  it  is  held  that  the  exemption  is  not  good  as  against  gross 
negligence,  amounting  to  recklessness  or  willful  injury.  So  in  New  York  it 
is  held  that  the  exemption  will  not  avail  as  against  willful  misconduct  or  reck- 
lessness (Perkins  v.  New  York  Central  R.  Co.,  24  N.  Y.  196  [1862]),  and  in 
Wisconsin,  as  against  gross  or  criminal  negligence.  Annas  v.  Milwaukee  & 
Northern  R.  Co.,  67  Wis.  46  (1886).  In  the  New  Jersey  case  cited  the  exemp- 
tion was  held  good  as  against  the  negligence  of  servants,  but  the  court 
expressly  reserves  the  question  whether  it  would  be  good  as  against  the  negli- 
gence of  the  company  itself. 

In  the  following  cases,  in  which  the  pass  was  an  absolute  gratuity,  the  lim- 
itation of  liability  was  held  to  be  invalid  as  against  loss  or  injury  by  negligence: 

Alabama.— MoUle  v.  Ohio  R.  Co.,  41  Ala.  486  (1868). 

Iowa.—  Rose  v.  Des  Moines  Valley  R.  Co.,  89  Iowa,  246  (1874). 

Minnesota.— J&cohns  v.  St.  Paul,  etc.,  R.  Co.,  20  Minn.  125  (1873). 

Missouri.- Bry&n  v.  Missouri  Pac.  R.  Co.,  82  Mo.  App.  228  (1888). 

Pennsylvania. — Buffalo,  etc.,  R.  Co.  v.  O'Hara,  (Supreme  Court)  9  Am.  & 
Eng.  R.  Cases,  817;  12  Weekly  Notes,  473  (1882);  Camden  &  A.  R.  Co.  v. 
Bausch,  6  Cent.  Rep.  121;  7  Atl.  Rep.  781  (1887). 

Texas.— Quit,  etc.,  R.  Co.  v.  McGown,  65  Tex.  640  (1886).  See  quotation 
from  this  case  in  1  Am.  R.  R.  &  Corp.  Rep.  119,  120.    The  cases  cited  in  this 
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section  should  be  considered  in  connection  with  those  cited  in  the  next  section, 
as  well  as  in  connection  with  those  on  the  general  subject  of  limiting  liability 
for  negligence,  cited  in  7  Am.  R.  R.  &  Corp.  Rep.  284-300. 

2.  Bight  to  limit  liability  for  negligence  in  case  of  passengers  not 
paying  fare,  but  for  whose  transportation  the  carrier  receives  some 
consideration. —  It  is  generally,  if  not  universally,  held  that  one  is  a  passen- 
ger  for  hire,  though  traveling  on  what  purports  to  be  a  free  pass,  provided  it 
is  given  in  connection  with  some  transaction,  whereby  the  carrier  receives  a 
beneflt.  Thus,  passes  issued  to  drovers  or  shippers  of  merchandise  in  connec- 
tion with  their  shipments  are  held  to  be  for  a  consideration,  and  the  holders  to 
be  passengers  for  hire.  Little  Rock,  etc.,  R.  Co.  v.  Miles.  40  Ark.  298;  Flinn 
V.  Philadelphia,  etc.,  R.  Co.,  1  Houst.  (Del.)  469;  Ohio  &  Miss.  R.  Co.  v.  Selby. 
47  Ind.  471;  Ohio  &  Miss.  R.  Co.  v.  Nickless.  71  Ind.  271;  Louisville,  etc.,  R. 
Co.  V.  Taylor,  126  Ind.  126;  25  N.  E.  Rep.  869;  Carroll  v.  Missouri  Pac.  R. 
Co.,  88  Mo.  239;  Bissell  v.  New  York  Cent.  R.  Co.,  25  N.  Y.  442;  Cleveland, 
etc.,  R.  Co.  V.  Curran,  19  Ohio  St.  1;  Pennsylvania  R.  Co.  v.  Henderson,  51 
Penn.  St.  815;  Missouri  Pac.  R.  Co.  v.  Ivy,  71  Tex.  409;  9  8.  W.  Rep.  348; 
Maslin  v.  Baltimore  &  O.  R.  Co.,  14  W.  Va.  180;  Lawson  v.  Chicago,  etc.,  R. 
Co.,  64  Wis.  447;  Railroad  Co.  v.  Lock  wood,  17  Wall.  857.  So  of  news  agents, 
express  agents,  postal  clerks  and  the  like.  Yoemans  v.  Contra  Costa  Steam- 
ship Co.,  44Cal.  71;  Mellor  v.  Missouri  Pac.  R.  Co.,  105  Mo.  455;  Blair  v. 
Erie  R.  Co.,  66  N.  Y.  ol3;  Railroad  Co.  v.  Stevens,  95  U.  S.  655. 

In  the  following  cases  limitations  in  passes,  issued  under  circumstances 
which  rendered  the  recipient  a  passenger  for  hire,  were  held  to  be  void  as 
agamst  loss  or  injury  due  to  the  negligence  of  the  carrier  or  his  servants: 

Delaware.— Fliun  v.  Philadelphia  R.  Co.,  1  Houst.  (Del.)  469.  i 

Indiana.—-  Indiana  Central  R.  Co.  v.  Mundy,  21  Ind.  48  (1863) ;  Ohio  & 
Miss.  R.  Co.  V.  Selby,  47  Ind.  471  (1874);  Louisville,  etc.,  R  Co.  v.  Taylor, 
126  Ind.  126;  25  N.  E.  Rep.  869  (1890). 

MMsouri.—  C&TToW  v.  Missouri  Pac.  R.  Co.,  88  Mo.  239  (1885). 

OAeV?.— Cleveland,  etc..  R.  Co.  v.  Curran,  19  Ohio  St.  1  (1869). 

Pennsylvania. —  Pennsylvania  R.  Co.  v.  Henderson,  51  Penn.  St.  815  (1865). 

7>x<M.— Missouri  Pac.  R.  Co.  v.  Ivy,  71  Tex.  409;  9  8.  W.  Rep.  346  (1888). 

United  States.—  Railroad  Co.  v.  Lockwood,  17  Wall.  357  (1873) ;  Railroad 
Co.  V.  Stevens,  95  U.  S.  655  (1877). 

The  contrary  has  been  held  in  the  following  cases: 

Louisiana. —  Higgins  v.  New  Orleans,  etc.,  R.  Co.,  28  La.  Ann.  183  (1876). 

Massachusetts. —  Bates  v.  Old  Colony  R.  Co.,  147  Mass.  255;  Hosmer  v.  Old 
Colony  R.  Co.,  156  Mass.  506;  31  N.  E.  Rep.  652  (1892). 

JHeto  York.— Bis&eW  v.  New  York  Central  R.  Co.,  25  N.  Y.  442  (1862); 
Poucher  v.  New  York  Central  R.  Co.,  49  N.  Y.  263  (1872);  Boswell  v.  Hud- 
son Riv.  R.  Co.,  5  Bosw,  699  (1860). 

CVi/wwftt.— Alexander  v.  Toronto,  etc.,  R.  Co.,  83  U.  C.  Q.  B.  474  (1878). 

England.— McC&wley  v.  Fumess  R.  Co.,  L.  R.,  8  Q.  B.  57  (1872);  Duff  v. 
Great  Northern  R.  Co.,  L.  R.,  4  Ir.  178  (1878). 

8.  Conclusions  from  the  authorities. —  The  reasoning  of  many  of  the 
cases  above  cited,  which  hold  the  limitations  of  liability  in  drovers*  passes  and 
the  like  to  be  invalid,  would  apply  with  equal  force  to  the  case  of  passes 
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"Which  are  absolutely  free.  In  Railroad  Co.  v.  Stevens,  95  U.  8.  655,  660,  it  is 
said:  "  We  do  not  mean  to  imply,  however,  that  we  should  have  come  to  a 
different  conclusion,  had  the  plaintiff  been  a  free  passenger  instead  of  a  pas- 
senger for  hire.  We  are  aware  that  respectable  tribunals  have  asserted  the 
right  to  stipulate  for  exemption  in  such  a  case;  and  it  is  often  asked,  with  appar- 
ent confidence,  '  May  not  men  make  their  own  contracts,  or,  in  other  words, 
may  not  a  man  do  what  he  will  with  his  own?'  The  question  at  first  sight 
seems  a  simple  one.  But  there  is  a  question  lying  behind  that.  '  Can  a  man 
call  that  absolutely  his  own  which  he  holds  as  a  great  public  trust,  by  the 
public  grant,  and  for  the  public  use  as  well  as  his  own  profit  ? '  The  busi- 
ness of  the  common  carrier,  in  this  country  at  least,  is  emphatictilly  a  branch 
of  the  public  service,  and  the  conditions  on  which  that  public  service  shall  be 
performed  by  private  enterprise  are  not  yet  entirely  settled."  No  court  has 
held  that  limitations  of  liability  were  bad  in  case  of  passengers  for  hire,  and 
at  the  same  time  that  they  were  good  in  case  of  gratuitous  passengers.  While 
some  of  the  courts  have  pointed  out  the  distinction  between  passes  with  a  con- 
sideration and  passes  without  a  consideration,  no  court  has  actually  given 
force  to  that  distinction  by  holding  the  limitations  in  the  one  bad  and  in  the 
other  good.  It  is  probable  that  the  courts  which  hold  that  the  limitations 
in  an  absolutely  free  pass  are  good  as  against  negligence,  would  hold  that  they 
were  equally  valid  though  the  pass  had  a  consideration.  The  cases  cited 
show  that  this  is  true  of  the  courts  of  Massachusetts  and  New  York.  On  the 
other  hand,  the  courts  which  hold  such  limitations  invalid  in  cases  of  passes 
with  a  consideration,  would  probably  hold  them  equally  invalid,  though  the 
passes  had  no  consideration.  This  has  already  been  the  case  in  Pennsylvania 
and  Texas. 

The  preponderance  of  authority  seems  to  be  decidedly  in  favor  of  holding 
all  limitations  of  liability  by  carriers  to  be  void  as  to  loss  or  injury  by  neg- 
ligence, whether  the  service  is  gratuitous  or  otherwise.  Compare  the  author- 
ities cited  above  with  those  cited  in  note  to  Little  Rock,  etc.,  R.  Co.  v.  Craven, 
7  Am.  R.  R.  &  Corp.  Rep.  284-288.  See,  also,  the  preceding  and  succeeding 
cases  in  this  volume  and  notes  thereto. 

Mr.  Wharton  doubts  whether  any  passengers  are  really  free.  He  says: 
"  Railroads  are  not  accustomed  to  give  passes  for  nothing.  The  consideration 
may  be  the  interchange  of  courtesies  with  ofl^cers  of  other  roads;  or  it  may  be 
the  expectation  of  administrative  favors;  or  it  may  be  the  attracting  of  custom, 
as  in  the  case  of  tickets  given  to  newspaper  repoilcrs,  to  persons  having  the 
option  of  sending  masses  of  freight,  to  drovers,  and  in  a  less  but  still  percep- 
tible degree,  to  lecturers,  clergymen  and  others  who  circulate  among  Targe 
sections  of  the  community.  Or  the  giving  away  of  a  certain  number  of  free 
tickets  may  be  among  the  perquisites  of  the  oflBcers  of  the  road,  who  pay  for 
them  by  their  services."    Whart.  Ncg.  §  641. 

On  the  right  of  carriers  to  limit  liability  in  case  of  free  passengers  he  says: 
"  We  have  already  seen  that  an  agreement  that  a  carrier  shall  not  be  liable  for 
negligence  is  void  as  against  the  policy  of  the  law.  There  is  no  reason  why 
this  principle  should  not  apply  to  cases  of  free  as'well  as  of  paid  carriage.  If 
'  confidence/ as  has  just  been  stated,  is  a  sufl^cient  consideration,  then  no 
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passage  voluntarily  tendered  and  accepted  is  gratuitous.  But  independently 
of  this,  it  is  against  public  policy  that  a  person  using  the  high  and  dangerous 
agency  of  steam  should,  in  a  case  on  which  human  life  depends,  act  with  a 
diligence  less  than  a  good  capable  expert  should  employ  in  wielding  such  an 
agency.  If  diligence  be  proportioned  to  remuneration,  steam  service  w^ould 
be  graded  in  diligence  according  to  the  degree  of  pay ;  first  class  diligence  for 
first  class  cars;  second  class  diligence  for  second  class  cars;  minimum  diligence 
for  those  who  pay  but  little,  or  do  not  pay  at  all.  But  the  law  knows  no  such 
gradations;  when  the  work  is  undertaken,  then,  so  far  as  safety  is  concerned, 
the  same  precautions  must  be  taken  for  all  who  are  permitted  to  take  passage." 
Whart.  Neg.  §  641a.     To  same  effect,  3  Wood.  Ry.  1604. 

The  reasons  for  holding  the  same  rule  in  case  of  gratuitous  passengers  as 
in  case  of  passengers  for  hire  are  thus  given  in  Jacobus  v.  St.  Paul,  etc.,  H. 
Co.,  20  Minn.  125:  **  There  are  two  distinct  considerations  upon  which  the 
stringent  rule  as  to  the  duty  and  liability  of  carriers  of  passengers  rests.  One 
is  a  regard  for  the  safety  of  the  passenger  on  his  own  account,  and  the  other 
is  a  regard  for  his  safety  as  a  citizen  of  the  state.  The  latter  is  a  consideration 
of  public  policy  growing  out  of  the  interest  which  the  state  or  government  as 
parens  patriae  has  in  protecting  the  lives  and  limbs  of  its  subjects. 

''So  far  as  the  consideration  of  public  policy  is  concerned,  it  cannot  be 
overridden  by  any  stipulation  of  the  parties  to  the  contract  of  passenger  car- 
riage, since  it  is  paramount  from  its  very  nature.  No  stipulation  of  the  par- 
ties in  disregard  of  it,  or  involving  its  sacrifice  in  any  degree,  can,  then,  be  per- 
mitted to  stand.  Whether  the  case  be  one  of  passenger  for  hire  —  a  merely 
gratuitous  passenger — or  of  a  passenger  upon  a  conditioned  free  pass,  as  in 
this  instance,  the  interest  of  the  state  in  the  safety  of  the  citizen  is  obviously 
the  same.  The  more  stringent  the  rule  as  to  the  duty  and  liability  of  the  car- 
rier, and  the  more  rigidly  it  is  enforced,  the  greater  will  be  the  care  exercised, 
and  the  more  approximately  perfect  the  safety  of  the  passenger.  Any  relaxa- 
-  tion  of  the  rule  as  to  duty  or  liability  naturally,  and  it  may  be  said  inevitably, 
tends  to  bring  about  a  corresponding  relaxation  of  care  and  diligence  upon  the 
part  of  the  carrier.  We  can  perceive  no  reason  why  these  propositions  are 
not  equally  applicable  to  passengers  of  either  of  the  kinds  above  mentioned." 
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(Supreme  Court  of  the  United  SUtes,  May  26, 1894.) 

1.  Telegraph  COMPANIBS.  Not  common  carriers.  While  telegraph  com- 
panies are  instruments  of  commerce  and  exercise  a  public  employment  and 
are  bound  to  serve  all  customers  alike,  without  discrimination  and  upon  reason- 
able terms,  yet  they  are  not  common  carriers  and  are  not  subject  to  the  same 
liabilities. 

2.  LiMiTmo  LiABiLrrT.  Unrepeated  messages,  a  regulation  of  a  tele- 
graph company  requiring  the  sender  of  a  message  to  have  it  repeated,  at  an 


Pbimrose  v.  Western  Union  Telegraph  Company.     Y23 

additional  charge  of  one -half  the  regular  rate,  in  order  to  hold  the  company 
liable  for  mistakes  or  delays  in  transmitting  or  delivering,  or  for  not  deliver- 
ing the  message,  whether  happening  by  negligence  of  its  servants  or  other- 
wise, is  reasonable  and  valid. 

3.  When  stipulations  printed  on  back  op  telegraph  blank  form 
PART  OF  CONTRACT.  Where  a  message  is  written  by  the  sender  on  a  telegraph 
company's  blank  having  on  its  face,  above  the  message  and  below  his  signa- 
ture, brief  and  clear  notices  that  the  message  is  to  be  sent  subject  to  terms 
printed  on  the  back  of  the  blank,  such  terms,  so  far  as  not  inconsistent  with 
law,  form  part  of  the  contract  between  him  and  the  company  under  which  the 
message  is  transmitted,  although  he  testifies  that  he  does  not  remember  read- 
ing them. 

4.  Cipher  messages.  Reasonableness  of  stipulations  as  to.  Stipula- 
tions, forming  part  of  the  terms  under  which  messages  are  sent  by  a  telegraph 
company,  that  it  will  not  be  liable  in  any  case  for  errors  in  cipher  or  obscure 
messages,  and  that  no  employee  of  the  company  is  authorized  to  vary  this 
restriction,  are  not  unreasonable  or  against  public  policy. 

5.  Measure  of  damages  in  case  of  mistake  in  bending  cipher  mes- 
sages. A  telegraph  company  is  not  liable  to  the  sender  of  a  message  for 
losses  on  purchases  of  wool  caused  by  a  mistake  in  transmitting  it,  where  it 
was  in  cipher,  wholly  unintelligible  to  the  company  and  its  agents,  and  they 
were  not  informed  of  the  nature,  importance  or  extent  of  the  transaction  to 
which  it  related,  or  of  the  probable  consequences,  if  it  were  transmitted  incor- 
rectly, although  they  knew  that  the  sender  was  a  wool  merchant,  and  that  the 
person  addressed  was  in  his  employ. 

THIS  was  an  action  on  the  case,  brought  January  25,  1888,  by 
Frank  J.  Primose,  a  citizen  of  Pennsylvania,  against  the 
Western  Union  Telegraph  Company,  a  corporation  of  New  York, 
to  recover  damages  for  a  negligent  mistake  of  the  defendant's 
agents  in  transmitting  a  telegraphic  message  from  the  plain- 
tiff, at  Philadelphia,  to  his  agent  at  Waukeney,  in  the  state  of 
Kansas. 

The  defendant  pleaded  (1)  not  guilty ;  (2)  that  the  message  was 
an  unrepeated  message,  and  was  also  a  cipher  and  obscure  mes- 
sage, and,  therefore,  by  the  contract  between  the  parties  under 
which  the  message  was  sent,  the  defendant  was  not  liable  for  the 
mistake.  At  the  trial  the  following  facts  were  proved  and 
admitted : 

On  June  16,  1887,  the  plaintiff  wrote  and  delivered  to  the 
defendant,  at  Philadelphia,  for  transmission  to  his  agent,  William 
B.  Toland,  at  Ellis,  in  the  state  of  Kansas,  a  message  upon  one  of 
the  defendant's  printed  blanks,  the  words  printed  below  in  italics 
being  the  words  written  therein  by  the  plaintiff,  to  wit : 
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"THE  WESTERN  UNION  TELEGRAPH  COMPANY, 


"  Thos.  T.  Eckert,  Norvin  Green, 

General  Manager.  President. 


"  Receiver's  No. 


Time  Filed 
13. 


Check. 


"  Send  the  following  message, 
subject  to  the  terms  on  back 
hereof,  which  are  hereby 
agreed  to. 


June  16, 1887. 


"7b  Wm.  B,  Toland^  Ellis ^  Komsas, 

^^  Despot  am  exceedingly  busy  hay  all  hvnds  quo  perhaps 
bracken  half  of  it  mince  mmnent  promptly  of  purchases. 

''FRANK  J.  PRIMEOSR 

"t^^READ  THE  NOTICE  AND  AGREEMENT  ON  BACK  OF  THIS 
BLANK.^^^I  " 

Upon  the  back  of  the  message  was  the  following  printed 
matter : 

"ALL  MESSAGES  TAKEN  BY  THIS  COMPANY  ARE 
SUBJECT  TO  THE  FOLLOWING  TERMS : 

"  To  guard  against  mistakes  or  delays,  the  sender  of  a  message 
should  order  it  REPEATED ;  that  is,  telegraphed  back  to  the 
originating  office  for  comparison.  For  this,  one-half  the  regular 
rate  is  charged  in  addition.  It  is  agreed  between  the  sender  of 
the  following  message  and  this  company  that  said  company  shall 
not  be  liable  for  mistakes  or  delays  in  the  transmission  or  delivery 
or  for  non-delivery  of  any  unrepeated  message,  whether  happen- 
ing by  negligence  of  its  servants  or  otherwise,  beyond  the  amount 
received  for  sending  the  same ;  nor  for  mistakes  or  delays  in  the 
transmission  or  delivery  or  for  non-delivery  of  any  repeated 
message  beyond  fifty  times  the  sum  received  for  sending  the 
same,  unless  specially  insured  ;  nor  in  any  case  for  delays  arising 
from  unavoidable  interruption  in  the  working  of  its  lines,  or  for 
errors  in  cipher  or  obscure  messages.  And  this  company  is 
hereby  made  the  agent  of  the  sender,  without  liability,  to  forward 
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any  message  over  the  lines  of  any  other  company  when  necessary 
to  reach  its  destination. 

"  Correctness  in  the  transmission  of  a  message  to  any  point  on 
the  lines  of  this  company  can  be  insured  by  contract  in  writing, 
stating  agreed  amount  of  risk,  and  payment  of  premium  thereon, 
at  the  following  rates,  in  addition  to  the  usual  charge  for  repeated 
messages,  viz.:  One  per  cent  for  any  distance  not  exceeding  1,000 
miles,  and  two  per  cent  for  any  greater  distance.  No  employee 
of  the  company  is  authorized  to  vary  the  foregoing. 

"  No  responsibility  regarding  messages  attaches  to  this  com- 
pany until  the  same  are  presented  and  accepted  at  one  of  its  trans- 
mitting oflSces ;  and,  if  a  message  is  sent  to  such  office  by  one  of 
the  company's  messengers,  he  acts  for  that  purpose  as  the  agent 
of  the  sender. 

"  Messages  will  be  delivered  free  within  the  established  free 
delivery  limits  of  the  terminal  office.  For  delivery  at  a  greater 
distance,  a  special  charge  will  be  made  to  cover  the  cost  of  such 
delivery.  » 

"The  company  will  not  be  liable  for  damages  or  statutory 

penalties  in  any  case  where  the  claim  is  not  presented  in  writing 

within  sixty  days  after  the  message  is  tiled  with  the  company  for 

transmission. 

«  NORVIN  GREEN,  President. 

"  THOS.  T.  ECKERT,  General  Manager." 

On  the  evening  of  the  same  day,  an  agent  of  the  defendant 
delivered  to  Toland,  at  Waukeney,  npon  a  blank  of  the  defend- 
ant company,  the  message  in  this  form,  the  written  words  being 
printed  below  in  italics : 

"THE  WESTERN    UNION    TELEGRAPH   COMPANY. 


"This  company  TRANSMITS  and  DELIVERS  messages 
only  on  conditions  limiting  its  liability,  which  have  been  assented 
to  by  the  sender  of  the  following  message. 

"  Errors  can  be  guarded  against  only  by  repeating  a  message 
back  to  the  sending  station  for  comparison,  and  the  company 
will  not  hold  itself  liable  for  errors  or  delays  in  transmission  or 
deUvery  of  UNREPE ATED  MESSAGES*^  beyond  the  amount 
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of  tolls  paid  thereon,  nor  in  any  case  where  the  claim  is  not  pre- 
sented in  writing  within  sixty  days  after  sending  the  message. 

"  This  is  an  UNEEPEATED  MESSAGE,  and  is  delivered 
by  request  of  the  sender,  under  the  conditions  named  above. 

"  THOS.  T.  ECKERT,  NORVIN'  GREEN, 

General  Manager.  President. 


NUMBER 
Rt. 


SENT  BY 


REC'D  BY 

F.N. 


CHECK. 
22  CoUect  8  extra  word^. 


"  RECEIVED  at  6  ^  ^.  m.  '     June  16,  1887. 

"  Dated  PhUaddphia^  16.  Forwarded  from  Ellis. 

"  To  TT.  B,  Toland^  Waukeney^  Koffiaas, 

"  Destroy  a/m  exceedingly  hiey  buy  aU  kinds  quo  perhaps 
bracken  half  of  it  mince  m^oment  promptly  of  purchase. 

''FRANK  J.  primrose:' 

The  diflference  between  the  message  as  sent  and  as  delivered  is 
shown  below,  where  so  much  of  the  message  sent  as  was  omitted 
in  that  delivered  is  in  brackets,  and  the  words  substituted  in  the 
message  delivered  are  in  italics. 

"  [Despot]  Destroy  am  exceedingly  busy  [bay]  buy  all  kinds 
quo  perhaps  bracken  half  of  it  mince  moment  promptly  of 
purchase  [s]." 

By  the  private  cipher  code  made  and  used  by  the  plaintiff  and 
Tolaiid,  the  meaning  of  these  words  was  as  follows  : 

"  Yours  of  the  [fifteenth]  seventeenth  received ;  am  exceed- 
ingly busy ;  [I  have  bought]  buy  all  kinds,  five  hundred  thou- 
sand pounds ;  perhaps  we  have  sold  half  of  it ;  wire  when  you  do 
anything ;  send  samples  immediately,  promptly  of  [purchases] 
purchase." 

The  plaintiff  testified  that  on  June  16,  1887,  he  wrote  the  mes- 
sage in  his  own  oifice  on  one  of  a  bunch  or  book  of  the  defend- 
ant's blanks  which  he  kept  at  hand,  and  sent  it  to  the  defendant's 
office  at  Philadelphia ;  that  he  had  a  running  account  with  the 
defendant's  agent  there,  which  he  settled  monthly,  amounting  to 
$180  for  that  month ;  that  he  did  not  then  read,  and  did  not 
remember  that  he  had  ever  before  read,  the  printed  matter  on  the 
back  of  the  blanks ;  and  that  he  paid  the  usual  rate  of  one  dollar 
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and  fifteen  cents  for  this  message,  and  did  not  pay  for  a  repetition 
or  insurance  of  it. 

He  also  testified  that  he  then  was,  and  for  many  years  had 
been,  engaged  in  the  business  of  buying  and  selling  wool  all  over 
the  country,  and  had  employed  Toland  as  his  agent  in  that  busi- 
ness, and  early  in  June,  1887,  sent  him  out  to  Kansas  and  Colo- 
rado, with  instructions  to  buy  50,000  pounds,  and  then  to  await 
ordere  from  him  before  buying  more ;  that,  before  June  twelfth, 
Toland  bought  60,000  pounds,  and  then  stopped  buying ;  and 
that  he  had  sent  many  telegraphic  messages  to  Toland  during  that 
month  and  previously,  using  the  same  code. 

The  defendant's  agent  at  Philadelphia,  called  as  a  witness  for 
the  plaintiil,  testified  that  he  sent  this  message  for  the  plaintiff, 
and  knew  that  he  was  a  dealer  in  wool,  and  that  Toland  was  with 
him,  but  in  what  capacity  he  did  not  know ;  that  he  had  frequently 
sent  messages  for  him,  and  considered  him  one  of  his  best  custom- 
ers during  the  wool  season ;  that  telegraphic  messages  by  the 
present  system  were  sent  and  received  by  sound,  and  were  all 
dots  and  dashes ;  that  "  b  "  was  a  dash  and  three  dots,  and  "  y  " 
was  two  dots,  a  space,  and  then  two  dots ;  and  that  the  difference 
between  "  a  "  and  "  u  "  was  one  dot,  "  a  "  being  a  dot  and  a  dash, 
"  u  "  two  dots  and  a  dash,  and  the  pause  upon  the  last  touch  of 
the  "  u ; "  that  an  experienced  telegraph  operator,  if  the  words 
were  properly  rapped  out,  and  he  was  paying  proper  attention, 
could  not  well  mistake  the  one  for  the  other,  but  might  be  misled 
if  he  was  not  careful ;  and  that  it  was  very  likely  that  another 
dot  could  be  put  in  if  there  was  any  interruption  in  the  wire. 
He  further  testified  that  there  was  a  great  difference  between  the 
words  "  despot "  and  "  destroy  "  in  telegraphic  symbols ;  and  that 
the  letter  "  s "  was  made  by  three  dots,  so  that,  if  an  operator 
received  the  word  "  purchases  "  over  the  wires,  and  wrote  down 
"  purchase,"  he  omitted  three  dots  from  the  end  of  the  word. 

The  plaintiff  introduced  depositions,  taken  in  September,  1888, 
of  one  Stevens  and  one  Smith,  who  were  respectively  telegraph 
operators  of  the  defendant  at  Brookville  and  at  Ellis,  in  the  state 
of  Kansas,  on  June  16,  1887. 

Stevens  testified  that  Brookville  was  a  relay  station  of  the  com- 
pany, at  which  messages  from  the  east  were  repeated  westward ; 
that  on  that  day  one  Tindall,  his  fellow  operator  in  the  Brook- 
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ville  office,  handed  him  a  copy  in  Tindall's  handwriting  of  the 
message  in  question  (an  impression  copy  of  which  he  identified 
and  annexed  to  his  deposition),  containing  the  words  "  despot " 
and  "  bay,"  and  he  immediately  transmitted  it,  word  for  word,  to 
Ellis ;  that  the  equipment  of  the  office  at  Brookville  was  in  every 
respect  good  and  sufficient,  and  that  he  had  no  recollection  of  the 
wires  between  it  and  Ellis  having  been  in  other  than  good  con- 
dition on  that  day. 

Smith  testified  that  on  that  day  he  received  the  message  at 
Ellis  from  Brookville,  and  immedately  wrote  it  down,  word  for 
word,  just  as  received  (and  identified  and  annexed  to  his  deposition 
an  impression  copy  of  what  he  then  wrote  down),  containing  the 
words  "  destroy  "  and  "  buy,"  and  transmitted  it,  exactly  as  he 
received  it,  to  Waukeney,  to  which  Toland  had  directed  any  mes- 
Bages  for  him  to  be  forwarded ;  and  that  the  office  at  Ellis  was 
well  and  sufficiently  equipped  for  its  work,  but  he  could  not 
recall  what  was  the  condition  of  the  wires  between  it  and 
Brookville. 

The  plaintiff  also  introduced  evidence  tending  to  show  that 
June  16,  1887,  was  a  bright  and  beautiful  day  at  Ellis  and  Wau- 
keney ;  that  Toland,  upon  receiving  tlie  message  at  Waukeney, 
made  purchases  of  about  300,000  pounds  of  wool,  and  that  the 
plaintiff,  in  settling  with  the  sellers  thereof,  suffered  a  loss  of 
upward  of  $20,000. 

The  Circuit  Court,  following  "White  v.  Telegraph  Co.,  5 
McCrary,  103  ;  14  Fed.  Rep.  710,  and  Jones  v.  Telegraph  Co., 
18  Fed.  Rep.  717,  ruled  that  there  was  no  evidence  of  gross 
negligence  on  the  part  of  the  defendant ;  and  that  as  the  message 
had  not  been  repeated,  the  plaintiff,  by  the  terms  printed  upon 
the  back  of  the  message,  and  referred  to  above  his  signature  on 
its  face,  could  not  recover  more  than  the  sum  of  one  dollar  and 
fifteen  cents,  which  he  had  paid  for  sending  it.  The  plaintiff  not 
claiming  that  sum,  the  court  directed  a  verdict  for  the  defendant, 
and  rendered  judgment  thereon.  The  plaintiff  tendered  a  bill  of 
exceptions,  and  sued  out  this  writ  of  error. 

Oeo.  Junkin  and  Jos,  de  F,  Jvmlcin^  for  plaintiff  in  error. 
8,  TF.  Pettit^  John  F,  Dillon  and  Oeo,  H.  Fearons,  for  defend- 
ant in  error. 
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Gray,  J.  {after  stating  the  facts).  This  was  an  action  by  the 
sender  of  a  telegraphic  message  a^inst  the  telegraph  company 
to  recover  damans  for  a  mistake  in  the  transmission  of  the 
message,  which  was  in  cipher,  intelligible  only  to  the  sender  and 
to  his  own  agent,  to  whom  it  was  addressed.  The  plainti£  paid 
the  nsnal  rate  for  this  message,  and  did  not  pay  for  a  repetition 
or  insurance  of  it. 

The  blank  form  of  message,  which  the  plaintiff  filled  up  and 
signed,  and  which  was  such  as  he  had  constantly  used,  had  upon 
its  face,  immediately  above  the  place  for  writing  the  message,  the 
printed  words,  "  Send  the  following  message,  subject  to  the  terms 
on  back  hereof,  which  are  hereby  agreed  to ; "  and,  just  below  the 
place  for  his  signature,  this  line :  "  t^*  Head  the  notice  and 
agreement  on  back  of  this  blank.^^^^1 " 

Upon  the  back  of  the  blank  were  conspicuously  printed  the 
words,  "  All  messages  taken  by  this  company  are  subject  to  the 
following  terms,"  which  contained  the  following  conditions  or 
restrictions  of  the  liability  of  the  company  : 

"  [1]  To  guard  against  mistakes  or  delays,  the  sender  of  a  mes- 
sage should  order  it  REPEATED ;  that  is,  telegraphed  back  to 
the  originating  office  for  comparison.  For  this,  one-half  the  regu- 
lar rate  is  charged  in  addition.  It  is  agreed  between  the  sender 
of  the  following  message  and  this  company  that  said  company 
shall  not  be  liable  for  mistakes  or  delays  in  the  transmission  or 
delivery  or  for  non-delivery  of  any  unrepeated  message,  whether 
happening  by  negligence  of  its  servants  or  otherwise,  beyond  the 
amount  received  for  sending  the  same ;  [2]  nor  for  mistakes  or 
delays  in  the  transmission  or  delivery  or  for  non-delivery  of  any 
repeated  message  beyond  fifty  times  the  sum  received  for  send- 
ing the  same,  unless  specially  insured ;  [3]  nor  in  any  case  for 
delays  arising  from  unavoidable  interruption  in  the  working  of  its 
lines,  or  for  errors  in  cipher  or  obscure  messages."  After  stating 
the  rates  at  which  correctness  in  the  transmission  of  a  message 
may  be  insured,  it  is  provided  that  "  no  employee  of  the  company 
is  authorized  to  vary  the  foregoing."  "  [4]  The  company  will 
not  be  liable  for  damages  or  statutory  penalties  in  any  case  where 
the  claim  is  not  presented  in  writing  within  sixty  days  after  the 
message  is  filed  with  the  company  for  transmission." 
VOL.  IX. —  92 


Y30     Primrose  v.  Western  Union  Telegraph  Compant. 

The  conditions  or  restrictions,  the  reasonableness  and  validity 
of  which  are  directly  involved  in  this  case,  are  that  part  of  the 
first  by  which  the  company  is  not  to  be  liable  for  mistakes  in  the 
transmission  or  delivery  of  any  message  beyond  the  sum  received 
for  sending  it,  unless  the  sender  orders  it  to  be  repeated  by  being 
telegraphed  back  to  the  originating  office  for  comparison,  and  pays 
half  that  sum  in  addition ;  and  that  part  of  the  third  by  which 
the  company  is  not  to  be  liable  at  all  for  errors  in  cipher  or 
obscure  messages. 

Telegraph  companies  resemble  railroad  companies  and  other 
common  carriers,  in  that  they  are  instruments  of  commerce,  and 
in  that  they  exercise  a  public  employment,  and  are,  therefore, 
bound  to  serve  all  customers  alike,  without  discrimination.  They 
have,  doubtless,  a  duty  to  the  public  to  receive,  to  the  extent  of 
their  capacity,  all  messages  clearly  and  intelligibly  written,  and  to 
transmit  them  upon  reasonable  terms.  But  they  are  not  common 
carriers.  Their  duties  are  different,  and  are  performed  in  differ- 
ent ways;  and  they  are  not  subject  to  the  same  liabilities. 
Express  Co.  v.  Caldwell,  21  Wall.  264,  269,  270;  Telegraph 
Co.  V.  Texas,  106  U.  S.  460,  464. 

The  rule  of  the  common  law  by  which  common  carriers  of 
goods  are  held  liable  for  loss  or  injury  by  any  cause  whatever, 
except  the  act  of  God  or  of  public  enemies,  does  not  extend  even 
to  warehousemen  or  wharfingers,  or  to  any  other  class  of  bailees, 
except  innkeepers,  who,  like  carriers,  have  peculiar  opportunities 
for  embezzling  the  goods  or  for  collusion  with  thieves.  The  car- 
rier has  the  actual  and  manual  possession  of  the  goods.  The 
identity  of  the  goods  which  he  receives  with  those  which  he  deliv- 
ers can  hardly  be  mistaken.  Their  value  can  be  easily  estimated, 
a'nd  may  be  ascertained  by  inquiry  of  the  consignor,  and  the  car- 
rier's compensation  fixed  accordingly ;  and  his  liability  in  dam- 
ages is  measured  by  the  value  of  the  goods. 

But  telegraph  companies  are  not  bailees,  in  any  sense.  They 
are  intrusted  with  nothing  but  an  order  or  message,  which  is  not 
to  be  carried  in  the  form  or  characters  in  which  it  is  received,  but 
is  to  be  translated  and  transmitted  through  different  symbols,  by 
means  of  electricity,  and  is  peculiarly  liable  to  mistakes.  The 
message  cannot  be  the  subject  of  eml>ezzlement.  It  is  of  no 
intrinsic  value.     Its  importance  cannot  be  estimated,  except  by  the 
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sender,  and  often  cannot  be  disclosed  by  him  without  danger  of 
def eatingf  his  purpose.  It  may  be  wholly  valueless,  if  not  for- 
warded immediately  ;  and  the  measure  of  damages,  for  a  failure 
to  transmit  or  deliver  it,  has  no  relation  to  any  value  of  the  mes- 
sage itself,  except  as  such  value  may  be  disclosed  by  the  message, 
or  be  agreed  between  the  sender  and  the  company. 

As  said  by  Mr.  Justice  Strong,  speaking  for  this  court,  in 
Express  Co.  v.  Caldwell,  above  cited :  "  Like  common  carriers, 
they  cannot  contract  with  their  employers  for  exemption  from 
liability  for  the  consequences  of  their  own  negligence.  But  they 
may  by  such  contracts,  or  by  their  rules  and  regulations  brought 
to  the  knowledge  of  their  employers,  limit  the  measure  of  their 
responsibility  to  a  reasonable  extent.  Whether  their  rules  are 
reasonable  or  unreasonable  must  be  determined  with  reference  to 
public  policy,  precisely  as  in  the  case  of  a  carrier." 

By  the  settled  law  of  this  court,  common  carriers  of  goods  or 
passengers  cannot,  by  any  contract  with  their  customers,  wholly 
exempt  themselves  from  liability  for  damages  caused  by  the  neg- 
ligence of  themselves  or  their  servants.  Railroad  Co.  v.  Lock- 
wood,  17  Wall.  357 ;  Liverpool  &  G.  W.  Steam  Co.  v.  Phenix 
Ins.  Co.,  129  U.  S.  397,  442 ;  9  Sup.  Ct.  Rep.  469,  and  cases 
cited. 

But  even  a  common  carrier  of  goods  may,  by  special  contract 
with  the  owner,  restrict  the  sum  for  which  he  may  be  liable,  even 
in  case  of  a  loss  by  the  carrier's  negligence,  and  this  upon  the 
distinct  ground,  as  stated  by  Mr.  Justice  Blatchf ord,  speaking  for 
the  whole  court,  that  "  where  a  contract  of  the  kind,  signed  by 
the  shipper,  is  fairly  made,  agreeing  on  the  valuation  of  the  prop- 
erty carried,  with  the  rate  of  freight  based  on  the  condition  that 
the  carrier  assumes  liability  only  to  the  extent  of  the  agreed 
valuation,  even  in  case  of  loss  or  damage  by  the  negligence  of  the 
carrier,  the  contract  will  be  upheld  as  a  proper  and  lawful  mode 
of  securing  a  due  proportion  between  the  amount  for  which  the 
carrier  may  be  responsible  and  the  freight  he  receives,  and  of 
protecting  himself  against  extravagant  and  fanciful  valuations." 
Hart  V.  Railroad  Co.,  112  U.  S.  331,  343  ;  5  Sup.  Ct.  Rep.  15L 

By  the  regulation  now  in  question,  the  telegraph  company  has 
not  undertaken  to  wholly  exempt  itself  from  liability  for  negli- 
gence, but  only  to  require  the  sender  of  the  message  to  have  it 
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repeated,  and  to  pay  half  as  much  again  as  the  usual  price,  in 
order  to  liold  the  company  liable  for  mistakes  or  delays  in  trans- 
mitting or  delivering  or  for  not  delivering  a  message,  whether 
happening  by  negligence  of  its  servants  or  otherwise. 

In  Telegraph  Co.  v.  Hall,  124  U.  S.  444,  453;  8  Sup.  Ct. 
Kep.  577,  the  effect  of  such  a  regulation  was  presented  by  the 
certificate  of  the  Circuit  Court,  but  was  not  passed  upon  by  this 
court,  because  it  was  of  opinion  that,  upon  the  facts  of  the  case, 
the  damages  claimed  were  too  uncertain  and  remote. 

But  the  reasonableness  and  validity  of  such  regulations  have 
been  upheld  in  McAndrew  v.  Telegraph  Co.,  17  C.  B.  3,  and  in 
Baxter  v.  Telegraph  Co.,  37  U.  C.  Q.  B.  470,  as  well  as  by  the  great 
preponderance  of  authority  in  this  country.  Only  a  few  of  the 
principal  cases  need  be  cited. 

In  the  earliest  American  case,  decided  by  the  Court  of  Appeals 
of  Kentucky,  the  reasons  for  upholding  the  validity  of  a  regula- 
tion very  like  that  now  in  question  were  thus  stated  :  "  The  pub- 
lic are  admonished  by  the  notice  that,  in  order  to  guard  against 
mistakes  in  the  transmission  of  messages,  every  message  of 
importance  ought  to  be  repeated.  A  person  desiring  to  send  a 
message  is  thus  apprised  that  there  may  be  a  mistake  in  its  trans- 
mission, to  guard  against  which  it  is  necessary  that  it  should  be 
repeated.  He  is  also  notified  that,  if  a  mistake  occur,  the  com- 
pany will  not  be  responsible  for  it  unless  the  message  be  repeated. 
There  is  nothing  unreasonable  in  this  condition.  It  gives  the 
party  sending  the  message  the  option  to  send  it  in  such  a  manner 
as  to  hold  the  company  responsible,  or  to  send  it  for  a  less  price 
at  his  own  risk.  If  the  message  be  unimportant,  he  may  be  will- 
ing to  risk  it  without  paying  the  additional  charge.  But  if  it  be 
important,  and  he  wishes  to  have  it  sent  correctly,  he  ought  to  be 
willing  to  pay  the  cost  of  repeating  the  message.  This  regula- 
tion, considering  the  accidents  to  which  the  business  is  liable,  is 
obviously  just  and  reasonable.  It  does  not  exempt  the  company 
from  responsibility,  but  only  fixes  the  price  of  that  responsibility, 
and  allows  the  person  who  sends  the  message  either  to  transmit 
it  at  his  own  risk,  at  the  usual  price,  or  by  paying  in  addition 
thereto  half  the  usual  price  to  have  it  repeated,  and  tlius  render 
the  company  liable  for  any  mistake  that  may  occur."  Camp  v. 
Telegraph  Co.,  1  Mete.  (Ky.)  164,  168. 
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In  Telegraph  Co.  v.  Carew,  15  Mich.  526,  535,  536,  the 
Supreme  Court  of  Michigan  held  that  a  similar  regulation  was  a 
valid  part  of  the  contract  between  the  company  and  the  sender, 
whether  he  read  it  or  not.  "  The  regulation,"  said  Chief  Justice 
Christiancy,  "  of  most,  if  not  all,  telegraph  companies  operating 
extensive  lines,  allowing  messages  to  be  sent  by  single  transmis- 
sion for  a  lower  rate  of  charge,  and  requiring  a  larger  compensa- 
tion when  repeated,  must  be  considered  as  highly  reasonable, 
giving  to  their  customers  the  option  of  either  mode,  according  to 
the  importance  of  the  message  or  any  other  circumstance  which 
may  aflfect  the  question."  "  The  printed  blank,  before  the  mes- 
sage was  written  upon  it,  was  a  general  proposition  to  all  persons 
of  the  terms  and  conditions  upon  which  messages  would  be  sent. 
By  writing  the  message  under  it,  signing,  and  delivering  it  for 
transmission,  the  plaintiff  below  accepted  the  proposition,  and  it 
became  a  contract  upon  those  terms  and  conditions." 

In  Bimey  v.  Telegraph  Co.,  18  Md.  341,  358,  the  Court  of 
Appeals  of  Maryland,  while  recognizing  the  validity  of  similar 
regulations,  held  that  they  did  not  apply  to  a  case  in  which  no 
effort  was  made  by  the  telegraph  company  or  its  agents  to  put 
the  message  on  its  transit. 

In  Telegraph  Co.  v.  Gildersleve,  29  Md.  232,  246,  248,  the 
same  court,  speaking  by  Mr.  Justice  Alvey  (since  chief  justice 
of  Maryland  and  of  the  Court  of  Appeals  of  the  District  of 
Columbia),  said:  '^The  appellant  had  a  clear  right  to  protect 
itself  against  extraordinary  risk  and  liability  by  such  rules  and 
regulations  as  might  be  required  for  the  purpose."  "  The  appel- 
lant could  not,  by  rules  and  regulations  of  its  own  making,  pro- 
tect itself  against  liability  for  the  consequences  of  its  own  willful 
misconduct  or  gross  negligence  or  any  conduct  inconsistent  with 
good  faith  ;  nor  has  it  attempted  by  its  rules  and  regulations  to 
afford  itself  such  exemption.  It  was  bound  to  use  due  diligence, 
but  not  to  use  extraordinary  care  and  precaution.  The  appellee, 
by  requiring  the  message  to  be  repeated,  could  have  assured  him- 
self of  its  dispatch  and  accurate  transmission  to  the  other  end  of 
the  line,  if  the  wires  were  in  working  condition ;  or,  by  special 
contract  for  insurance,  could  have  secured  himself  against  all 
consequences  of  non-delivery.  He  did  not  think  proper,  how- 
ever, to  adopt  such  precaution,  but  chose  rather  to  take  the  risk 
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of  the  less  expensive  terms  of  sending  his  message ;  and,  having 
refused  to  pay  the  extra  charge  for  repetition  or  insurance,  we 
think  he  had  no  right  to  rely  upon  the  declaration  of  the  appel- 
lant's agent  that  the  message  had  gone  through,  in  order  to  fix 
the  liability  on  the  company." 

In  Passmore  v.  Telegraph  Co.,  9  Phila.  90 ;  78  Penn.  St.  238, 
at  the  trial  in  the  District  Court  of  Philadelphia,  there  was  evi- 
dence that  Passmore,  of  whom  one  Edwards  had  offered  to  pur- 
chase a  tract  of  land  in  West  Virginia,  wrote  and  delivered  to 
the  company  at  Parkersburg,  upon  a  blank  containing  similar  con- 
ditions, a  message  to  Edwards,  at  Philadelphia,  in  these  words : 
"  I  hold  the  Tibbs  tract  for  you  ;  all  will  be  right,"  — :-  but  which, 
as  delivered  by  the  company  in  Philadelphia,  was  altered  by  sub- 
stituting the  word  "  sold "  for  "  hold ; "  and  that  Edwards 
thereupon  broke  off  the  contract  for  the  purchase  of  the  land, 
and  Passmore  had  to  sell  it  at  a  great  loss.  The  verdict  being  for 
the  plaintiff,  the  court  reserved  the  question  whether  the  defend- 
ant was  liable,  inasmuch  as  the  plaintiff  had  not  insured  the  mes- 
sage nor  directed  it  to  be  repeated,  and  afterwards  entered  judg- 
ment for  the  defendant,  notwithstanding  the  verdict,  in  accord- 
ance with  an  opinion  of  Judge  Hare,  the  most  important  parts  of 
which  were  as  follows : 

"  A  railway,  telegraph  or  other  company,  charged  with  a  duty 
which  concerns  the  public  interest,  cannot  screen  themselves  from 
liability  for  negligence ;  but  they  may  prescribe  rules  calculated 
to  insure  safety,  and  diminish  the  loss  in  the  event  of  accident, 
and  declare  that,  if  these  are  not  observed,  the  injured  party  shall 
be  considered  as  in  default,  and  precluded  by  the  doctrine  of  con- 
tributory negligence.  The  rule  must,  however,  be  such  as  reason, 
which  is  said  to  be  the  life  of  the  law,  can  approve ;  or,  at  the 
least,  such  as  it  need  not  condemn.  By  no  device  can  a  body  cor- 
porate avoid  liability  for  fraud,  for  willful  wrong  or  for  the  gross 
negligence  which,  if  it  does  not  intend  to  occasion  injury,  is  reck- 
less of  consequences,  and  transcends  the  bounds  of  right  with 
full  knowledge  that  mischief  may  ensue.  Nor,  as  I  am  inclined 
to  think,  will  any  stipulation  against  liability  be  valid  which 
has  the  pecuniary  interest  of  the  corporation  as  its  sole  object, 
and  takes  a  safeguard  from  the  public  without  giving  anything  in 
return.     But  a  rule  which,  in  marking  out  a  path  plain  and  easily 
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accessible,  as  that  in  which  the  company  guarantees  that  every 
one  shall  be  secure,  declares  that,  if  any  man  prefers  to  walk  out- 
side of  it  they  will  accompany  him,  will  do  their  best  to  secure 
and  protect  him,  but  will  not  be  insurers,  will  not  consent  to  be 
responsible  for  accidents  arising  from  fortuitous  and  unexpected 
causes,  or  even  from  a  want  of  care  and  watchfulness  on  the  part 
of  their  agents,  may  be  a  reasonable  rule,  and^  as  such,  upheld  by 
the  couiis." 

"  The  function  of  the  telegraph  differs  from  that  of  the  post 
oflSce  in  this :  that  while  the  latter  is  not  concerned  with  the  con- 
tents of  the  missive,  and  merely  agrees  to  forward  it  to  its  address, 
the  former  undertakes  the  much  more  difficult  task  of  transcribing 
a  message  written  according  to  one  method  of  notation,  in  char- 
acters which  are  entirely  different,  with  all  the  liability  to  error 
necessarily  incident  to  such  a  process.  Nor  is  this  all.  The  tele- 
graph operator  is  separated  by  a  distance  of  many  miles  from  the 
paper  on  which  he  writes,  so  that  his  eye  cannot  discern  and  cor- 
rect the  mistakes  committed  by  his  hand.  It  was  also  contended 
during  the  argument  that  the  electric  fluid,  which  is  used  as  the 
medium  of  communication,  is  liable  to  perturbations  arising  from 
thunder  storms  and  other  natural  causes.  It  is,  therefore,  obvious 
that  entire  accuracy  cannot  always  be  obtained  by  the  greatest 
care,  and  tha£  the  only  method  of  avoiding  error  is  to  compare 
the  copy  with  the  original,  or,  in  other  words,  that  the  operator 
to  whom  tlie  message  is  sent  should  telegraph  it  back  to  the  station 
whence  it  came." 

"  Obviously  he  who  sends  a  communication  is  best  qualified  to 
judge  whether  it  should  be  returned  for  correction.  If  he  asks 
the  company  to  repeat  the  message,  and  they  fail  to  comply,  they 
will  clearly  be  answerable  for  any  injury  that  may  result  from  the 
omission.  If  he  does  not  make  such  a  request,  he  may  well  be 
taken  to  have  acquiesced  in  the  conditions  which  they  prescribe, 
and  at  all  events  cannot  object  to  the  want  of  a  precaution  he  has 
virtually  waived.  It  is  not  a  just  ground  of  complaint  that  the 
power  to  choose  is  coupled  with  an  obligation  to  pay  an  additional 
sum  to  cover  the  cost  of  repetition."  9  Phila.  92-94  ;  78  Penn. 
St.  242-244. 

The  judgment  was  affirmed  by  the  Supreme  Court  of  Pennsyl- 
vania, for  the  reasons  given  by  Judge  Hare  and  above  stated. 
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78  Penn.  St.  246 ;  Telegraph  Co.  v.  Stevenson,  128  Penn.  St. 
442,  456 ;  18  Atl.  "Rep.  441. 

In  Breese  v.  Telegraph  Co.,  48  N.  Y.  132,  the  plaintiffs'  agent 
wrote,  at  his  own  office  in  Palmyra,  on  one  of  the  company's 
blanks,  substantially  like  that  now  before  us,  and  delivered  to  the 
company  at  Palmyra,  a  message  addressed  to  brokers  in  New  York, 
and  in  these  words,  "  Buy  us  seven  ($700)  hundred  dollars  in  gold." 
In  the  statement  of  facts  upon  which  the  case  was  submitted,  it 
was  agreed  that  he  had  never  read  the  printed  part  of  the  blank, 
and  that  the  "  message  thus  delivered  was  transmitted  from  the 
office  at  Palmyra  as  written ;  but,  by  some  error  of  the  defend- 
ant's operators  working  between  Palmyra  and  New  York,"  it  was 
received  in  New  York  and  delivered  in  this  form,  "  Buy  us  seven 
thousand  dollars  in  gold,"  and  the  brokers  accordingly  bought 
that  amount  for  the  plaintiffs,  who  sold  it  at  a  loss.  It  was  held 
that  there  was  no  evidence  of  negligence  on  the  part  of  the  com- 
pany, and  that,  the  message  not  having  been  repeated,  the  com- 
pany was  not  liable. 

In  Kiley  v.  Telegraph  Co.,  109  N.  Y.  231,  235-237 ;  16  N.  E. 
Rep.  75,  a  similar  decision  was  made,  the  court  saying :  "  That  a 
telegraph  company  has  the  right  to  exact  such  a  stipulation  from 
its  customers  is  the  settled  law  in  this  and  most  of  the  other  states 
of  the  Union  and  in  England.  The  authorities  Hold  that  tele- 
graph companies  are  not  under  the  obligations  of  common  car- 
riers ;  that  they  do  not  insure  the  absolute  and  accurate  transmis- 
sion of  messages  delivered  to  them ;  that  they  have  the  right  to 
make  reasonable  regulations  for  the  transaction  of  their  business, 
and  to  protect  themselves  against  liabilities  which  they  would 
otherwise  incur  through  the  carelessness  of  their  numerous  agents, 
and  the  mistakes  and  defaults  incident  to  the  transaction  of  their 
peculiar  business.  The  stipulation  printed  in  the  blank  used  in 
this  case  has  frequently  been  under  consideration  in  the  courts, 
and  has  always  in  this  state,  and  generally  elsewhere,  been  upheld 
as  reasonable."  "  The  evidence  brings  this  case  within  the  terms 
of  the  stipulation.  It  is  not  the  case  of  a  message  delivered  to 
the  operator,  and  not  sent  by  him  from  his  office.  This  message 
was  sent,  and  it  may  be  inferred  from  the  evidence  that  it  went 
so  far  as  Buffalo,  at  least ;  and  all  that  appears  further  is  that  it 
never  reached  its  destination.    "Why  it  did  not  reach  there  remains 
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tmexplained.  It  was  not  shown  that  the  failure  was  due  to  the 
willful  misconduct  of  the  defendant,  or  to  its  gross  negligence. 
If  the  plaintiff  had  requested  to  have  the  message  repeated  back 
to  him,  the  failure  would  have  been  detected  and  the  loss  averted. 
The  case  is,  therefore,  brought  within  the  letter  and  purpose  of 
the  stipulation." 

In  the  Supreme  Judicial  Court  of  Massachusetts,  the  reason- 
ableness and  validity  of  such  regulations  have  been  repeatedly 
aflSrmed.  Ellis  v.  Telegi-aph  Co.,  13  Allen,  226;  Redpath  v. 
Telegraph  Co.,  112  Mass.  71 ;  Grinnell  v.  Telegraph  Co.,  113 
Mass.  299 ;  Clement  v.  Telegraph  Co.,  137  Mass.  463. 

There  are  cases,  indeed,  in  which  such  regulations  have  been 
considered  to  be  wholly  void.  It  will  be  sufficient  to  refer  to 
those  specially  relied  on  by  the  learned  counsel  for  the  plaintiff, 
many  of  wliich,  however,  upon  examination,  appear  to  have  been 
influenced  by  considerations  which  have  no  application  to  the  case 
at  bar. 

Some  of  them  were  actions  brought,  not  by  the  sender,  but  by 
the  receiver,  of  the  message,  who  had  no  notice  of  the  printed 
conditions  until  after  he  received  it,  and  could  not,  therefore,  have 
agreed  to  them  in  advance.  Such  were  Telegraph  Co.  v.  Dtj- 
burg,  35  Penn.  St.  298 ;  Harris  v.  Telegraph  Co.,  9  Phila.  88 ; 
and  De  la  Grange  v.  Telegraph  Co.,  25  La.  Ann.  383. 

Others  were  cases  of  night  messages,  in  which  the  whole  pro- 
vision as  to  repeating  was  omitted,  and  a  sweeping  and  compre- 
hensive provision  substituted,  by  which,  in  effect,  all  liability 
beyond  the  price  paid  was  avoided.  True  v.  Telegraph  Co.,  60 
Maine,  9,  18 ;  Bartlett  v.  Telegraph  Co.,  62  Maine,  209,  215 ; 
Candee  v.  Telegraph  Co.,  34  Wis.  471,  476 ;  Hibbard  v.  Tele- 
graph Co.,  33  Wis.  558,  564.  In  Bartlett's  case  the  court  said : 
"  Most,  if  not  all,  the  cases  upon  this  subject,  refer  to  rules 
requiring  the  repeating  of  messages  to  insure  accuracy,  and  seem 
to  be  justified  in  their  conclusion  on  the  ground  that,  owing  to 
the  liability  to  error  from  causes  beyond  the  skill  and  care  of  the 
operator,  it  is  but  a  matter  of  common  care  and  prudence  to  have 
the  messages  repeated,  the  neglect  of  which  in  messages  of 
importance,  after  being  warned  of  the  danger,  is  a  want  of  care 
on  the  part  of  the  sender,  and,  as  the  person  sending  the  message 
VOL.  IX. —  93 
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is  presumed  to  be  the  best  judge  of  its  importance,  lie  must,  on  his 
own  responsibility,  make  his  election  whether  to  have  it  repeated." 
62  Maine,  216,217. 

The  passage  cited  from  the  opinion  of  the  Circuit  Court  of 
Appeals  in  Delaware  &  A.  Telegraph  &  Telephone  Co.  v.  State, 
3  U.  S.  App.  30,  105 ;  2  C.  C.  A.  1,  and  50  Fed.  Eep.  677,  in 
which  the  same  judge  who  had  decided  the  present  case  in  the 
Circuit  Court  said,  "  It  is  no  longer  open  to  question  that  tele- 
phone and  telegraph  companies  are  subject  to  the  rules  governing 
common  carriers  and  others  engaged  in  like  public  employment," 
had  regard,  as  is  evident  from  the  context,  |ind  from  the  refer- 
ence to  Budd  V.  New  York,  143  TJ.  S.  517 ;  12  Sup.  Ct.  Eep.  468, 
to  those  rules  only  which  require  persons  or  corporations  exercis- 
ing a  public  employment  to  serve  all  alike,  without  discrimina- 
tion, and  which  make  them  subject  to  legislative  regulation. 

In  Rittenhouse  v.  Independent  Line,  etc.,  1  Daly,  474 ;  44  N. 
T.  263,  and  in  Turner  v.  Telegraph  Co.,  41  Iowa,  458,  it  does 
not  appear  that  the  company  had  undertaken  to  restrict  its  lia- 
bility by  express  stipulation. 

The  Indiana  decisions  cited  appear  to  have  been  controlled  by 
a  'statute  of  the  state  enacting  that  telegraph  companies  should 
"  be  liable  for  special  damages  occasioned  by  failure  or  negligence 
of  their  operators  or  servants  in  receiving,  copying,  transmitting 
or  delivering  despatches."  Telegraph  Co.  v.  Meek,  49  Ind.  53 ; 
Telegraph  Co.  v.  Fenton,  52  Ind.  1. 

The  only  cases  cited  by  the  plaintiff  in  which,  independently  of 
statute,  a  stipulation  that  the  sender  of  a  message,  if  he  would 
hold  the  company  liable  in  damages  beyond  the  sum  paid,  must 
have  it  repeated  and  pay  half  that  sum  in  addition,  has  been  held 
against  public  policy  and  void,  appear  to  be  Tyler  v.  Telegraph 
Co.,  60  111.  421 ;  74  111.  168  ;  Ayer  v.  Telegraph  Co.,  79  Maine, 
493 ;  10  Atl.  Eep.  495 ;  Telegraph  Co.  v.  Griswold,  37  Ohio 
St.  301 ;  Telegraph  Co.  v.  Crall,  38  Kans.  679  ;  17  Pac.  Eep.  309 ; 
Telegraph  Co.  v.  Howell,  38  Kans.  685  ;  17  Pac.  Eep.  313 ;  and  a 
charge  to  the  jury  by  Mr.  Justice  Woods,  when  Circuit  judge,  as 
reported  in  Dorgan  v.  Telegraph  Co.,  1  Am.  Law  T.  (N.  S.)  406 ; 
Fed.  Cas.  No.  4,004,  and  not  included  in  his  own  reports. 

The  fullest  statement  of  reasons,  perhaps,  on  that  side  of  the 
question  is  to  be  found  in  Tyler  v.  Telegraph  Co.,  above  cited. 
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In  that  case  the  plaintiflEs  had  written  and  delivered  to  the  com- 
pany on  one  of  its  blanks,  containing  the  usual  stipulation  as  to 
repeating,  this  message  addressed  to  a  broker :  "  Sell  one  hun- 
dred (100)  "Western  Union  ;  answer  price."  In  the  message,  as 
delivered  by  the  company  to  the  broker,  the  message  was  changed 
by  substituting  "  one  thousand  (1,000)."  It  was  assumed  that 
"  Western  Union  "  meant  shares  in  the  Western  Union  Telegraph 
Company.  The  Supreme  Court  of  Illinois  held  that  the  stipula- 
tion was  "unjust,  unconscionable,  without  consideration  and 
utterly  void."     60  111.  439. 

The  propositions  upon  which  that  decision  was  based  may  be 
sufficiently  stated,  in  the  very  words  of  the  court,  as  follows : 
"  Whether  the  paper  presented  by  the  company,  on  which  a  mes- 
sage is  written  and  signed  by  the  sender,  is  a  contract  or  not, 
depends  on  circumstances,"  and  "  whether  he  had  knowledge  of 
its  terms,  and  consented  to  its  restrictions,  is  for  the  jury  to  deter- 
mine as  a  question  of  fact  upon  evidence  aliunde."  "Admitting 
the  paper  signed  by  the  plaintiffs  was  a  contract,  it  did  not,  and 
could  not,  exonerate  the  company  from  the  use  of  ordinary  care 
and  diligence,  'both  as  to  their  instruments  and  the  care  and  skill 
of  their  operators."  "  The  plaintiffs  having  proved  the  inaccu- 
racy of  the  message,  the  defendants,  to  exonerate  themselves, 
should  have  shown  how  the  mistake  occurred,"  and  "in  the 
absence  of  any  proof  on  their  part,  the  jury  should  be  told  the 
presumption  was  a  want  of  ordinary  care  on  the  part  of  the  com- 
pany." The  printed  conditions  could  not  "  protect  this  company 
from  losses  and  damage  occasioned  by  causes  wholly  within  their 
own  control,"  but  "  must  be  confined  to  mistakes  due  to  the 
infirmities  «f  telegraphy,  and  which  are  unavoidable."  60  El. 
431-433. 

The  effect  of  that  construction  would  be  either  to  hold  tele- 
graph companies  to  be  subject  to  the  liability  of  common  carriers, 
which  the  court  admitted  in  an  earlier  part  of  its  opinion  that 
they  were  not,  or  else  to  allow  to  the  stipulation  no  effect  what- 
ever ;  for,  if  they  were  not  common  carriers,  they  would  not,  even 
if  there  were  no  express  stipulation,  be  liable  for  unavoidable 
mistakes  due  to  causes  over  which  thev  had  no  control. 

But  the  final,  and  apparently  the  principal,  ground  for  that 
decision  was  restated  by  the  court  when  the  case  came  before  it  a 
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second  time  as  follows :  "  On  the  question  whether  the  regula- 
tion requiring  messages  to  be  repeated,  printed  on  ttie  blank  of 
the  company  on  which  a  message  is  written,  is  a  contract,  we 
held  it  was  not  a  contract  binding  in  law,  for  the  reason  the  law 
imposed  upon  the  companies  duties  to  be  performed  to  the  pub- 
lic, and  for  the  performance  of  which  they  were  entitled  to  a 
compensation  fixed  by  themselves,  and  which  the  sender  had  no 
choice  but  to  pay,  no  matter  how  exorbitant  it  might  be.  Among 
these  duties,  we  held,  was  that  of  transmitting  messages  cor- 
rectly ;  that  the  tariff  paid  was  the  consideration  for  the  perform- 
ance of  this  duty  in  each  particular  case,  and,  when  the  charges 
were  paid,  the  duty  of  the  company  began,  and  there  was,  there- 
fore, no  consideration  for  the  supposed  contract  requiring  the 
sender  to  repeat  the  message  at  an  additional  cost  to  him  of  fifty 
per  cent  of  the  original  charges."     74  111.  170,  171. 

The  fallacy  in  that  reasoning  appears  to  us  to  be  in  the  assump* 
tion  that  the  company,  under  its  admitted  power  to  fix  a  reason- 
able rate  of  compensation,  establishes  the  usual  rate  as  the  com- 
pensation for  the  duty  of  transmitting  any  message  whatever ; 
whereas,  what  the  company  has  done  is  to  fix  that  Tate  for  those 
messages  only  which  are  transmitted  at  the  risk  of  the  sender, 
and  to  require  payment  of  the  higher  rate  of  half  as  much  again 
if  the  company  is  to  be  liable  for  mistakes  or  delays  in  the  trans- 
mission or  delivery  or  in  the  non-delivery  of  a  message. 

Indeed,  that  learned  court  frankly  admitted  that  its  decision 
was  against  the  general  current  of  authority,  saying :  "  It  must, 
however,  be  conceded  that  there  is  great  harmony  in  the  decis- 
ions that  these  companies  can  protect  themselves  from  loss  by 
contract,  and  that  such  a  regulation  as  the  one  under  which  appel- 
lees defended  is  a  reasonable  regulation,  and  amounts  to  a  con- 
tract." And,  again :  "  We  are  not  satisfied  with  the  grounds  on 
which  a  majority  of  the  decisions  of  respectable  courts  are  placed.'* 
60  HI.  430,  431,  435. 

In  the  case  at  bar,  the  message,  as  appeared  by  the  plaintiff's 
own  testimony,  was  written  by  him  at  his  office  in  Philadelphia, 
upon  one  of  a  bunch  of  the  defendant's  blanks,  which  he  kept 
there  for  the  purpose.  Although  he  testified  that  he  did  not 
remember  to  have  read  the  printed  matter  on  the  back,  he  did  not 
yenture  to  say  that  he  had  not  read  it ;  still  less  that  he  had  not 
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read  the  brief  and  clear  notices  thereof  upon  the  face  of  the  mes- 
sage, both  above  the  place  for  writing  the  message  and  below  his 
signature.  There  can  be  no  doubt,  therefore,  that  the  terms  on 
the  back  of  the  message,  so  far  as  they  were  not  inconsistent  with 
law,  formed  part  of  the  contract  between  him  and  the  company 
under  which  the  message  was  transmitted. 

The  message  was  addressed  by  the  plaintiff  to  his  own  agent  in 
Kansas,  was  written  in  a  cipher  understood  by  them  only,  and  was 
in  these  words :  "  Despot  am  exceedingly  busy  bay  all  kinds  quo 
perhaps  bracken  half  of  it  mince  moment  promptly  of  purchases." 
As  delivered  by  the  company  to  the  plaintiflPs  agent  in  Kansas,  it 
had  the  words  "  destroy  "  instead  of  "  despot,"  "  buy  "  instead  of 
**  bay,"  and  "  purchase  "  instead  of  "  purchases." 

The  message  having  been  sent  and  received  on  June  sixteenth, 
the  mistake,  in  the  first  word,  of  "  destroy "  for  "  despot,"  by 
which,  for  a  word  signifying  to  those  understanding  the  cipher, 
that  the  sender  of  the  message  had  received  from  the  person  to 
whom  it  was  addressed  his  message  of  June  fifteenth,  there  was 
substituted  a  word  signifying  that  his  message  of  June  seventeenth 
had  been  received  (which  was  evidently  impossible),  could  have 
had  no  other  effect  than  to  put  him  on  his  guard  as  to  the  accuracy 
of  the  message  delivered  to  him. 

The  mistake  of  substituting  for  the  last  word  "  purchases,"  in 
the  plural,  the  word  "  purchase,"  in  the  singular,  would  seem  to 
have  been  equally  unimportant,  and  is  not  suggested  to  have"  done 
any  harm. 

The  remaining  mistake,  which  is  relied  on  as  the  cause  of  the 
injury  for  which  the  plaintiff  seeks  to  recover  damages  in  this 
action,  consisted  in  the  change  of  a  single  letter,  by  substituting 
**  u  "  for  "  a,"  so  as  to  put  "  buy  "  in  the  place  of  "  bay."  By  the 
cipher  code,  "  buy  "  had  its  common  meaning,  though  the  message 
contained  nothing  to  suggest  to  any  one,  except  the  sender  or  his 
agent,  what  the  latter  was  to  buy ;  and  the  word  "  bay,"  accord- 
ing to  that  code,  had  (what  no  one  without  its  assistance  could 
have  conjectured)  the  meaning  of  "  I  have  bought." 

The  impression  copies  of  the  papers  kept  at  the  defendant's 
oflSces  at  Brookville  and  Ellis,  in  the  state  of  Kansas  (which  were 
annexed  to  the  depositions  of  operators  at  those  offices,  and  given 
in  evidence  by  the  plaintiff  at  the  trial),  prove  that  the  message 
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was  duly  transmitted  over  the  greater  part  of  its  route,  and  as  far 
as  Brookville ;  for  they  put  it  beyond  doubt  that  the  message,  as 
received  and  written  down  by  one  of  the  operators  at  Brookville, 
was  in  its  original  form,  and  that,  as  written  down  by  the  operator 
at  Ellis,  it  was  in  its  altered  form.  While  the  testimony  of  the 
deponents  is  conflicting,  there  is  nothing  in  it  to  create  a  suspicion 
that  either  of  them  did  not  intend  to  tell  the  truth ;  nor  is  there 
anything  in  the  case  tending  to  show  that  there  was  any  defect 
in  the  defendant's  instruments  or  equipment,  or  that  any  of  its 
operators  were  incompetent  persons. 

If  the  change  of  words  in  the  message  was  owing  to  mistake  or 
inattention  of  any  of  the  defendant's  servants,  it  would  seem  that 
it  must  have  consisted  either  in  a  want  of  plainness  of  the  hand- 
writing of  Tindall,  the  operator  who  took  it  down  at  Brookville, 
or  in  a  mistake  of  his  fellow  operator,  Stevens,  in  reading  that 
writing  or  in  transmitting  it  to  Ellis,  or  else  in  a  mistake  of  the 
operator  at  Ellis  in  taking  down  the  message  at  that  place.  If 
the  message  had  been  repeated,  the  mistake,  from  whatever  cause 
it  arose,  must  have  been  detected  by  means  of  the  diflfering  ver- 
sions made  and  kept  at  the  offices  at  Ellis  and  Brookville. 

As  has  been  seen,  the  only  mistake  of  any  consequence  in  the 
transmission  of  the  message  consisted  in  the  change  of  the  word 
"  bay  "  into  "  buy,"  or  rather  of  the  letter  "  a "  into  "  u."  In 
ordinary  handwriting  the  likeness  between  these  two  letters,  and 
the  likelihood  of  mistaking  the  one  for  the  other,  especially  when 
neither  the  word  nor  the  context  has  any  meaning  to  the  reader, 
are  familiar  to  all ;  and  in  telegraphic  symbols,  according  to  the 
testimony  of  the  only  witness  upon  the  subject,  the  difference 
between  these  two  letters  is  a  single  dot. 

The  conclusion  is  irresistible  that  if  there  was  negligence  on  the 
part  of  any  of  the  defendant's  servants,  a  jury  would  not  have 
been  warranted  in  finding  that  it  was  more  than  ordinary  negli- 
gence ;  and  that,  upon  principle  and  authority,  the  mistake  was 
one  for  which  the  plaintiff,  not  having  had  the  message  repeated 
according  to  the  terms  printed  upon  the  back  thereof,  and  form- 
ing part  of  his  contract  with  the  company,  could  not  recover  more 
than  the  sum  which  he  had  paid  for  sending  the  single  message. 

Any  other  conclusion  would  restrict  the  right  of  telegraph  com- 
panies to  regulate  the  amount  of  their  liability  within  narrower 
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limits  than  were  allowed  to  common  carriers  in  Hart  v.  Railroad 
Co.,  already  cited,  in  which  five  horses  were  delivered  by  the 
plaintifiE  to  a  railroad  company  for  transportation  under  a  bill  of 
lading,  signed  by  him  and  by  its  agent,  which  stated  that  the  horses 
were  to  be  transported  upon  the  terms  and  conditions  thereof, 
"  admitted  and  accepted  by "  the  plaintiff  "  as  just  and  reason- 
able," and  that  freight  was  to  be  paid  at  a  rate  specified,  on  condi- 
tion that  the  carrier  assumed  a  liability  not  exceeding  $200  on 
each  horse;  and  the  Circuit  Court,  and  this  court  on  writ  of 
error,  held  that  the  contract  between  the  parties  could  not  be  con- 
trolled by  evidence  that  one  of  the  horses  was  killed  by  the  negli- 
gence of  the  railroad  company,  and  was  a  race  horse,  worth 
$15,000.  2  McCrary,  333 ;  7  Fed.  Eep.  630 ;  112  U.  S.  331 ;  6 
Sup.  Ct.  Eep.  151. 

It  is  also  to  be  remembered  that,  by  the  third  condition  or 
restriction  in  the  printed  terms  forming  part  of  the  contract 
between  these  parties,  it  is  stipulated  that  the  company  shall  not 
be  "  liable  in  any  case "  "  for  errors  in  cipher  or  obscure  mes- 
sages ; "  and  that  it  is  further  stipulated  tliat  "  no  employee  of  tlie 
company  is  authorized  to  vary  the  foregoing,"  which  evidently 
includes  this  as  well  as  other  restrictions. 

It  is  diflScult  to  see  anything  unreasonable  or  against  public 
policy  in  a  stipulation  that  if  the  handwriting  of  a  message  deliv- 
ered to  the  company  for  the  transmission  is  obscure,  so  as  to  be 
read  with  diflSculty,  or  is  in  cipher,  so  that  the  reader  has  not  the 
usual  assistance  of  the  context  in  ascertaining  particular  words, 
the  company  will  not  be  responsible  for  its  miscarriage,  and  that 
none  of  its  agents  shall,  by  attempting  to  transmit  such  a  message, 
make  the  company  responsible. 

As  the  message  was  taken  down  by  the  telegraph  operator  at 
Brookville  in  the  same  words  in  wliich  it  was  delivered  by  the 
plaintiff  to  the  company  at  Philadelphia,  it  is  evident  that  no 
obscurity  in  the  message,  as  originally  written  by  the  plaintiff, 
had  anything  to  do  with  its  failure  to  reach  its  ultimate  destina- 
tion in  the  same  form. 

But  it  certainly  was  a  cipher  message,  and  to  hold  that  the 
acceptance  by  the  defendant's  operator  at  Philadelphia  made  the 
company  liable  for  errors  in  its  transmission  would  not  only  dis- 
regard the  express  stipulation  that  no  employee  of  the  company 
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could  vary  the  conditions  of  the  contract,  but  would  wholly  nul- 
lify the  condition  as  to  cipher  messages,  for  the  fact  that  any 
message  is  written  in  cipher  must  be  apparent  to  every  reader. 

Beyond  this,  under  any  contract  to  transmit  a  message  by 
telegraph,  as  under  any  other  contract,  the  damages  for  a  breach 
must  be  limited  to  those  which  may  be  fairly  considered  as  aris- 
ing according  to  the  usual  course  of  things  from  the  breach  of 
the  very  contract  in  question,  or  which  both  parties  must  reason- 
ably have  understood  and  contemplated,  when  making  the  contract, 
as  likely  to  result  from  its  breach.  This  was  directly  adjudged 
in  Telegraph  Co.  v.  Hall,  124  TJ.  S.  444 ;  8  Sup.  Ct.  Rep.  577. 

In  Hadley  v.  Baxendale  (decided  in  1854),  9  Exch.  345,  ever 
since  considered  a  leading  case  on  both  sides  of  the  Atlantic,  and 
approved  and  followed  by  this  court  in  Telegraph  Co.  v.  Hall, 
above  cited,  and  in  Howard  v.  Manufacturing  Co.,  139  U.  S.  199, 
206,  207 ;  11  Sup.  Ct.  Rep.  500,  Baron  Alderson  laid  down,  as 
the  principles  by  which  the  jury  ought  to  be  guided  in  estimating 
the  damages  arising  out  of  any  breach  of  contract,  the  following : 
"  Where  two  parties  have  made  a  contract  which  one  of  them 
has  broken,  the  damages  which  the  other  party  ought  to  receive 
in  respect  of  such  breach  of  contract  should  be  such  as  may  fairly 
and  reasonably  be  considered  either  arising  naturally  —  i.  e., 
according  to  tlie  usual  course  of  things  —  from  such  breach  of 
contract  itself,  or  such  as  may  reasonably  be  supposed  to  have 
been  in  the  contemplation  of  both  parties,  at  the  time  tliey  made 
the  contract,  as  the  probable  result  of  the  breach  of  it.  Now,  if 
the  special  circumstances  under  which  the  contract  was  actually 
made  were  communicated  by  the  plaintiffs  to  the  defendants,  and 
thus  known  to  both  parties,  the  damages  resulting  from  the 
breach  of  such  a  contract,  which  they  would  reasonably  contem- 
plate, would  be  the  amount  of  injury  which  would  ordinarily 
follow  from  a  breach  of  contract  under  these  special  circum- 
stances so  known  and  communicated.  But,  on  the  other  hand,  if 
these  special  circumstances  were  wholly  unknown  to  the  party 
breaking  the  contract,  he,  at  the  most,  could  only  be  supposed  to 
have  had  in  his  contemplation  the  amount  which  would  arise  gen- 
erally, and  in  the  great  multitude  of  cases  not  affected  by  any 
special  circumstances,  from  such  a  breach  of  contract."  9  Exch. 
354,  355. 
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In  Sanders  v.  Stuart,  which  was  an  action  by  commission  mer- 
chants against  a  person  whose  business  it  was  to  collect  and  trans- 
mit telegraph  messages,  for  neglect  to  transmit  a  message  in 
words  by  themselves  wholly  unintelligible,  but  which  could  be 
understood  by  the  plaintiffs'  correspondent  in  New  York  as 
giving  a  large  order  for  goods,  whereby  the  plaintiffs  lost  profits, 
which  they  would  otherwise  have  made  by  the  transaction,  to  the 
amount  of  £150,  Lord  Chief  Justice  Coleridge,  speaking  for  him- 
self and  Lords  Justices  Brett  and  Lindley,.said :  "  Upon  the  facts 
of  this  case,  we  think  that  the  rule  in  Hadley  v.  Baxendale 
applies,  and  that  the  damages  recoverable  are  nominal  only.  It  is 
not  necessary  to  decide,  and  we  do  not  give  any  opinion,  how  the 
case  might  be  if  the  message,  instead  of  being  in  language  utterly 
unintelligible,  had  been  conveyed  in  plain  and  intelligible  words. 
It  was  conveyed  in  terms  which,  as  far  as  the  defendant  was  con- 
cerned, were  simple  nonsense.  For  this  reason,  the  second  por- 
tion of  Baron  Alderson's  rule  clearly  applies.  No  such  damages 
as  above  mentioned  could  be  '  reasonably  supposed  to  have  been  in 
the  contemplation  of  both  parties,  at  the  time  they  made  the  con- 
tract, as  the  probable  result  of  the  breach  of  it ; '  for  the  simple 
reason  that  the  defendant,  at  least,  did  not  know  what  his  con- 
tract was  about,  nor  what  nor  whether  any  damage  would  follow 
from  the  breach  of  it.  And  for  the  same  reason,  viz.,  the  total 
ignorance  of  the  .defendant  as  to  the  subject-matter  of  the  contract 
(an  ignorance  known  to,  and  indeed  intentionally  procured  by, 
the  plaintiffs),  the  first  portion  of  the  rule  applies  also ;  for  there 
are  no  damages  more  than  nominal  which  can  '  fairly  and  reason- 
ably be  considered  as  arising  naturally  —  i.  e.,  according  to  the 
usual  course  of  things  —  from  the  breach '  of  such  a  contract  as 
this."     1  C.  F.  Div.  326,  328  ;  45  L.  J.  C.  P.  682,  684. 

In  Telegraph  Co.  v.  Gildersleve,  already  referred  to,  which 
was  an  action  by  xhe  sender  against  a  telegraph  company  for  not 
delivering  this  measage  received  by  it  in  Baltimore,  addressed  to 
brokers  in  New  York,  "  Sell  fifty  (50)  gold,"  Mr.  Justice  Alvey, 
speaking  for  the  Court  of  Appeals  of  Maryland,  and  applying 
the  rule  of  Hadley  v.  Baxendale,  above  cited,  said  :  "  While  it 
was  proved  that  the  dispatch  in  question  would  be  understood 
iunong  brokers  to  mean  fifty  thousand  dollars  in  gold,  it  was  not 
VOL.  IX. —  94 
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shown,  nor  was  it  put  to  the  jury  to  find,  that  the  'appellant's 
agents  so  underetood  it,  or  whether  they  understood  it  at  all. 
'  Sell  fifty  gold,'  may  have  been  understood  in  its  Uteral  import^ 
if  it  can  be  properly  said  to  have  any,  or  was  as  likely  to  be  taken 
to  mean  fifty  dollars  as  fifty  thousand  dollars  by  those  not 
initiated ;  and,  if  the  measure  of  responsibility  at  all  depends  upon 
a  knowledge  of  the  special  circumstances  of  the  case,  it  would 
certainly  follow  that  the  nature  of  this  dispatch  should  have  been 
communicated  to  the  agent  at  the  time  it  was  oflEered  to  be  sent^ 
in  order  that  the  appellant  might  have  observed  the  precautions 
necessary  to  guard  itself  against  the  risk.  But  without  reference 
to  the  fact  as  to  whether  the  appellant  had  knowledge  of  the  true 
meaning  and  character  of  the  dispatch,  and  was  thus  enabled  to 
contemplate  the  consequences  of  a  breach  of  the  contract,  the  jury 
were  instructed  that  the  appellee  was  entitled  to  recover  to  the 
full  extent  of  his  loss  by  the  decline  in  gold.  In  thus  instructing 
the  jury,  we  think  the  court  committed  error,  and  that  its  ruling 
should  be  reversed."     29  Md.  232,  251. 

In  Baldwin  v.  Telegraph  Co.,  which  was  an  action  by  the  send- 
ers against  the  telegraph  company  for  not  delivering  this  message, 
"  Telegraph  me  at  Rochester  what  that  well  is  doing,"  Mr.  Justice 
Allen,  speaking  for  the  Court  of  Appeals  of  New  York,  said  r 
"  The  message  did  not  import  that  a  sale  of  any  property  or  any 
business  transaction  hinged  upon  the  prompt  delivery  of  it,  or 
upon  any  answer  that  might  be  received.  For  all  the  purposes 
for  which  the  plaintifiEs  desired  the  information,  the  message  might 
as  well  have  been  in  a  cipher  or  in  an  unknown  tongue.  It 
indicated  nothing  to  put  the  defendant  upon  the  alert  or  from 
which  it  could  be  inferred  that  any  special  or  peculiar  loss  would 
ensue  from  a  non-delivery  of  it.  Whenever  special  or  extra- 
ordinary damages,  such  as  would  not  naturally  or  ordinarily  fol- 
low a  breach,  have  been  awarded  for  the  non-performance  of  con- 
tracts, whether  for  the  sale  or  carriage  of  goods  or  for  the  delivery  of 
messages  by  telegraph,  it  has  bean  for  the  reason  that  the  contracts 
have  been  made  with  reference  to  peculiar  circumstances  known 
to  both,  and  the  particular  loss  has  been  in  the  contemplation  of 
both,  at  the  time  of  making  the  contract,  as  a  contingency 
that  might  follow  the  non-performance."  "  The  dispatch  not 
indicating  any  purpose  otlier  than  that  of  obtaining  such  inf  orma- 
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tion  as  an  owner  of  property  might  desire  to  have  at  all  times, 
and  without  reference  to  a  sale,  or  even  a  stranger  might  ask  for 
purposes  entirely  foreign  to  the  property  itself,  it  is  very  evident 
that,  whatever  may  have  been  the  special  purpose  of  the  plaintiffs, 
the  defendant  had  no  knowledge  or  means  of  knowledge  of  it, 
and  could  not  have  contemplated  either  a  loss  of  a  sale  or  a  sale  at 
an  undervalue,  or  any  other  disposition  of  or  dealing  with  the 
well  or  any  other  property,  as  the  probable  or  possible  result  of  a 
breach  of  its  contract.  The  loss  which  would  naturally  and  neces- 
sarily result  from  the  failure  to  deliver  the  message  would  be  the 
money  paid  for  its  transmission,  and  no  other  damages  can  be 
claimed  upon  the  evidence  as  resulting  from  the  alleged  breach  of 
duty  by  the  defendant."  45  N.  Y.  744,  749,  750,  752.  See, 
also.  Hart  v.  Cable  Co.,  86  N.  Y.  633. 

The  Supreme  Court  of  Illinois,  in  Tyler  v.  Telegraph  Co.,  above 
cited,  took  notice  of  the  fact  that  in  that  case  "  the  dispatch  dis- 
closed the  nature  of  the  business  as  fully  as  the  case  demanded." 
60  HI.  434.  And  in  the  recent  case  of  Cable  Co.  v.  Lathrop  the 
same  court  said  :  "  It  is  clear  enough  that,  applying  the  rule  in 
Hadley  v.  Baxendale,  supra,  a  recovery  .cannot  be  had  for  a  fail- 
ure to  correctly  transmit  a  mere  cipher  dispatch,  unexplained,  for 
the  reason  that  to  one  unacquainted  with  the  meaning  of  the 
ciphers  it  is  wholly  unintelligible  and  nonsensical.  An  operator 
would,  therefore,  be  justified  in  saying  that  it  can  contain  no 
information  of  value  as  pertaining  to  a  business  transaction,  and  a 
failure  to  send  it  or  a  mistake  in  its  transmission  can  reasonably 
result  in  no  pecuniary  loss."     131  111.  575 ;  23  N.  E.  Rep.  585. 

The  same  rule  of  damages  has  been  applied,  upon  failure  of  a 
telegraph  company  to  transmit  or  deUver  a  cipher  message,  in  one 
of  the  "Wisconsin  cases  cited  by  the  plaintiff,  and  in  many  cases 
in  other  courts.  Candee  v.  Telegraph  Co.,  34  Wis.  471,  479- 
481 ;  Beaupre  v.  Telegrapli  Co.,  21  Minn.  155 ;  Mackay  v.  Tele- 
graph Co.,  16  Nev.  222 ;  Daniel  v.  Telegraph  Co.,  61  Tex.  452 ; 
Cannon  v.  Telegraph  Co.,  100  K  C,  300;  6  S.  E.  Rep.  731; 
Telegraph  Co.  v.  Wilson,  32  Fla.  527 ;  14  South.  Rep.  1 ;  Behm 
V.  Telegraph  Co.,  8  Biss.  131 ;  Fed.  Cas.  No.  1,234 ;  Telegraph 
Co.  V.  Martin,  9  Bradw.  587 ;  Abeles  v.  Telegraph  Co.,  37  Mo. 
App.  554 ;  Kinghorne  v.  Telegraph  Co.,  18  U,  C.  Q.  B.  60,  69. 

In  the  present  case  the  message  was,  and  was  evidently  intended 
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to  be,  wholly  unintelligible  to  the  telegraph  company  or  its  agents. 
They  were  not  informed,  by  the  message  or  otherwise,  of  the 
nature,  importance  or  extent  of  the  transaction  to  which  it  related 
or  of  the  position  which  the  plaintiflE  would  probably  occupy  if 
the  message  were  correctly  transmitted.  Mere  knowledge  that 
the  plaintiff  was  a  wool  merchant,  and  that  Toland  was  in  his 
employ,  had  no  tendency  to  show  what  the  message  was  about. 
According  to  any  understanding  which  the  telegraph  company 
and  its  agents  had,  or  which  the  plaintiff  could  possibly  have  sup- 
posed that  they  had,  of  the  contract  between  these  parties,  the 
damages  which  the  plaintiff  seeks  to  recover  in  this  action,  for 
losses  upon  wool  purchased  by  Toland,  were  not  such  as  could 
reasonably  be  considered,  either  as  arising,  according  to  the  usual 
course  of  things,  from  the  supposed  breach  of  the  contract  itself, 
or  as  having  been  in  the  contemplation  of  both  parties,  when  they 
made  the  contract,  as  a  probable  result  of  a  breach  of  it. 

In  any  view  of  the  case,  therefore,  it  was  rightly  ruled  by  the 
Circuit  Court  that  the  plaintiff  could  recover  in  this  action  no 
more  than  the  sum  which  he  had  paid  for  sending  the  message. 
Judgment  affirmed.  Mr.  Chief  Justice  Fuller  and  Mr.  Justice 
Harlan  dissented.  Mr.  Justice  White,  not  having  been  a  mem* 
ber  of  the  court  when  this  case  was  argued,  took  no  part  in  its 
decision.* 

Telegraph  companies — limiting  liability — unrepeated  messages. — 

The  foregoing  decision  seems  hardly  in  line  with  the  decisions  by  the  same 
court  in  regard  to  contracts  by  which  common  carriers  have  sought  to  secure 
immunity  from  the  consequences  of  their  negligence.  Railroad  Ck>.  v.  Lock- 
wood,  17  Wall.  357;  Railroad  Co.  v.  Stevens,  95  U.  8.  655 ;  Liverpool,  etc.. 
Steam  Co.  v.  Phoenix  Ins.  Co.,  129  U.  S.  397.  Nor  does  the  opinion  show 
fairly  the  condition  of  the  authorities  upon  the  subject.  Referring  to  the 
regulation  in  question  as  to  unrepeated  messages,  the  court  says :  "  But 
the  reasonableness  and  validity  of  such  regulations  have  been  upheld  in 
McAndrew  v.  Telegraph  Co.,  17  C.  B.  3,  and  in  Baxter  v.  Telegraph  Co.,  37 
U.  C.  Q.  B.  470,  as  well  as  by  the  great  preponderance  of  authority  in  this 
country."  In  a  former  note  on  the  subject  we  expressed  the  view  that  the 
authorities  were  pretty  evenly  divided  on  the  question,  but  "that  the  present 
tendency  of  judicial  sentiment  and  decision  is  to  the  effect  that  telegraph 
companies  are  precluded  from  stipulating  against  the  consequences  of  their 
own  negligence,  or  that  of  their  agents  or  servants."  It  seems  to  us  that  this 
remained  true  up  to  the  time  the  principal  case  was  decided,  but  that  case  will 
tmdoubtedly  exert  a  potent  influence  towards  reversing  the  tendency. 

*  Reported  in  154  U.  8.  1;  14  Sup.  Ct.  Rep.  1078. 
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In  the  follo'wing  cases  the  usual  stipulation  in  regard  to  unrepeated  messages 
was  held  to  be  valid  and  binding,  and  to  exempt  the  company  from  liability 
for  mistake  or  delay  in  the  transmission  or  delivery  of  messages,  though  the 
mistake  or  delay  was  due  to  negligence. 

Calif <n-ma,—  B&Tt  v.  Western  Union  Tel.  Co.,  66  Cal.  579  (1885).  This  case 
was  disapproved  in  Western  Union  Tel.  Co.  v.  Cook,  (Ct.  of  App.)  61  Fed. 
Rep.  624. 

Maryland. —  Birney  v.  Telegraph  Co. ,  18  Md.  341 ;  Telegraph  Co.  v.  Gilder- 
sleeve,  29  Md.  232  (lb68).  In  the  foi*mer  case  the  question  was  not  decided, 
though  the  court  recognizes  the  validity  of  the  stipulation.  In  the  latter  case 
the  court  apparently  treats  the  stipulation  as  being  effectual  merely  to  shift 
the  burden  of  proof.  Following  the  quotation  made  by  the  court  in  the  prin- 
cipal case,  is  the  following :  "If,  then,  the  appellant  dispatched  the  appellee's 
message  in  due  course,  and  with  the  ordinary  care  to  secure  its  safe  and  correct 
transmission,  and  was  guilty  of  no  negligence  in  regard  to  its  delivery  to  the 
party  to  whom  it  was  addressed,  the  obligation  under  the  contract  was  per- 
formed, and  the  onus  of  proof  was  upon  the  appellee  to  show  affirmatively 
that  there  had  been  negligence,  or  want  of  good  faith,  either  in  dispatching  the 
message,  or  in  regard  to  its  delivery." 

Md86achu9etts.—  'E\\i8  v.  American  Tel.  Co.,  13  Allen,  226(1866);  Redpath  v. 
Western  Union  Tel.  Co.,  112  Mass.  71  (1873) ;  Grinnell  v.  Western  Union  Tel. 
Co.,  113  Mass.  299  (1873);  Clement  v.  Western  Union  Tel.  Co.,  137  JVIass.  468 
(1884).  In  the  last  case  the  stipulation  was  held  to  be  good  even  as  against 
gross  negligence. 

Michigan.— Western  Union  Tel.  Co.  v.  Carew,  15  Mich.  525(1867).  This 
case  does  not  really  decide  that  the  stipulation  as  to  unrepeated  messages  is 
valid,  though  the  language  of  the  court  is  to  that  effect.  It  appears  that  the 
plaintiff  sent  a  message  from  Detroit  to  Baltimore,  that  the  defendant's  lines 
only  extended  to  Philadelphia,  and  that  from  there  the  message  was  sent  over  a 
connecting  line.  The  mistake  out  of  which  the  suit  arose  occurred  on  the  lat- 
ter line.  The  contract  not  only  contained  the  usual  stipulation  as  to  unrepeated 
messages,  but  also  the  following  :  **  Nor  is  any  liability  assumed  by  this  com- 
pany for  any  error  or  neglect  of  any  other  company  over  whose  lines  this  mes- 
sage may  be  sent  to  reach  its  destination.  And  this  company  is  hereby  made 
the  agent  of  the  sender  of  this  message  to  forward  it  over  the  lines  extending 
beyond  those  of  this  company."  The  court  says:  "The  contract  which  the 
evidence  tended  to  show  was  for  a  single  transmission  by  the  company  over 
its  own  line  without  repetition,  and  for  delivering  the  message  as  the  agent  of 
the  plaintiff  to  the  next  line  in  its  course  to  Baltimore,  a  contract  which  the 
evidence  tended  to  show  had  been  fully  complied  with.  The  contract,  there- 
fore, was  essentially  different  from  that  declared  upon."    p.  537. 

Mimmri.—  Wann  v.  Western  Union  Tel.  Co.,  37  Mo.  472  (1866). 

N(^raska.— Becker  v.  Western  Union  Tel.  Co.,  11  Neb.  87(1881).  In  this 
case  the  stipulation  was  held  good  except  as  against  gross  negligence  or  will- 
ful misconduct.  Since  this  decision  the  rule  has  been  changed  by  statute. 
Kemp  V.  Western  Union  Tel.  Co.,  28  Neb.  661 ;  2  Am.  R.  R.  &  Corp.  Rep. 
128  (1890) ;  Western  Union  Tel.  Co.  v.  Lowry,  32  Neb.  732 ;  49  N.  W.  Rep. 
707. 
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New  Fc^rA:.— Breese  v.  U.  8.  Tel.  Co.,  48  N.  Y.  183  (1871);  Kiley  v.  Western 
Union  Tel.  Co.,  109  N.  Y.  281  (1888);  Riley  v.  Western  Union  Tel.  Co.,  26 
N.  Y.  Supp.  532  (1893);  Riley  v.  Western  Union  Tel.  Co.,  28  N.  Y.  Supp. 
581  (1894).  But  in  these  cases  the  stipulation  is  held  not  to  be  good  as  against 
gross  negligence. 

Pennsylmnia.^VfiSAmoTe  v.  Western  Union  Tel.  Co.,  9  Phila.  90  (1872); 
affirmed  in  78  Penn.  St.  289  (1875).  The  siirae  rule  is  approved  but  not  applied 
in  Western  Union  Tel.  Co.  v.  Stevens,  128  Penn.  St.  442 ;  18  Atl.  Rep.  441 
(1889).  It  is  held  that  the  stipulation  does  not  affect  the  sendee  of  a  message. 
New  York  &  W.  Printing  Tel.  Co.  v.  Dry  burg.  87  Penn.  St.  298  (1860) ;  Harris 
V.  Western  Union  Tel.  Co.,  9  Phila.  88  (1872) ;  Tobin  v.  Western  Union  Tel. 
Co..  146  Penn.  St.  375  ;  28  Atl.  Rep.  324  (1892). 

South  Dakota. —  Kir  by  v.  Western  Union  Tel.  Co.,  8  Am.  R.  R.  &  Corp. 
Rep.  410(1893). 

United  States  Supreme  Court, — The  principal  case. 

CiiTWKirt.— Baxter  V.  Dominion  Tel.  Co.,  37  U.  C.  Q.  B.  470  (1875). 

^/j^tond.— Mac  Andrew  v.  Electric  Tel.  Co.,  17  C.  B.  8;  84  E.  C.  L.R.  8 
(1855). 

On  the  other  hand,  the  stipulation  in  question  has  been  held  to  be  against 
public  policy  and  void  as  against  negligence  of  the  company  or  its  servants  in 
the  following  cases: 

^ZaftaTna.— Western  Union  Tel.  Co.  v.  Way,  83  Ala.  542  (1887);  American 
Union  Tel.  Co.  v.  Daughtery.  89  Ala.  191  (1»89). 

^rAwrtAW.— Western  Union  Tel.  Co.  v.  Short,  53  Ark.  434;  3  Am.  R.  R  & 
Corp.  Rep.  564  (1890). 

(?«?r^w.— Western  Union  Tel.  Co.  v.  Blanchard.  68  Chi.  299  (1882).  The 
following  cases  support  the  same  view,  but  relate  to  night  messages  at  half 
rates:  Western  Union  Tel.  Co.  v.  Fontaine,  58  (5a.  433  (1877);  Western  Union 
Tel.  Co.  V.  Shotter,  71  Ga.  760  (1883). 

/«t«^«.— Tyler  v.  Western  Union  Tel.  Co.,  60  111.  421  (1871);  S.  C,  74111. 
168  (1874). 

//wZiarwr.— Western  Union  Tel.  Co.  v.  Fenton,  52  Ind.  1  (1875).  This 
decision  is  based  both  upon  the  common  law  and  upon  a  statute.  The  statute 
provided  that  telegraph  companies  should  "be  liable  for  special  damages 
occasioned  by  failure  or  negligence  of  their  operators  or  servants,  in  receiving, 
copying,  transmitting  or  delivering  dispatches,"  The  court  says:  *' But.  aside 
from  the  unreasonableness  of  a  contract  by  which  the  prompt  delivery  of  a 
message  is  made  to  depend  upon  its  repetition  at  an  additional  expense,  the 
defendant  could  not  contract  against  liability  for  its  own  negligence.  *  *  * 
We  see  no  reason  for  any  distinction  between  telegraph  companies  and  com- 
mon carriers  of  goods  in  this  respect." 

It  has  been  held  in  numerous  cases  that  the  stipulation  does  not  apply  to  a 
suit  for  a  penalty  imposed  by  statute.  Western  Union  Tel.  Co.  v.  Buchanan, 
35  Ind.  429;  Western  Union  Tel.  Co.  v.  Adams.  87  Ind.  598;  Same  v.  Young, 
93  Ind.  118;  Same  v.  Meredith,  95  Ind.  93;  Same  v.  Jones,  95  Ind.  228. 

Iowa.—  Sweatland  v.  Illinois  &  Miss.  Tel.  Co.,  27  Iowa,  483  (1869);  Manville 
V.  Western  Union  Tel.  Co..  87  Iowa,  214  (1873);  Harkness  v.  Western  Union 
Tel.  Co.,  73  Iowa,  190  (1887).     The  rule  in  this  state  rests  upon  common-law 
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principles.  A  statute  provides  that  "the  proprietor  of  a  telegraph  is  liable 
for  all  mistakes  in  transmitting  messages  made  by  any  person  in  his  employ- 
ment, as  well  as  for  all  damages  resulting  from  a  failure  to  perform  any  other 
duties  required  by  law."  In  the  case  first  cited  there  was  a  question  whether 
this  statute  applied,  as  the  message  in  question  was  an  interstate  message. 
The  court,  per  Dillon.  Ch.  J.,  says: 

**  Telegraph  companies,  like  railroad  companies,  owe  important  duties  to  the 
public.  Generally  there  are  no  competing  lines,  and,  if  so,  the  business  is 
necessarily  in  the  hands  of  a  few.  These  companies  must  act  in  good  faith 
toward  the  public,  and  cannot,  by  general  conditions,  demand  unreasonable 
concessions  from  those  proposing  to  send  messages.  It  is  not  necessary  to  dis- 
cuss what  might  be  done  by  special  contract.  But  I  deny  that  companies  can 
adopt  general  printed  rules,  exacting,  as  a  condition  of  sending  messages,  that 
the  sender  shall  exonerate  or  release  the  company  from  damages  caused 
by  defective  instruments,  or  by  the  want  of  proper  skill  in  the  operators,  or 
by  their  failure  to  use  due  care."    pp.  450,  451. 

The  case  of  Garrett  v.  Western  Union  Tel.  Co.,  88  Iowa,  257;  4  Am.  R.  R. 
&  Corp.  Rep.  665  (1891),  strongly  supports  the  same  conclusions,  although  the 
case  relates  to  a  half-rate  message. 

Kansas,— Western  Union  Tel.  Co.  v.  Crall,  38  Kans.  679;  17  Pac.  Rep.  309 
(1888);  Western  Union  Tel.  Co.  v.  Howell,  38  Kans.  685;  17  Pac.  Rep.  313 
(1888).  In  these  cases  the  negligence  of  the  company  was  found  to  be  gross, 
but  the  tendency  of  the  opinion  is  that  a  limitation  of  liability  for  negligence 
in  any  degree  is  void. 

Kentucky.— Smith  v.  Western  Union  Tel.  Co.,  88  Ky.  104  (1885).  See  quo- 
tation from  this  case  in  3  Am.  R.  R.  &  Corp.  Rep.  573.  No  reference  is 
made  to  the  prior  case  of  Camp  v.  Western  Union  Tel.  Co.,  1  Met.  (Ky.)  164 
(1858),  but,  of  course,  in  so  far  as  it  lays  down  a  contrary  rule,  it  was  overruled. 
It  may  be  doubted  whether  the  court  in  the  latter  case  decided  anything  more 
than  that  there  was  no  evidence  to  show  negligence,  and  hence  no  evidence  of 
liability.  There  was  no  evidence  of  negligence  but  the  fact  of  a  mistake,  and 
the  court,  after  commenting  upon  the  difficulties  of  the  service,  says:  *'  It  may 
be,  therefore,  reasonably  presumed  that  the  failure  to  deliver  this  message 
correctly,  was  the  result  of  a  mistake  to  which  such  communications  are  liable, 
and  .which  will  sometimes  occur,  even  when  the  utmost  care  and  skill  are 
exercised." 

Maine.— Ajer  v.  Western  Union  Tel.  Co.,  79  Maine,  493  (1887).  In  this 
case  the  court  says:  "  Telegraph  companies  are  quasi  public  servants.  They 
receive  from  the  public  valuable  franchises.  They  owe  the  public  care  and 
diligence.  Their  business  intimately  concerns  the  public.  Many  and  various 
interests  are  practically  dependent  upon  it.  Nearly  all  interests  may  be 
affected  by  it.  Their  negligence  in  it  may  work  irreparable  mischief  to  indi- 
viduals and  communities.  It  is  essential  for  the  public  good  that  their  duty 
of  using  care  and  diligence  be  rigidly  enforced.  They  should  no  more  be 
allowed  to  effectually  stipulate  for  exemption  from  this  duty  than  should  a 
carrier  of  passengera,  or  any  other  party  engaged  in  a  pubUc  business.  This 
rule  does  not  make  telegraph  companies  insurers.  It  does  not  make  them 
answer  for  errors  not  resulting  from  their  negligence.    It  only  requires  the 
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performance  of  their  plain  duty.  It  is  no  hardship  upon  them.  They 
engage  in  the  business  voluntarily.  They  have  the  entire  control  of  their 
servants  and  instruments.  They  invite  the  public  to  intrust  messages  to  them 
for  transmission.  They  may  insist  on  their  compensation  in  advance.  Why, 
then,  should  they  refuse  to  perform  the  common  duty  of  care  and  diligence? 
Why  should  they  make  conditions  for  such  performance?  Having  taken  the 
message  and  the  pay,  why  should  they  not  do  all  things  (including  the  repeat- 
ing) necessary  for  correct  transmission?  Why  should  they  insist  on  special 
compensation  for  using  any  particular  mode  or  instrumenbility,  as  a  guard 
against  their  own  negligence?  It  seems  clear  to  us  that,  having  undertaken 
the  business,  they  ought,  without  qualification,  to  do  it  carefully,  or  be  respon- 
sible for  their  want  of  care." 

Prior  to  this  decision  the  court  had  held  the  usual  stipulation  for  exemption 
in  half- rate  or  night  messages  to  be  unreasonable  and  void.  True  v.  Interna- 
tional Tel.  Co.,  60  Maine,  9  (1872);  Bartlett  v.  Western  Union  Tel.  Co.,  62 
Maine,  209  (1883).  And  all  these  cases  are  followed  and  approved  in  Fowler 
V.  Western  Union  Tel.  Co.,  80  Elaine,  381  (1888),  which  related  to  a  half -rate 
message. 

Minnesota.— Fmncis  v.  Western  Union  Tel.  Co.,  59  N.  W.  Rep.  1078(1894). 

North  Carolina. —  In  the  first  decision  in  this  state  the  stipulation  in  question 
was  held  to  be  valid  and  binding  even  as  against  negligence.  Lassit.er  v. 
Western  Union  Tel.  Co.,  89  N.  C.  334  (1883).  But  this  decision  was  doubted 
in  Thompson  v.  Western  Union  Tel.  Co.,  107  N.  C.  449;  12  8.  E.  Rep.  427 
(1890);  and  finally  overruled  in  Brown  v.  Postal  Telegraph  Co.,  Ill  X.  C.  187; 
16  8.  E.  Rep.  179  (1892).  In  the  latter  case  the  court  sa)'8:  "  In  Pegram  v. 
Telegraph  Co.,  97  N.  C.  67;  2  8.  E.  Rep.  256,  it  is  said  tliat  the  stipulation  on 
the  back  of  the  blanks  restraining  liability  for  unrepcated  messages,  where  the 
complaint  is  not  a  mistake  in  the  message,  but  for  failure  or  delay  in  delivery, 
is  unreasonable  and  void.  In  Cannon  v.  Telegraph  Co.,  100  N.  C.  800;  6  S. 
E.  Rep.  731,  the  doctrine  in  Lassiter's  case  is  afiirmed,  but  the  language  of 
the  opinion  in  Telegraph  Co.  v.  Hall,  124  U.  8.  444;  8  Sup.  Ct.  Rep.  577,  is 
quoted  with  approval:  *  Of  course,  where  the  negligence  of  the  telegraph 
company  consists,  not  in  delaying  the  transmission  of  the  message,  but  in 
transmitting  a  message  erroneously,  so  as  to  mislead  the  party  to  whom  it  is 
addressed,  and  on  the  faith  of  which  he  acts  in  the  purchase  or  sale  of  prop- 
erty, the  actual  loss,  based  upon  changes  in  the  market  value,  are  clearly 
within  the  rule  for  estimating  damages.'  In  Thompson  v.  Telegraph  Co.,  107 
N.  C.  449;  12  8.  E.  Rep.  427,  reasserting  that  this  stipulation,  so  far  as  deky 
is  concerned,  is  void,  a  doubt  is  intimated  as  to  its  validity  at  all;  and  it  is 
plainly  said,  though  not  necessary  to  be  declared  in  the  decision  upon  the 
point  involved  in  that  case:  '  The  more  recent  cases,  founded  upon  the  more 
thorough  investigation  and  thought  given  to  the  subject,  that  any  stipulation 
restricting  the  liability  of  the  telegraph  company  for  negligence,  even  as  to 
mistakes  in  transmission,  is  void.'  We  refer  to  the  cases  in  other  states  cited 
in  the  opinion  just  referred  to.  Gillis  v.  Telegraph  Co.,  61  Vt.  461;  17  Atl. 
Rep.  736;  Ayer  v.  Telegraph  Co.,  79  Maine,  493;  10  Atl.  Rep.  495.  We  have 
come  to  the  conclusion,  after  a  natural  hesitation,  to  overrule  a  decision  of  a 
majority  of  this  court  annoimced  by  the  late  very  learned  chief  justice,  that 
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the  true  principle  is  that  telegraph  companies  are  such  corporations  created 
for  the  public  benefit,  endowed  with  special  privileges,  such  as  the  right  of 
eminent  domain,  performing  the  most  important  functions  of  commerce,  and, 
in  cases  where  celerity  and  dispatch  are  necessary,  taking  the  place  of  the 
postal  service,  that  at  least  ordinary  skill  and  diligence  are  required  of  them, 
and  that  public  policy  forbids  that  they  should  be  protected  from  liability  for 
damage  by  reason  of  any  degree  of  negligence.  Gray  Com.  Tel.  §  46,  and 
cases  there  cited;  Thomp.  Elect.  ^§  235,  236,  and  note.  As  the  art  of  teleg- 
raphy has  now  attained  such  high  efficiency,  there  is  less  reason  why  any 
rule  of  safeguard  to  the  public  interest  should  be  relaxed." 

Ohio.—  Telegraph  Co.  v.  Griswold,  37  Ohio  St.  301  (1881). 

Tennesnee.—Vefl^T  v.  Telegraph  Co.,  87  Tenn.  554  (1889).  The  same  rule  is 
held  as  to  the  usual  stipulation  in  half -rate  messages.  Marr  v.  Western  Union 
Tel.  Co.,  85  Tenn.  529  (1887). 

Texas.— In  the  case  of  Western  Union  Tel.  Co.  v.  Heame,  77  Tex.  83  (1890), 
speaking  of  the  stipulation  as  to  unrepeated  messages,  the  court  says:  "  We 
think  it  should  now  be  considered  settled  in  this  state  that  this  limitation  of 
liability  by  special  contract  is  valid  and  binding,  and  that  no  recovery  can  be 
had  for  an  error  committed  in  transmitting  an  unrepeated  message  unless  it  be 
'  shown  by  direct  testimony,  or  by  the  facts  and  circumstances  of  the  case,  that 
the  error  was  caused  by  the  misconduct,  fraud  or  want  of  due  care  on  the 
part  of  the  company,  its  agents  or  servants.' " 

This  rule  was  first  laid  down  in  Western  Union  Tel.  Co.  v.  Neill,  57  Tex. 
283  (1882),  as  to  a  half -rate  message,  but  was  affirmed  and  applied  to  the 
stipulation  as  to  unrepeated  messages  in  Womack  v.  Western  Union  Tel.  Co., 
58  Tex.  176  (1882),  and  Western  Union  Tel.  Co.  v.  Edsall,  63  Tex.  668  (1885), 
and  is  recognized  as  the  established  rule  by  the  Court  of  Civil  Appeals  in 
Western  Union  Tel.  Co.  v.  Elliott,  27  S.  W.  Rep.  219  (1894).  To  hold  that 
the  stipulation  is  not  good  as  against  a  want  of  due  care,  is  simply  to  hold 
that  it  is  not  good  as  against  negligence.  The  stipulation  is  held  not  to  apply 
at  all  to  a  failure  or  delay  in  delivery.  G.,  C.  <&  8.  F.  R.  Co.  v.  Wilson,  69 
Tex.  739  ;  Western  Union  Tel.  Co.  v.  Broesche,  72  Tex.  654 ;  Western  Union 
Tel.  Co.  V.  Lyman,  22  S.  W.  Rep.  656 ;  Western  Union  Tel.  Co.  v.  Linn,  23 
8.  AV.  Rep.  895. 

Utah.—  Yf^Tiz  V.  Western  Union  Tel.  Co.,  7  Utah,  446;  27  Pic.  Rep.  172 
(1891). 

Vermont.— Om^  v.  Western  Union  Tel.  Co.,  61  Vt.  461  (1889). 

FtwjoTWiw.— Thompson  v.  Western  Union  Tel.  Co.,  64  Wis.  531  (1885). 
The  same  view  is  supported  by  the  following  cases  relating  to  stipulations  in 
half -rate  messages  :  Hibbard  v.  Western  Union  Tel.  Co.,  33  Wis.  558  (1873) ; 
Candec  v.  Western  Union  Tel.  Co. ,  34  Wis.  471  (1873). 

Federal  Courts. —  Dorgan  v.  Telegraph  Co.,  (8.  D.  Ala.,  Woods,  J.)  1  Am.  L. 
T.  (X.  8.)  406  (1874);  Western  Union  Tel.  Co.  v.  Cook,  (Circ.  Ct.  of  App., 
Ninth  Circuit)  61  Fed.  Rep.  624.  This  case  arose  in  California,  the  Code  of 
which  provides  that  '*a  carrier  of  messages  for  reward  must  use  great  care 
and  diligence  in  the  transmission  and  delivery  of  messages."  The  Circuit 
Court  of  Appeals,  differing  from  the  8upreme  Court  of  California,  in  a  case 
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already  cited,  held  that  the  company  was  precluded  by  the  statute  from 
stipulating  for  a  less  degree  of  care  than  the  statute  enjoined. 

None  of  the  decisions  above  cited  arc  influenced  by  statutes,  unless  so  speci- 
fied, and  all  are  directly  upon  the  validity  of  the  stipulation  in  question,  unless 
otherwise  explained.  It  will  be  seen  that  the  preponderance  of  authority  is 
by  no  means  with  the  principal  case,  but  decidedly  the  other  way. 

As  showing  the  tendency  of  decisions  in  this  country  upon  the  stipulation 
in  question,  it  may  be  stated  that  of  the  courts  which  came  to  the  question 
prior  to  1870  all  but  one.  Iowa,  decided  in  favor  of  its  validity  as  against 
negligence,  viz.  :  Kentucky  (see  explanation  above),  Maryland,  Massa- 
chusetts, Michigan  (see  explanation  above)  and  Missouri.  Of  those  which 
came  to  the  question  between  1870  and  1880,  two,  Illinois  and  Indiana,  decided 
against  the  stipulation,  and  two  upheld  it,  New  York  and  Pennsylvania.  Of 
those  which  have  come  to  the  question  since  1880,  the  courts  of  Alabama, 
Arkansas,  Georgia,  Kentucky  (overruling  the  prior  case),  Kansas,  Maine.  Minne- 
sota, North  Carolina,  Ohio,  Tennessee,  Texas,  Utah  and  Vermont  decided  against 
the  validity  of  the  stipulation,  and  those  of  California,  South  Dakotn  and  the 
Supreme  Court  of  the  United  States  in  its  favor.  In  the  first  period  the 
courts  stood  five  to  one  in  favor  of  the  stipulation  ;  in  the  second  period  they 
were  equally  divided ;  and  in  the  last  they  stand  thirteen  to  three  against  the 
stipulation. 

The  cases  of  Stiles  v.  Western  Union  Tel.  Co.,  (Arizona)  15  Pac.  Rep.  712 
(1887),  and  Western  Union  Tel.  Co.  v.  Graham,  1  Col.  230  (1871),  are  usually 
cited  as  supporting  the  view  that  the  stipulation  in  question  is  void.  In  the 
former  case  the  contract  is  not  set  forth,  but  it  may  be  presumed  to  be  iden- 
tical with  that  in  the  principal  case.  It  was  found  in  that  case  that  the  dam- 
age sued  for  arose  from  gross  negligence  and  palpable  misconduct  on  the  part 
of  the  company's  servants,  and  it  was  held  that  nothing  in  the  contract  would 
protect  the  company  from  the  consequences  of  such  conduct.  To  same  effect 
is  Western  Union  Tel.  Co.  v.  Goodbar,  (Miss.)  7  South.  Rep.  214  (1890),  where 
the  court  found  gross  negligence.  In  the  other  case  it  was  held  that  the  stipu- 
lation as  to  unrepeated  messages  would  not  avail  the  company  as  against  a  neg- 
ligent failure  to  deliver  the  message,  and  the  opinion  strongly  favors  the  view 
that  the  company  cannot  contract  for  exemption  from  negligence  in  any  par- 
ticular. In  Aiken  v.  Telegraph  Co.,  5  S.  C.  358  (1874),  it  is  impliedly  held 
that  the  stipulation  is  not  good  as  against  negligence,  and  in  La  Grange  v. 
S.  W.  Tel.  Co.,  25  La.  Ann.  383  (1873),  it  is  held  that  the  stipulation  does  not 
affect  the  vendee. 

The  two  preceding  cases  and  notes  should  be  considered  in  connection  with 
the  present  one,  the  former  relating  to  contracts  against  liability  for  negli- 
gence generally,  and  the  latter  to  conditions  against  liability  for  negligence  in 
free  passes  upon  railroads. 
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(Supreme  Court  of  Florida,  November  28,  1893.) 

1.  Tbleoraph  companies.  Failure  to  deliyeh  message.  Mental 
SUFFERINO  AS  AN  ELEMENT  OF  DAMAGES.  In  an  action  sounding  in  tort,  but 
for  compensative  damages  for  the  breach  of  a  contract  by  a  telegraph  com- 
pany to  promptly  send  or  deliver  a  telegraphic  message,  mental  pain  and  suf- 
fering is  not  an  element  of  damage,  for  which  a  recovery  can  be  had;  and 
where  the  failure  of  a  telegraph  company  to  promptly  send  or  deliver  a  tele- 
gram according  to  its  contract  results  in  no  other  damage  than  mental  pain 
and  suffering,  the  only  recovery  that  can  be  had  would  be  nominal  damages, 
or  at  most  the  price  paid  for  the  transmission  of  the  message.  Mabry,  J., 
dissenting. 

2.  Right  op  sendee  to  maintain  action  for  damages.  The  person  to 
whom  a  telegram  is  sent  can  maintain  an  action  for  whatever  legal  damage 
results  to  him  from  the  negligence  of  the  company  in  its  transmission  or  deliv- 
ery, where  the  message  shows  that  he  is  interested  in  it,  or  that  it  is  for  his 
benefit,  or  that  damage  will  result  to  him  from  such  negligence. 

John  E,  Ilartridge  and  Jpnes  &  Atkinson^  for  appellant.  -D. 
L.  Gaulden^  for  appellee. 

Taylor,  J.  The  appellee  sued  the  appellant,  in  case,  for  its 
alleged  negligence  in  not  promptly  delivering  to  him  a  telegram 
transmitted  over  its  line.  The  plaintiff  recovered  judgment  for 
$1,200,  and  from  such  judgment  the  defendant  company  appeals. 

The  declaration  is  as  follows : 

"  The  plaintiff,  Charles  Saunders,  by  D.  L.  Gaulden,  his  attor- 
ney, sues  the  International  Ocean  Telegraph  Company,  for  that, 
whereas  the  defendant,  on  the  4:th  day  of  October,  A.  D.  1890, 
was  possessed  of,  and  using,  and  operating  a  certain  telegraph 
line  extending  from  the  city  of  Jacksonville,  Duval  county,  state 
of  Florida,  to  the  town  of  Titusville,  Brevard  county,  state  of 
Florida.  That  said  two  places  are  distant  from  each  other  about 
160  miles,  and  are  connected  by  direct  line  of  said  defendant 
telegraph  company  and  the  Jacksonville,  Tampa  and  Key  West 
railway.  That  plaintiff's  wife,  Alice  J.  Saunders,  on  the  said 
4th  day  of  October,  1890,  was  seized  with  a  mortal  malady  in  the 
said  city  of  Jacksonville,  and  that  about  the  hour  of  seven  o'clock 
on  the  morning  of  October  4,  1890,  the  superintendent  of  St. 
Luke's  Hospital  presented  to  the  defendant  the  following  mes- 
sage, to  wit : 
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"  ^  Jacksonville,  Fla.,  Oct.  ith,  1890.  Charles  Saunders,  Titus- 
ville:  Wife  dying.  Come  at  once,  or  send  wishes  by  wire. 
[Signed]  Superintendent  St.  Luke's  Hospital.' 

"  That  said  message  was  accepted  by  the  defendant  for  imme- 
diate transmission  and  delivery  to  him  at  Titiisville  at  the  full- 
rate  charges  or  toll,  and  that  through  the  gross,  wanton  and  reck- 
less negligence  of  defendant,  and  in  palpable  violation  of  its  duty, 
the  message  was  held  by  the  defendant,  and  not  delivered  to  him, 
until  about  the  hour  of  half-past  nine  o'clock  on  the  night  of  the 
6th  day  of  October,  A.  D.  1890.  That  said  message  was  received 
at  said  Titusville  office  on  the  morning  of  the  ith  day  of  October, 
1890,  at  half -past  eight  o'clock,  but  was  not  delivered  to  him  for 
over  sixty  hours  after  the  same  was  received  at  the  Titusville 
office.  That  his  said  wife  died  in  the  city  of  Jacksonville  on  the 
6th  day  of  October,  1890,  and  hence  said  message  was  not 
delivered  to  him,  or  received  by  him,  until  ten  and  a  half  hours 
after  his  said  wife's  death.  That  there  was  only  one  train  leaving 
Titusville  each  day,  at  the  hour  of  nine  o'clock  a.  m.,  for  the  city 
of  Jacksonville,  which  said  train  arrived  in  Jacksonville  at  the 
hour  of  half-past  six  o'clock  p.  m.  That,  had  said  message  been 
delivered  promptly,  he  could  have  arrived  in  Jacksonville  on  Sat- 
urday night,  October  4, 1890.  That,  by  reason  of  this  negligence 
and  breach  of  duty  on  the  part  of  the  defendant,  he  was  pre- 
vented from  telegraphing  to  said  superintendent  his  wishes,  and 
was  prevented  from  attending  his  dying  wife,  and  ministering  to 
her  in  her  last  hours,  and  also  from  making  desired  preparations 
for  her  interment.  That  said  message  was  sent  by  the  superin- 
tendent of  St.  Luke's  Hospital,  and  he  paid  defendant  full  rates 
or  toll  therefor,  to  wit,  the  sum  of  forty  cents,  at  the  Titusville 
office,  and  as  said  defendant  failed  to  deliver  said  message 
promptly,  and  notified  the  said  superintendent  of  St.  Luke's  Hos- 
pital that  said  message  ha^  not  been  delivered,  and  collected  the 
sum  of  forty  cents  charges  on  said  message,  which  said  forty 
cents  was  charged  to  plaintiff  by  said  superintendent,  and  which 
he  had  to  pay,  thereby  entailing  a  loss  of  forty  cents  on  this 
plaintiff.  By  reason  of  which  said  defaults,  wrong  and  negligence 
on  the  said  defendant's  part,  plaintiff  incurred  a  loss  and  damage  of 
the  said  forty  cents  paid  as  aforesaid  on  account  of  the  charges  made 
and  collected  from  said  superintendent  of  St.  Luke's  Hospital, 
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which  plaintiff  had  to  pay  as  a  le^timate  charge  against  him.  And, 
besides  this,  the  plaintiff  suffered  great  damage  by  reason  of  said 
wrong  and  injury  so  done  by  the  defendant  to  his  affections  and 
feelings ;  and  the  plaintiff  then  and  there  suffered  great  damage, 
in  anguish  and  pain  of  mind,  by  reason  of  the  said  negligence  and 
wrong  so  done  him  by  defendant.  That  while  his  said  wife  was 
dying  she  was  deprived  of  that  care,  attention,  consideration  and 
consolation  which  she  would  have  received  but  for  said  negli- 
gence of  said  defendant  in  failing  to  deliver  said  message  promptly 
as  aforesaid,  and  that  by  reason  thereof  he  was  damaged,  in  that 
he  suffered  great  mortification,  anguish  and  pain  of  mind  and 
injury  to  his  feelings  and  affections,  in  not  being  able  to  be  with 
his  said  wife  in  her  dying  hours,  and  in  not  being  able  to  make 
preparations  for  his  wife's  funeral  and  interment,  all  of  which 
damaged  plaintiff  in  the  sum  of  $1,995,"  etc. 

At  plaintiff's  request  the  following  instruction  was  given  to  the 
jury :  "  If,  from  the  evidence,  you  believe  that  the  superintendent 
of  St.  Luke's  Hospital  sent  the  f ollo\ving  message  to  the  plaintiff : 
^  Wife  dying.  Come  at  once,  or  send  wishes  by  wire'  —  and  said 
message  was  accepted  by  the  defendant  for  transmission,  and  the 
toll  or  charges  on  same  was  paid  to  defendant,  and  this  message 
was  negligently  delayed  in  delivery  by  defendant  company, 
whereby  plaintiff,  Saunders,  was  prevented  from  attending  his 
dying  wife,  and  from  making  desired  preparations  for  her  funeral, 
the  plaintiff,  Saunders,  would  be  entitled  to  recover  for  the  wrong 
and  injury  done  his  feelings,  and  for  the  mental  anguish  and  pain 
of  mind  suffered  by  him ;  and  in  making  up  your  verdict  you 
must  take  into  consideration  all  the  testimony,  and  fix  his  dam- 
ages, if  any,  at  such  amount  as  you  think,  from  the  evidence,  is 
just,  reasonable,  proper  and  fair."  To  this  charge  exception  was 
taken,  and  the  error  assigned  tliereon  presents  the  real  issue 
involved  in  the  cause :  Can  an  action  be  sustained,  and  can  dam- 
ages be  admeasured,  for  the  breach  of  a  contract  that  results  in 
mental  suffering  alone,  without  any  accompanying  physical  injury 
or  suffering,  and  without  any  concomitant  damage  to  the  person, 
character,  reputation  or  property  ? 

The  Supreme  Court  of  Texas,  in  So  Eelle  v.  Telegraph  Co. 
(decided  in  1881),  55  Tex.  308,  a  case  in  which  the  telegraph  com- 
pany negligently  failed  to  promptly  deliver  a  telegram  informing 
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plaintifE  of  the  death  of  his  mother,  and  summoning  him  to  meet  a 
conveyance  at  a  certain  point  that  night  that  would  carry  him  to 
where  the  remains  of  his  mother  were,  in  time  to  attend  the 
funeral,  first  led  oflE  with  an  affirmative  answer  to  the  question. 
The  court  in  that  case  asserts  that  it  is  the  settled  rule  ol 
law  in  that  state  that  injury  to  the  feelings,  caused  by  the  willful 
neglect  or  fault  of  another,  constitutes  such  actual  damages  for 
which  a  recovery  may  be  had,  and  cites  as  authority  for  such, 
assertion  the  cases  of  Hayes  v.  Railroad  Co.,  46  Tex.  279,  and 
Eailroad  Co.  v.  Randall,  50  Tex.  261.  In  neither  of  these  casea 
is  the  doctrine  either  settled  or  asserted  that  injury  to  the  feelings, 
or  mental  suJBfering,  alone,  can  be  made  the  subject  of  a  suit  for 
compensative  damages.  The  Case  of  Hayes,  supra,  was  against  a 
railroad  company  for  damages  for  wrongfully  and  forcibly  eject- 
ing the  plaintiflE  from  its  passenger  train  in  the  presence  of  his 
wife  and  family,  in  which  it  was  claimed  that  the  ejectment  was 
done  in  a  rude  and  insulting  manner,  and  by  personal  violence, 
resulting  in  injuries 'to  plaintiff's  clothing  and  bruises  to  his  per- 
son. Exemplary  or  punitive  damages  were  claimed  and  the  jury 
were  instructed  to  estimate  the  actual  damages  by  the  "  injuries 
sustained  by  the  plaintiff  in  his  person,  his  estate  and  his  feel- 
ings," and  it  was  held  that  by  this  charge  the  subject  of  the 
amount  of  actual  damages  was  fairly  placed  before  the  jury. 
But  nowhere  is  it  asserted  that  mental  suffering  alone  can  be  made 
an  independent  basis  for  admeasuring  damages.  The  case,  like 
many  others  founded  on  tort  that  might  be  cited,  simply  holds 
that  mental  suffering  or  injured  feelings  may  be  taken  into  con- 
sideration as  an  element  of  damage,  when  coupled  with  or  accom- 
panied by  substantive  injury  to  the  person  or  estate,  upon  the 
ground,  as  stated  in  the  authorities,  that  in  such  cases  the  mental 
suffering  growing  out  of  and  produced  by  the  physical  injury  is  so 
interwoven  with  the  latter  that  it  is  impossible  to  consider  the  one 
without  contemplating  the  other.  City  of  Salina  v.  Trosper,  27 
Kans.  544 ;  Mulford  v.  Clewell,  21  Ohio  St.  191 ;  Canning  v. 
Williamstown,  1  Cush.  451 ;  Railroad  Co.  v.  Stables,  62  111.  313 ; 
Johnson  v.  Wells,  Fargo  &  Co.,  6  Nev.  224 ;  Kennon  v.  Gilmer, 
131  U.  S.  22 ;  9  Sup.  Ct.  Rep.  696 ;  Trigg  v.  Railroad  Co.,  74 
Mo.  147.  The  same  may  be  said  of  the  Case  of  Randall,  supra. 
In  that  case  the  plaintiff,  a  brakeman  on  the  defendant's  trains. 
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sued  the  company  for  damages  for  its  negligence  in  having  an 
open  ditch  across  its  track,  into  which  he  fell  while  performing 
the  duty  of  coupling  two  of  defendant's  cars,  and  whereby  his 
arm  was  run  over  and  crushed  by  the  cars,  necessitating  its  ampu- 
tation. In  that  case,  too,  the  doctrine  is  sanctioned  that  an  ele- 
ment of  the  verdict  may  be  compensation  for  the  mental  and 
physical  suflPering  caused  by  the  injury.  But  nowhere  is  the 
doctrine  sanctioned  that  mental  suffering  alone  can  sustain  an 
action.  For  the  support  of  its  ruling  in  the  So  Kelle  case  the 
Texas  court  next  quotes  at  length  the  dictum  of  the  authors  of 
Shearman  &  Redlield  on  Negligence,  which  dictum,  as  origi- 
nally incorporated  in  their  work,  was  entirely  without  the  sup- 
port of  any  adjudged  case.  The  seduction  case  of  Phillips  v, 
Hoyle,  4  Gray,  568,  is  next  invoked  to  the  support  of  the  Texas 
court,  where  injury  to  the  feelings  of  the  parent  in  consequence 
of  the  daughter's  seduction  was  held  to  be  an  element  of  damages. 
The  fact  seems  to  have  been  overlooked,  in  citing  this  case  to  its 
support,  that  in  cases  of  seduction,  and  other  torts  independent 
of  contract,  injured  feelings  are  given  consideration,  not  so  much 
as  a  criterion  for  the  admeasurement  of  compensation,  but  as  a 
standard  by  which  to  estimate  the  enormity  of  the  outrage  will- 
fully committed,  and  as  a  guide  whether  the  damages  to  be 
allowed  as  punishment  shall  be  higher  or  lower.  The  next  and 
last  authority  cited  to  the  support  of  the  So  Kelle  case  is  the  case 
of  Roberts  v.  Graham,  6  Wall.  578 ;  but  we  fail  to  find  in  it  any 
reference  whatever  to  the  subject  of  damages  for  injured  feelings 
or  mental  suffering,  the  whole  case  being  confined  to  a  discussion 
of  the  question  of  the  sufficiency  of  the  allegations  of  a  declara- 
tion or  complaint  for  general  damages  as  a  predicate  for  the  intro- 
duction of  proof  of  special  damage.  The  doctrine  of  the  So 
Relle  case  has  for  its  support,  then,  in  reality,  only  the  unsup- 
ported dictum  of  Messrs.  Shearman  &  Kedfield  in  their  work  on. 
Negligence. 

In  the  case  of  Railway  Co.  v.  Levy,  59  Tex.  563  (decided  in 
1883),  the  So  Relle  case  was  expressly  overruled,  in  so  far  as  it 
held  that  an  action  for  mental  suffering  alone  could  be  maintained. 
In  Stuart  v.  Telegraph  Co.  (decided  in  1886),  66  Tex.  580 ;  18 
S.  W,  Rep.  351,  the  Levy  Case,  supra,  is  practically  overruled  j 
and  the  court,  without  the  support  of  any  additional  authorities^ 
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returns  to  the  doctrine  of  the  So  Relle  case.  The  ruling  in 
Stuart  V.  Telegraph  Co.  has  been  adhered  to  in  that  state  ever 
since,  incumbered,  however,  with  finely-drawn  distinctions  that 
seem  to  keep  an  even  pace  with  the  rapid  increase  of  litigation 
that  the  enunciation  of  such  a  doctrine  would  naturally  engender. 
Telegraph  Co.  v.  Cooper,  71  Tex.  507;  9  S.  W.  Rep.  598*;  Tele- 
graph Co.  V.  Broesche,  72  Tex.  654 ;  10  S.  W.  Rep.  734 ;  Tele- 
graoh  Co.  v.  Simpson,  73  Tex.  422 ;  11  S.  W.  Rep.  385 ;  Tele- 
graph Co.  V.  Feegles,  75  Tex.  537 ;  12  S.  W.  Rep.  860.  In  Bea&. 
ley  V.  Telegraph  Co.,  39  Fed.  Rep.  181,  in  the  Circuit  Court  of 
the  United  States  for  the  western  district  of  Texas,  the  same  doc- 
trine is  announced  upon  the  authority  alone  of  the  holdings  of 
the  Supreme  Court  of  that  state. 

The  Supreme  Court  of  Tennessee,  in  "Wadsworth  v.  Telegraph 
Co.,  86  Tenn.  695 ;  8  S.  W.  Rep.  574,  by  a  divided  court,  next 
follow  the  Texas  doctrine,  citing  only  the  dictum  of  Shearman  & 
Redfield  in  addition  to  the  Texas  cases.  The  dissenting  opinion 
of  Judge  Lurton  in  that  case  is  unusually  forceful  and  clear,  and. 
according  to  our  view,  states  the  true  rule  in  an  argument  that  is 
unanswerable. 

The  Supreme  Court  of  Indiana,  in  Reese  v.  Telegraph  Co., 
123  Ind.  294 ;  24  N.  E.  Rep.  163,  next  follows  the  Texas  doctrine, 
citing  only  the  cases  from  that  state,  with  the  additional  case  from 
Tennessee. 

The  Supreme  Court  of  Kentucky,  in  Chapman  v.  Telegraph 
Co.,  13  S.  W.  Rep.  880,  next  cite  and  follow  the  Texas  and  Ten- 
nessee cases. 

The  Supreme  Court  of  North  Carolina,  in  Young  v.  Telegraph 
Co.,  107  N.  C.  370,  11  S.  E.  Rep.  1044,  next  cite  and  follow  the 
Texas  cases,  citing  to  its  support  also  the  cases  from  Tennessee, 
Kentucky  and  Indiana,  that,  it  will  be  remembered,  are  predi- 
cated upon  the  Texas  cases. 

In  Stuart  v.  Telegraph  Co.,  supra,  the  liability  of  telegraph 
companies  to  damages  for  mental  suffering  caused  by  their  failure 
to  transmit  or  deliver  telegrams  is  put  expressly  and  pointedly 
upon  the  ground  that  the  mental  suffering  produced  by  the  com- 
pany's breach  of  its  contract  was  within  the  contemplation  of  the 
company,  at  the  time  it  made  the  contract,  as  the  result  that  would 
naturally  follow  a  breach  of  it. 
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"Would  the  Texas  court  award  damages  to  one  individual  for 
the  poignant  mental  sting  resulting  from  being  willfully,  publicly 
and  deliberately  taunted  on  the  street  by  an  irate  enemy  with  the 
insult  that  he  was  a  cowardly  cur,  simply  because  the  mortifica- 
tion and  wounded  feehngs  that  would  surely  follow  were  within 
the  contemplation  of  the  insulter  ?  We  apprehend  not,  and  yet 
in  the  latter  case  the  deliberate  purpose  of  the  insulter  would  be 
to  produce  such  mental  anguish.  To  draw  the  comparison  closer 
fitill :  An  individual  borrows  his  neighbor's  money,  agreeing  to 
pay  at  a  given  day,  knowing  in  advance  that  his  default  then  will 
surely  result  in  the  mind-harrowing  tortures  to  his  accommodat- 
ing friend  of  utter  financial  ruin  —  a  species  of  suffering  that, 
unfortunately,  to  many,  is  far  more  acute  than  any  connected 
with  the  ties  of  kinship.  Could  damages  be  allowed  in  that  case 
for  the  mental  torture  simply  because  the  borrowing  friend  con- 
templated and  knew  that  it  would  follow  as  the  result  of  a  breach 
of  his  contract  to  pay  ?  Certainly  not,  and  yet  such  is  the  effect 
of  the  doctrine  announced  in  the  Stuart  case,  when  followed  to 
its  logical  result.  Suppose  a  mother,  whose  child  is  critically  ill, 
contracts  with  her  neighbor,  at  a  stipulated  price  paid  in  advance, 
to  summon  her  husband,  temporarily  absent  some  distance  away, 
and  the  neighbor  delays  complying  with  his  contract  until  after 
the  death  and  burial  of  the  child.  Would  damages  be  awarded 
against  him  to  compensate  the  parents  for  the  mental  anguish 
suffered  by  them  in  consequence  of  the  absence  of  the  husband 
under  such  circumstances?  We  apprehend  not.  And,  if  not 
in  the  case  of  the  violated  contract  between  individuals,  where 
is  the  reason  for  applying  a  different  rule  where  one  of  the 
contracting  parties  is  a  telegraph  company?  In  all  these 
cases,  taking  them  up  seriatim,  in  the  order  in  which  they 
were  rendered,  there  is  a  conspicuous  absence  of  anything 
like  a  logical  reason  upon  which  to  base  the  newly  announced 
doctrine  of  allowing  compensative  damages  for  injured  feelings 
alone.  They  simply  follow  each  other  without  the  addition 
of  any  new  light,  or  other  attempt  at  reason  for  the  thing, 
than  is  contained  in  the  parent  Texas  case.  None  of  them  under- 
take to  invent  any  crucible  in  which  mental  pain  can,  with  any- 
thing like  judicial  accuracy,  be  converted  into  compensative 
dollars ;  but  all  of  them  are  plethoric  with  argument  admirably 
VOL.  IX. —  96 
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suited  to  cases  that  call  for  the  infliction  of  punishment,  with  none 
to  guide  us  to  the  door  for  just  compensation.  Yet,  as  a  matter  of 
course,  none  of  them  pretend  to  ground  the  right  of  recovery 
upon  the  idea  that  the  infliction  of  punitive  or  exemplary  dam- 
ages is  permissible  in  such  cases. 

It  should  not  be  lost  sight  of,  in  considering  this  class  of  cases, 
that,  although  the  action,  as  in  the  present  case,  is  in  form  ex 
delicto,  its  foundation  is  a  contract,  and  that,  in  siibstance,  it  is  an 
action  ex  contractu  for  compensatory  damages  for  the  breach  of 
such  contract,  "  tort "  being  defined  to  be  "  a  wrong  independent 
of  contract."  Add.  Cont.  (7tli  ed.)  1.  We  should  keep  closely  in 
mind,  also,  that  in  actions  sounding  in  tort,  but  growing  out  of 
contracts,  with  the  single  exception  of  the  breach  of  a  contract  to 
marry,  that  in  this  respect  is  sui  generis,  exemplary  or  punitive 
damages  are  never  permitted,  but  only  the  actual  damage  result- 
ing from  the  breach.  Field  Dam.  §  94 ;  3  Pars.  Cont.  180 ;  Law- 
son  Cont.  §  463.  With  these  principles  in  mind,  and  in  view  of 
the  utter  impossibility  of  either  proving  or  affixing  a  monetary 
valuation  upon  mental  suffering,  it  seems  apparent  that,  in  order 
to  sustain  the  money  award  therefor,  we  mast  do  so,  necessarily, 
without  proof,  and  are  driven  to  the  necessity  of  confessing  that 
a  jury,  in  awarding  it,  cannot  be  governed  by  any  other  guide  or 
check  than  that  dictated  by  whim  or  arbitrary  caprice  —  the  same 
latitudinous  and  uncertain  fleld  in  which  they  are  left  when  deal- 
ing with  a  case  calling  for  punishment,  instead  of  compensation. 

In  Lynch  v.  Knight,  9  H.  L.  Cas.  577,  Lord  Wensleydale  says : 
"  Mental  pain  or  anxiety  the  law  cannot  value,  and  does  not  pre- 
tend to  redress,  when  the  unlawful  act  causes  that  alone,  though 
where  a  material  damage  occurs,  and  is  connected  with  it,  it  is 
impossible  a  jury,  in  estimating  it,  should  altogether  overlook  the 
feelings  of  the  party  interested."  In  Blake  v.  Railway  Co.,  10 
Eng.  Law  &  Eq.  437,  where  a  widow  sued  for  the  death  of  her 
husband,  under  the  statute  of  9  and  10  Victoria,  chapter  93,  allow- 
ing damages  in  such  cases.  Lord  Coleridge  says :  "  The  jury,  in. 
assessing  the  damages,  are  confined  to  injuries  of  which  a  pecuni- 
ary estimate  can  be  made,  and  cannot  take  into  their  consideration 
the  mental  suffering  occasioned  to  the  survivors  by  his  death." 
Wyman  v.  Leavitt,  71  Maine,  227 ;  Johnson  v.  Wells,  Fargo  &  Co., 
6  Nev.  224 ;  Webb  &  Railway  Co.,  (Utah)  24  Pac.  Rep.  616. 
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In  Tribune  Co.  v.  Mc Arthur,  16  Mich.  447,  a  libel  case,  in  which 
Chief  Justice  Cooley  concurred.  Judge  Campbell,  delivering  the 
opinion  of  the  court,  says  :  "  The  injury  to  the  feelings  is  only 
allowed  to  be  considered  in  those  torts  w^hich  consist  of  some  vol- 
untary act,  or  very  gross  neglect,  and  practically  depends  very 
closely  on  the  degree  of  fault  evinced  by  all  the  circumstances." 
From  these  authorities  it  seems  to  have  been  the  settled  rule  of 
law,  prior  to  the  doctrine  applied  by  the  Texas  courts  to  the 
breach  of  contracts  by  telegraph  companies  for  the  transmission 
or  delivery  of  telegraphic  communications  relating  to  domestic 
affairs,  that  mental  suffering  was  never  allowed  to  be  considered 
as  an  element  of  damages  for  which  pecuniary  compensation 
could  be  awarded,  except  (1)  in  cases  of  torts,  where  there  was 
some  physical  injury  and  bodily  suffering,  in  which  cases,  whether 
there  were  any  circumstances  justifying  exemplary  damages  or 
not,  the  mental  suffering  incident  to,  connected  with  and  flowing 
directly  from  the  physical  injury  was  permitted  to  be  considered 
in  connection  with  the  physical  pain,  both  taken  together,  but 
not  the  one  disconnected  from  the  other  ;  and  (2)  in  cases  founded 
purely  in  tort,  where  the  negligence  was  so  gross  as  to  reasonably 
imply  malice,  or  where,  from  the  entire  want  of  care  or  attention 
to  duty,  or  great  indifference  to  the  persons,  property  or  rights  of 
others,  such  malice  will  be  imputed  as  would  justify  the  assess- 
ment of  exemplary  or  punitive  damages ;  and  (3)  in  cases  grow- 
ing out  of  contract,  in  the  one  exceptional  case  of  the  breach  of 
a  contract  to  marry.  It  is  impossible  for  us  to  conceive  of  a  case 
where  compensation  only,  in  its  strictest  sense,  for  the  breach  of 
a  contract,  is  sought  for,  and  in  which  the  only  element  of  injury 
is  temporal  mental  pain,  how  any  award  for  such  mental  suffer- 
ing can  be  sustained  on  the  theory  of  compensation,  without  vio- 
lating the  fundamental  principles  of  the  law  in  the  administration 
of  civil  redress.  One  of  these  principles  is  that  verdicts  award- 
ing pecuniary  compensation,  strictly  speaking,  must  be  supported 
by  competent  proofs.  Can  the  extent  or  moneyed  value  of  men- 
tal anguish  be  established,  even  approximately,  by  any  known 
method  of  legal  proofs  ?  If  not,  then  the  verdict  assigning  to  it 
a  value  in  dollars  and  cents  cannot  stand,  because  of  the  want  of 
proof  to  sustain  it.  Because  of  this,  as  it  seems  to  us,  insurmount- 
able difficulty,  we  cannot  agree  with  the  Texas  and  other  courts 
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that  have  followed  her  in  sustaining  pecuniary  awards  for  mental 
suffering  that  are  wholly  unsupported  by  any  recognized  legal 
proofs.  In  this  view  of  the  law  we  are  fully  sustained  by  the 
able  opinion  of  Judge  Cooper  in  Telegraph  Co.  v.  Rogers,  68 
Miss.  748;  9  South.  Rep.  823,  in  which  the  authorities  are 
exhaustively  reviewed  and  tersely  criticised,  and  by  the  following 
cases  :  Burnett  v.  Telegraph  Co.,  39  Mo.  App.  599 ;  Russell  v. 
Telegraph  Co.,  3  Dak.  315  ;  19  N.  W.  Rep.  408 ;  West  v.  Tele- 
graph Co.,  39  Kans.  93 ;  17  Pac.  Rep.  807 ;  Chase  v.  Telegraph 
Co.,  44  Fed.  Rep.  554 ;  Crawson  v.  Telegraph  Co.,  47  Fed.  Rep. 
544;  Owen  v.  Ilenman,  1  "Watts  &  S.  548.  See,  also,  the 
exhaustive  opinion  by  Justice  Lumpkin  of  the  Supreme  Court  of 
Georgia,  rendered  in  March,  1892,  in  Chapman  v.  Telegraph  Co., 
88  Ga.  763 ;  15  S.  E.  Rep.  901. 

In  the  case  under  consideration,  the  plaintiff's  suit,  though 
sounding  in  tort,  is  for  compensation  only  for  the  breach  by  the 
defendant  telegraph  company  of  its  contract  promptly  to  deliver 
a  telegram  summoning  him  to  the  death  bed  of  his  wife.  His 
only  injury,  resulting  directly  from  such  breach  of  contract,  was 
mental  suffering  and  disappointment  in  not  being  able  to  attend 
upon  his  wife  in  her  last  moments,  and  to  be  present  at  her 
funeral.  The  resultant  injury  is  one  that  soars  so  exclusively 
within  the  realms  of  spirit  land  that  it  is  beyond  the  reach  of  the 
courts  to  deal  with,  or  to  compensate  by  any  of  the  known  stand- 
ards of  value.  It  presents  a  class  of  cases  where  legislative  action 
fixing  some  standard  of  recovery  would  be  highly  appropriate ; 
but  until  this  action  is  taken,  we  do  not  feel  that  the  courts  are 
authorized  to  so  widely  diverge  from  the  circumscribed  limits  of 
judicial  action  as  to  undertake  to  mete  out  compensation  in  money 
for  the  spiritually  intangible.  Under  these  circumstances,  we  do 
not  think  that  the  plaintiff  was  entitled  to  any  other  than  nomi- 
nal damages,  or,  at  most,  the  cost  of  the  message  whose  delivery 
was  delayed.  The  charge  of  the  court  that  was  excepted  to  was 
erroneous.  This  disposes  of  the  main  question  involved.  Upon 
the  other  question  presented,  as  to  whether  the  person  to  whom 
a  telegram,  like  the  one  involved  herein,  is  sent,  can  maintain  an 
action  for  any  legal  damage  that  may  result  to  him  from  the  neg- 
ligence of  the  company  in  its  transmission  or  delivery,  we  are  of 
the  opinion  that  he  can,  where  the  message  shows  that  he  is  inter- 
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ested  in  it,  or  that  it  is  for  his  benefit,  or  that  damage  will  result 
to  him  from  its  negligent  transmission  or  delivery.  Gray  Com. 
Tel.  §  65,  and  citations ;  Thomp.  Elec.  §§  426,  428,  et  seq.,  and 
citations. 

The  judgment  of  the  court  below  is  reversed,  and  a  new  trial 
ordered. 

Mabry,  J.  (dissenting).  The  opinion  of  the  majority  of  the 
court  adopts  the  view  that  the  person  to  whom  a  telegraphic  mes- 
sage is  sent,  like  the  one  in  the  case  before  us,  can  maintain  an 
action  for  any  legal  damage  that  may  directly  result  to  him  by 
reason  of  the  violation  of  duty  on  the  part  of  the  company  tp 
send  or  deliver  the  message,  where  it  appears  that  the  party  is 
interested  in  it,  or  is  so  connected  with  it  as  to  be  damaged  on 
account  of  said  neglect  of  duty.  The  obstacle  thrown  in  the 
path  of  the  plaintiffs  recovery  in  the  present  case  relates  to  the 
damage  for  mental  injury  alleged  to  have  been  suffered  on  account 
of  the  company's  neglect  of  duty  in  seasonably  delivering  the 
message  sent.  The  message,  for  a  failure  to  deliver  which  suit 
was  brought,  is  perfectly  plain,  and  there  is  no  obscurity  about 
its  meaning.  It  is  a  summons  of  an  absent  husband  to  his  dying 
wife,  and  there  is  no  question  about  the  company's  receipt  of  the 
usual  toll  for  transmitting  the  message,  and  its  undertaking  to 
transmit  the  same.  The  plaintiff,  according  to  his  showing,  sent 
his  sick  wife  from  Titusville  to  St.  Luke's  Hospital  in  Jackson- 
ville, where  he  had  made  arrangements  for  her  to  go.  and  be 
treated.  Titusville  is  in  reach  of  Jacksonville  by  a  half  day's 
public  travel.  At  the  time  plaintiff's  wife  left  Titusville  for 
Jacksonville,  he  wired  the  hospital  that  she  would  arrive  at  a 
certain  time,  and  informed  the  company's  operator  at  Titusville 
of  the  wife's  condition,  and  told  him  that,  as  he  (plaintiff)  expected 
to  have  business  with  the  company,  if  any  messages  came  for  him 
he  would  be  working  in  Titusville,  and  boarding  at  the  Limd 
House.  The  company  introduced  testimony  tending  to  show  that 
its  messenger  boy,  after  the  message  was  received,  hunted  for 
plaintiff  in  Titusville,  and  could  not  find  him,  and  was  told  by 
parties  that  plaintiff  had  left  town.  Plaintiff  remained  in  Titus- 
ville, however,  and  worked  on  a  building  being  erected  not  far 
from  the  telegraph  office ;  and  there  is  no  contradiction  of  plain- 
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tiffs  testimony  about  the  information  he  gave  to  the  company's 
operator,  above  mentioned.  On  the  morning  of  the  fourth  of 
October  a  message  was  sent  over  the  company's  line,  and  received 
at  the  Titusville  office,  for  the  plaintiff,  in  the  following  words : 
"  Wife  dying,  come  at  once,  or  send  wishes  by  wire."  This 
message  was  not  then  delivered,  but  on  going  to  the  telegraph 
office,  after  dark,  on  the  sixth  day  of  that  month,  plaintiff  was 
handed  the  message,  after  his  wife  was  dead,  and  had  been  placed 
in  the  hands  of  the  undertaker  for  interment.  If  the  message 
had  been  seasonably  delivered,  the  plaintiff  could  easily  have 
been  with  his  wife  some  time  before  her  death,  and  could  have 
arranged  for  her  burial.  The  cost  of  transmitting  the  message 
was  charged  to  plaintiff,  and  he  paid  it. 

If  the  jury  believed  plaintiffs  testimony,  the  inexcusable  viola- 
tion of  duty  on  the  part  of  the  company  not  only  caused  plaintiff 
the  useless  expenditure  of  the  cost  of  transmitting  the  message, 
but  inflicted  upon  him,  directly,  great  mental  anguish  and  injury, 
as  he  testifies.  The  majority  opinion  holds,  in  effect,  that  there 
is  no  law  in  force  in  Florida  to  authorize  the  plaintiff  to  recover 
damages  for  mental  pain  and  injury  in  such  a  case.  Telegraphy 
is  an  American  invention,  of  comparatively  recent  date,  long 
after  the  establishment  of  the  common-law  rules  which  have  come 
to  us  from  former  ages ;  and  I  think  the  application  of  legal 
rules  to  telegraph  companies,  as  shown  by  the  preponderance  of 
judicial  thought  in  this  country,  should  influence  us  in  determin- 
ing here,  for  the  first  time,  whether  or  not  there  is  any  law  for 
redressing  such  an  admitted  violation  of  public  duty.  It  cannot 
be  successfully  denied  that  a  decided  majority  of  the  American 
state  courts  have  held  the  company  liable  in  such  cases.  The 
opinion  of  the  majority  of  the  court  in  the  present  case  shows 
the  decisions  in  Texas,  Tennessee,  Indiana,  Kentucky  and  North 
Carolina  have  held  such  to  be  the  law,  independent  of  any 
statutory  regulation ;  and  the  decision  in  Telegraph  Co.  v.  Hen- 
derson, 89  Ala.  510 ;  7  South.  Rep.  419,  should  be  added.  I  do 
not  understand  that  the  opinion  of  the  majority  of  the  court 
claims  for  its  support  a  majority  of  the  decisions,  numerically, 
and  it  expressly  plants  itself  upon  the  dissenting  opinion  in  tlie 
Tennessee  case.  I  think  Judge  Lurton's  opinion  in  that  case  is 
the  ablest  I  liave  seen  on  that  side  of  the  question,  and  if  I  could 
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get  my  consent  to  follow,  in  such  cases,  the  minority  decisions,  I 
would  adopt  that  one  as  the  best. 

The  decisions  cited  from  Mississippi,  Georgia,  Dakota  and 
Kansas  support  the  main  opinion.  The  one  from  Missouri  was 
for  the  recovery  of  a  statutory  penalty  of  $100  for  the  neglect  of 
the  company  to  transmit  a  message  from  a  husband  away  from 
home  to  his  wife,  informing  her  that  he  would  be  at  home  the 
night  of  the  day  it  should  have  been  sent.  The  recovery  was 
sustained,  and  in  the  opinion  reference  is  made  to  the  decisions 
holding  that  the  substantive  damages  for  mental  pain  disconnected 
with  physical  injury  could  not  be  recovered,  with  the  suggestion 
that  the  knowledge  of  such  rule  may  have  induced  the  legisla- 
ture of  Missouri  to  enact  the  statute  under  which  the  recovery 
was  had. 

It  seems  to  be  contended  in  the  minority  decisions  that  the  rule 
enforcing  liability  for  mental  injury  in  such  cases  hjui  its  origin  in 
the  statement  of  the  law  by  text-writers.  The  Mississippi  case  says : 
"  It  is  upon  the  suggestions  of  text-writers,  supported  by  authori- 
ties which  have  been  given  a  strained  construction,  and  upon  a 
misapplication  of  the  rule  that  damages  for  breach  of  contract 
are  commensurate  with  the  injury  contemplated  by  the  parties, 
that  some  courts,  in  recent  years,  have  decided  that  mental  pain 
and  anguish,  disconnected  from  physical  injury,  furnish  a  sub- 
stantive cause  of  action,  for  which  recovery  may  be  had."  Shear- 
man &  Kedfield  are  the  oflEending  initiatory  text-writers,  in  declar- 
ing in  favor  of  the  rule  allowing  damages  in  such  cases  (vol.  2, 
§  756),  and  a  liberal  share  of  criticism  has  been  bestowed  upon 
them  for  so  doing.  Vide,  also,  the  text  in  Thomp.  Elec.  §  379. 
It  will  be  apparent,  however,  upon  a  fair  reading  of  all  that  has 
been  decided  on  this  subject  in  this  country  —  the  birthplace  of 
telegraphy  —  that  the  majority  opinion  is  in  favor  of  a  diflPerent 
rule  from  that  adopted  by  the  opinion  of  the  majority  of  the  court 
in  the  case  before  us ;  and,  as  I  do  not  think  the  reasons  for  depart- 
ing from  the  prevailing  view  are  sufficient,  I  cannot  consent  to 
do  so. 

There  can  be  no  question  but  tliat  the  failure  of  the  telegraph 
company  to  send  or  deliver  a  message  can  directly  cause  substan- 
tive damage  and  injury  to  the  mind.  The  injury  to  the  feelings 
inflicted  directly  by  the  company's  violation  of   duty  may  be 
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greater  than  pecuniary  loss  to  the  pocket  or  to  the  reputation  of 
a  person.  Mr.  Wharton  says  in  his  book  on  Negligence  (§  768) : 
"  A  telegraphic  company,  wielding  a  power  for  good  or  evil  only 
transcended  by  railway  corporations,  is  eminently  within  the  scope 
of  tlie  rule, '  Sic  utere  tuo  ut  non  alienum  laedas.'  If  it  undertakes 
to  exercise  so  tremendous  a  franchise,  it  must  do  so  in  a  wav  which 
may  not  injure  others."  In  3  Sutherland  Damages,  314,  it 
is  stated  that  "  in  England  the  only  duty  of  a  telegraph  company 
is  that  arising  out  of  contract,  and,  therefore,  only  the  sender,  or 
party  making  the  contract,  has  a  right  of  action.  *  *  *  In 
this  country,  however,  a  different  doctrine  prevails.  The  com- 
pany's employment  is  of  a  public  character,  and  it  owes  the  duty 
of  care  and  good  faith  to  both  sender  and  receiver."  In  the 
Georgia  case,  cited  in  the  majority  opinion  and  specially  approved, 
the  learned  judge  uses  this  language  in  his  opinion  :  "  But  it  is 
urged  that  the  public  occupation  of  telegraph  companies  creates 
between  them  and  the  public  a  special  relation,  in  which  their 
responsibility  is  greater  than  that  of  other  persons.  So  much  of 
their  business  and  profit  is  derived  from  the  acceptance  of  mes- 
sages involving  feelings  only,  that  at  first  view  it  would  seem 
legitimate  and  salutary  to  require  them  to  answer  in  damages  for 
any  dereliction  of  duty  in  this  important  part  of  their  activity. 
The  argument  is  that,  in  the  exercise  of  a  public  employment, 
they  undertake  for  hire  to  serve  the  feelings  of  their  customers, 
and,  therefore,  ought  to  pay  for  negligent  non-performance  or 
mis-performance  of  this  peculiar  function.  This  reasoning  is 
unanswerable,  in  so  far  as  it  proves  a  right  of  action  to  arise  out 
of  the  breach  of  duty."  There  is  here  no  confusing  and  mis- 
leading reference  to  the  liabilities  of  individuals  and  corporations, 
but  a  just  concession  of  legal  duty  imposed  by  the  relation  of  a 
public  trust  and  station.  Where  a  corporation  is  created,  witli 
the  right  and  power  to  transmit  telegraphic  messages  for  compen- 
sation, and  it  'engages  in  such  employment,  and  undertakes  to 
send  such  messages,  it  is  under  a  duty  to  the  public  to  perform 
its  undertakings,  and  a  failure  to  do  so  is  a  clear  violation  of  pub- 
lic duty.  The  authority  cited  recognizes  such  a  duty,  and  the  law 
on  this  point  is  clear.  The  Georgia  court,  however,  found  for 
it  an  insuperable  difficulty,  as  I  understand  the  decision,  in  sus- 
taining the  action,   on  account  of  the  admeasurement  of  the 
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damages.  That  is  a  serious  difficulty  in  the  majority  opinion 
here.  It  goes  too  much  into  the  reahn  of  psychology,  and  there 
is  no  reliable  way  of  ascertaining  the  injury  to  such  an  intangible 
and  spiritual  thing  as  the  mind.  That  damages  have  been  and 
are  constantly  being  awarded,  in  many  cases,  for  pain  and  anguish 
of  mind,  is  admitted ;  but  it  is  said  that  such  damages  are  allowed 
only  where  some  physical  injury  has  been  inflicted,  and  the  men- 
tal injury  is  so  connected  therewith  as  not  to  be  severable  there- 
from. "Would  not  the  same  argument  used  in  behalf  of  the  tele- 
graph companies  exclude  any  inquiry  into  mental  pain  in  all 
cases  ?  Does  not  the  same  uncertainty  as  to  ascertainment  of  the 
injury  exist  as  much  in  the  one  case  as  in  the  other  ?  The  lia- 
bility of  the  company  can  rest  upon  a  safe  and  sure  ground  with- 
out going  into  the  field  of  speculation,  and  I  think  the  majority 
of  the  decisions  imposing  such  liability  are  right. 

A  telegraph  company  is  under  a  public  duty,  by  reason  of  its 
public  station  and  employment,  to  transmit  and  deliver  a  plain, 
decent  telegram,  like  the  one  in  this  case ;  and  when  the  company 
accepts  the  usual  toll,  and  undertakes  to  send  and  deliver  the 
message,  a  contractual  obligation  exists  between  the  company  and 
the  sender,  or  the  party  in  interest,  as  the  case  may  be.  The  con- 
tract may  be  waived,  and  suit  brought  in  case  for  tort  for  breach 
of  the  public  duty,  the  contract  serving  only  the  purpose  of  show- 
ing the  relation  of  duty  or  obligation  between  the  parties.  This  is 
the  way  the  plaintiff  sued  in  the  case  before  us.  That  this  can  be 
done  is  beyond  question.  Rich  v.  Railroad  Co.,  87  N.  Y.  382. 
In  actions  of  tort  the  plaintiff  has  a  right  to  recover  such  dam- 
ages as  result  proximately  and  naturally  from  the  wrongful  act  of 
the  defendant.  The  company  is  under  a  public  duty  to  do  a  cer- 
tain specific  thing ;  that  is,  in  the  case  here,  to  transmit  and 
deliver  a  message  informing  the  husband  that  his  wife  was  dying. 
The  husband  had  a  right  to  rely  uf)on  the  company  to  perform 
this  duty,  as  it  had  invited  such  confidence.  On  a  violation  of 
this  duty,  the  company  should  be  held  liable  for  the  damages  that 
result  proximately  and  naturally  therefrom.  As  was  said  in  one 
of  the  decisions  cited  in  the  main  opinion  :  "  If  a  telegraph  com- 
pany undertakes  to  send  a  message,  and  fails  to  use  ordinary  dili- 
gence in  doing  so,  it  is  certainly  liable  for  some  damage.  It  has 
VOL.  IX. —  97 
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violated  its  contract,  and  whenever  a  party  does  so  he  is  liable,  at 
least  to  some  extent.  Every  infraction  of  a  legal  right  causes 
injury,  in  contemplation  of  law.  The  party  being  entitled,  in  snch 
a  case,  to  recover  something,  why  should  not  an  injury  to  the 
feelings,  which  is  often  more  injurious  than  a  physical  one,  enter 
into  the  estimate  ?  Why,  being  entitled  to  some  damage  by 
reason  of  the  other  party's  wrongful  act,  should  not  the  complain- 
ing party  recover  all  the  damages  arising  therefrom."  In  the 
Alabama  case  it  was  held,  that  when  the  plaintiff  is  entitled  to 
recover  for  the  cost  of  the  telegram,  he  may  also  recover  for 
mental  pain  and  injury  resulting  directly  from  the  violation  of 
duty  on  the  part  of  the  company.  "  In  cases  of  bodily  injury  the 
mental  suffering  is  not  more  directly  and  naturally  the  result  of 
the  wrongful  act  than  in  this ;  not  more  obviously  the  conse- 
quence of  the  wrong  done  than  in  this."  That  a  rule  for  recov- 
ery against  the  company  in  such  cases  should  exist,  is  acknowl- 
edged by  all.  I  find  such  a  rule  already  established  by  a  majority 
of  the  decisions  made  by  eminent  judges  and  courts  of  high 
standing  in  this  country,  and  I  am  in  favor  of  following  them. 
They  are  on  the  side  of  right  and  justice.* 

Telegrraph  companies  —  mental  anguish  as  an  element  of  damages. 
—  The  doctrine  that  there  may  be  a  recovery  for  meDtal  anguish,  for  negli- 
gence in  sending  or  delivering  telegraphic  messages,  in  the  absence  of  other 
injury,  is  rapidly  losing  ground.  The  following  decisions  are  against  the 
right  of  recovery  in  such  cases  : 

Dakota  Territory. -—BM^SfiW  v.  Telegraph  Co.,  3  Dak.  315  ;  19  N.  W.  Rep. 
408. 

Florida. —  International  Ocean  Tel.  Co.  v.  Saunders,  the  principal  case 
(1893). 

Georgia.-^  Chapman  v.  Western  Union  Tel.  Co.,  88  Ga.  763 ;  6  Am.  R  R.  & 
Corp.  Rep.  480  (1892). 

JT/iw-wM.— West  V.  Telegraph  Co.,  89  Kans.  98;  17  Pac.  Rep.  807. 

Jftnn^wto.— Francis  v.  Western  Union  Tel.  Co.,  59  N.  W.  Rep.  1078  (July 
17,  1894). 

Missimppi. —  Western  Union  Tel.  Co.  v.  Rogers,  68  Miss.  748 ;  9  South. 
Rep.  828  (1891). 

Missouri.—  Connell  v.  Western  Union  Tel.  Co.,  116  Mo.  34;  22  8.  W.  Rep. 
845  (1898) ;  Burnett  v.  Telegraph  Co.,  39  Mo.  App.  599. 

Tr««»n«».— Summerfield  v.  Western  Union  Tel.  Co.,  57  N.  W.  Rep.  978 
(1894).  As  the  latter  case  is  one  of  the  most  recent,  we  quote  from  it  as  fol- 
lows:   •*  The  reasoning  in  favor  of  the  recovery  of  such  damages  is,  in  brief. 


*  Reported  in  14  South.  Rep.  148. 
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that  a  wrong  has  been  committed  by  defendant  which  has  resulted  in  injuiy 
to  the  plaintiff  as  grievous  as  any  bodily  injury  could  be,  and  that  the  plain- 
tiff should  have  a  remedy  therefor.  On  the  other  hand,  the  argument  is  that 
such  a  doctrine  is  an  innovation  upon  long-established  and  well-understood 
principles  of  law;  that  the  difficulty  of  estimating  the  proper  pecuniary  com- 
pensation for  mental  distress  is  so  great,  its  elements  so  vague,  shadowy  and 
easily  simulated,  and  the  new  field  of  litigation  thus  opened  up  so  vast,  that  the 
courts  should  not  establish  such  a  rule.  Regarding,  as  we  do,  the  Texas  rule 
as  a  clear  innovation  upon  the  law  as  it  previously  existed,  we  shall  decline  to 
follow  it,  and  shall  adopt  the  other  view,  namely,  that  for  mental  distress 
alone,  in  such  a  case  as  the  present,  damages  are  not  recoverable.  The  sub- 
ject has  been  so  fully  and  ably  discussed  in  opinions  very  recently  delivered 
that  no  very  extended  discussion  will  be  attempted  here.  We  refer  specially 
to  the  opinions  in  Telegraph  Co.  v.  Rogers,  (Miss.)  9  South.  Rep.  82i3;  Connell 
V.  Telegraph  Co.,  (Mo.  Sup.)  22  S.  W.  Rep,  345;  Telegraph  Co.  v.  Wood,  57 
Fed.  Rep.  471.  See,  also,  Judge  Lurton's  dissenting  opinion  in  Wadsworth  v. 
Telegraph  Co.,  86  Tenn.  695;  8  S.  W.  Rep.  574,  In  the  last-named  opinion 
the  following  very  apt  remarks  are  made:  *The  reason  why  an  independent 
action  for  such  damages  cannot  and  ought  not  to  be  sustained  is  found  in  the 
remoteness  of  such  damages,  and  in  the  metaphysical  character  of  such  an 
injury,  considered  apart  from  physical  pain.  Such  injuries  are  generally  more 
sentimental  than  substantial.  Depending  largely  on  physical  and  nervous 
conditions,  the  suffering  of  one  under  precisely  the  same  circumstances  would 
be  no  test  of  the  suffering  of  another.  Vague  and  shadowy,  there  is  no  pos- 
sible standard  by  which  such  an  injury  can  be  justly  compensated,  or  even 
approximately  measured.  Easily  simulated  and  impossible  to  disprove,  it 
falls  within  all  of  the  objections  to  speculative  damages,  which  are  univer- 
sally excluded  because  of  their  uncertain  character.' 

"  Another  consideration  which  is,  perhaps,  of  equal  importance,  consists  in 
the  great  field  for  litigation  which  would  be  opened  by  the  logical  application 
of  such  a  rule  of  damages.  If  a  jury  must  measure  the  mental  suffering 
occasioned  by  the  failure  to  deliver  this  telegram,  must  they  not  also  measure 
the  vexation  and  grief  arising  from  a  failure  to  receive  an  invitation  to  a  ball 
or  a  Thanksgiving  dinner  ?  Must  not  the  mortification  and  chagrin  caused  by 
the  public  use  of  opprobrious  language  be  assuaged  by  money  damages  ? 
Must  not  every  wrongful  act  which  causes  pain  or  grief  or  vexation  to  another 
be  measured  in  dollars  and  cents  ?  Surely,  a  court  should  be  slow  to  open  so 
vast  a  field  as  this  without  cogent  and  overpowering  reasons.  For  ourselves, 
we  see  no  such  reasons.  We  adopt  the  language  of  Gantt,  P.  J.,  in  Connell 
V.  Telegraph  Co.,  supra:  'We  prefer  to  travel  yet  awhile  super  antiquas  vias. 
If,  in  the  evolution  of  society  and  the  law,  this  innovation  should  be  deemed 
necessary,  the  legislature  can  be  safely  trusted  to  introduce  it,  with  those  limi- 
tations and  safeguards  which  will  be  absolutely  necessary,  judging  from  the 
variety  of  cases  that  have  sprung  up  since  the  promulgation  of  the  Texas  case.* " 

It  was  also  held  in  the  same  case  that  such  damages  were  not  recoverable 
under  a  statute  providing  that  telegraph  companies  should  be  '*  liable  for  all 
damages  occasioned  by  failure  or  negligence  of  their  operators,  servants  or 
employees  in  receiving,  copying,  transmitting  or  delivering  dispatches  or  mes- 
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Bages."  Cassodaj,  J.,  dissented  upon  this  last  point,  though  agreeing  with 
the  majority  otherwise. 

Federal  Courts. —  Many  recent  cases  in  the  federal  courts  support  the  decision 
in  the  principal  case.  Chase  v.  Western  Union  Tel.  Co.,  44  Fed.  Rep.  554; 
Tyler  v.  Western  Union  Tel.  Co.,  54  Fed.  Rep.  634 ;  Kester  v.  Western  Union 
Tel.  Co.,  65  Fed.  Rep.  ft03 ;  Western  Union  Tel.  Co.  v.  Wood,  6  C.  C.  A.  432  ;  57 
Fed.  Rep.  471 ;  Gahan  v.  Western  Union  Tel.  Co.,  59  Fed,  Rep.  433.  To  the 
same  effect  is  Wilcox  v.  Richmond  &  D.  R.  Co.  3  C.  C.  A.  73 ;  52  Fed.  Rep. 
264,  where  it  was  held  that,  in  an  action  against  a  railroad  company  for  breach 
of  contract  for  a  special  train,  damages  cannot  be  recovered  merely  for  disap- 
pointment  and  mental  suffering  resulting  from  delay  in  departing  to  reach  the 
bedside  of  a  sick  parent. 

In  Western  Union  Tel.  Co.  v.  Wood,  6  C.  C.  A.  432 ;  57  Fed.  Rep.  471,  it  is 
said  :  "The  general  rule  that  mental  anguish  and  suffering,  unattended  by  any 
in j  uiy  to  the  person,  resulting  from  simple  actionable  negligence,  cannot  be 
sufficient  basis  for  an  action  for  the  recovery  of  damages,  is  maintained  and 
supported  by  an  unbroken  line  of  English  authorities,  by  the  conceded  state 
of  the  general  law  prior  to  the  So  ReUe  Case,  55  Tex.  308  (in  1881),  and  by  the 
uniform  decision  of  the  federal  courts,  and  decisions  of  the  supreme  courts  of 
Nevada,  Dakota,  Kansas,  Maine,  Mississippi,  Georgia,  Massachusetts,  and  by 
the  opinions  of  several  text-writers  of  unquestioned  standing  as  expounders 
of  the  law ; "  and  the  following  authorities  are  cited  in  addition  to  those  above 
given  :  Lynch  v.  Knight,  9  II.  L.  Cas.  577 ;  Flemington  v.  Smithers,  2  Car.  & 
P.  292 ;  Railway  Co.  v.  Coultas,  13  App.  Cas.  222  ;  Johnson  v.  Wells.  6  Nev. 
224 ;  Salina  v.  Trosper,  27  Kans.  564 ;  Wyman  v.  Leavitt,  71  Maine,  227 ; 
Crawson  v.  Telegraph  Co.,  47  Fed.  Rep.  544;  Canning  v.  Williamstown,  1 
Ciish.  451 ;  Wood's  Maine  Dam.  p.  74,  note ;  Wood  Ry.  Law,  p.  1238 ;  5  Am. 
&  Eng.  Ency.  of  Law,  p.  42,  note  2 ;  Pierce  R.  R.  302 ;  Railroad  Co.  v.  Stables, 
62  111.  320 ;  City  of  Chicago  v.  McLean,  133  111.  148 ;  24  N.  E.  Rep.  527  ;  Trigg 
V.  Railroad  Co.,  74  Mo.  147 ;  Walsh  v.  Railroad  Co.,  42  Wis.  23  ;  Kennon  v. 
Gilmer,  131  U.  S.  22 ;  9  Sup.  Ct.  Rep.  696 ;  Terwilliger  v.  Wands,  17  N.  Y. 
54 ;  Railroad  Co.  v.  Packer,  9  Bush.  455 ;  Joch  v.  Dunkwardt,  85  RL  331 ; 
Paine  v.  Railroad  Co.,  45  Iowa,  570;  Railroad  Co.  v.  Stevens,  9  Heisk.  12; 
Mulford  V.  Clewell,  21  Ohio  St.  191 ;  Freese  v.  Tripp,  70  111.  497 ;  Clinton  v. 
Laning,  61  Mich.  855 ;  28  N.  W.  Rep.  125 ;  Meidel  v.  Anthis,  74  Rl.  241 ;  Mas- 
ters V.  Warren,  27  Conn.  293 ;  Stewart  v.  Ripon,  38  Wis.  584. 

The  cases  in  favor  of  the  right  to  recover  for  mental  anguish  are  the 
following: 

Alabama.—  Western  Union  Tel.  Co.  v.  Henderson,  89  Ala.  510  (1890);  7 
South.  Rep.  419;  Western  Union  Tel.  Co.  v.  Cunningham,  14  South.  Rep. 
579  (1893). 

/n^tana.— Reese  V.  Western  Union  Tel.  Co.,  123  Ind.  294;  24  N.  E.  Rep. 
168  (1890);  Telegraph  Co.  v.  New  House,  (Ind.  App.)  33  N.  E.  Rep.  800; 
Telegraph  Co.  v.  Eskridgc,  (Ind.  App.)  33  N.  E.  Rep.  238;  Telegraph  Co.  v. 
Stratemcier,  (Ind.  App.)  32  N.  E.  Rep.  871;  Telegraph  Co.  v.  Cline,  (Ind. 
App.)  35  N.  E.  Rep.  564. 

Kentucky.— Chsipmhn  v.  Western  Union  Tel.  Co.,  90  Ky.  266;  8  Am.  R  R. 
&  Corp.  Rep.  193  (1890). 
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North  Carolina.— Young  v.  Western  Union  Tel.  Co.,  107  N.  C.  870;  8  Am. 
R  R.  &  Corp.  Rep.  493  (1890);  Thompson  v.  Western  Union  Tel.  Co.,  107  N. 
C.  449;  12  8.  E.  Rep.  427  (1890). 

Tennetsee.—  Wtkds^orth  v.  Telegraph  Co.,  86  Tenn.  695;  8  S.  W.  Rep.  574 

Texas. —  In  addition  to  the  Texas  cases  cited  in  note,  3  Am.  R.  R.  &  Corp. 
Rep.  506,  wp  refer  to  the  following  of  more  recent  date:  Gulf,  etc.,  R.  Co. 
V.  Richardson,  79  Tex.  649;  15  S.  W.  Rep.  689  (1891);  Western  Union  Tel. 
Co.  V.  Rosentreter,  80  Tex.  406;  16  8.  W.  Rep.  25  (1891);  Erie  Telegraph  & 
Telephone  Co.  v.  Grimes,  82  Tex.  89;  17  8.  E.  Rep.  881  (1891);  Western  Union 
Tel.  Co.  V.  Lydon,  82  Tex.  364;  188.  W.  Rep.  701  (1891);  Western  Union  Tel. 
Co.  V.  Nations,  82  Tex.  589;  18  8.  W.  Rep.  709  (1891);  Potts  v.  Western  Union 
Tel.  Co.,  82  Tex.  545;  18  8.  W.  Rep.  604  (1891);  Western  Union  Tel.  Co.  v. 
Houghton,  82  Tex.  561;  17  8.  W.  Rep.  846  (1891);  Western  Union  Tel.  Co.  v. 
Beringer,  84  Tex.  88;  19  8.  W.  Rep.  836  (1892).  The  following  are  recent 
cases  to  the  same  effect  in  the  Court  of  Ciyil  Appeals:  Western  Union  Tel.  Co. 
V.  Evans,  23  8.  W.  Rep.  998  (1893);  Western  Union  Tel.  Co.  v.  Neel,  25  8.  W. 
Rep.  661  (1894);  Western  Union  Tel.  Co.  v.  Proctor,  25  8.  W.  Rep.  811  (1894); 
Western  Union  Tel.  Co.  v.  Jobe,  25  8.  W.  Rep.  1036  (1894). 

In  the  recent  case  of  Gulf,  C.  &  8.  F.  R.  Co.  v.  Trott,  25  8.  W.  Rep.  419, 
decided  by  the  Supreme  Court  of  Texas  February  19,  1894,  the  Court  of  Civil 
Appeals  made  a  submission  in  the  following  language  :  ''  In  the  above-styled 
and  numbered  cause  now  pending  in  our  court,  the  appellee  claimed  and 
recovered  damages  in  the  County  Court  for  alleged  negligence  on  part  of 
appellant  company,  whereby  appellee's  team  of  horses,  hitched  to  a  wagon  in 
which  he  was  traveling,  were  frightened,  and  caused  to  break  his  wagon,  and 
put  him  in  fear  and  fright  as  to  his  own  personal  safety,  and  caused  him  great 
mental  suffering,  vexation  and  anxiety  of  mind.  There  was  evidence  tending 
to  support  all  of  these  allegations.  There  was  no  averment  or  proof  of  any 
physical  injury  to  appellee.  The  court  instructed  the  jury  that  if  they  found 
for  appellee,  and  found  that,  as  the  result  of  the  negligence  complained  of,  he 
was  frightened,  put  in  fear  for  his  personal  safety,  and  caused  mental  pain  or 
anxiety,  they  should  allow  him  fair  and  reasonable  compensation  therefor. 
The  evidence  did  not  present  any  issue  as  to  exemplary  damages,  and  the  jury 
were  so  instructed.  With  this  explanation,  this  court  certified  to  the  Supreme 
Court  for  decision  the  following  questions:  (1)  In  an  action  for  damages,  based 
upon  tortious  and  negligent  conduct  of  a  defendant,  where  the  wrongful  act 
causes  damages  to  plaintiff's  property,  but  no  physical  injury  to  plaintiff,  is 
mental  suffering  an  element  of  actual  damages  ?  (2)  Can  actual  damages  be 
recovered  for  mental  suffering,  where  there  is  no  physical  injury,  no  injury  to 
property,  nor  other  element  of  actual  daniages  ? "  The  Supreme  Court 
answered  these  questions  in  the  negative,  adopting  the  reasoning  to  be  found  in 
Railway  Comrs.  v.  Coultas,  13  App.  Cas.  222;  Sneesby  v.  Railway  Co.,  1  Q. 
B.  D.  42,  and  Ewing  v.  Railway  Co.,  147  Penn.  St.  40;  28  Atl.  Rep.  340,  and 
relying  also  upon  the  following:  Wyman  v.  Leavitt,  71  Maine,  227;  Railroad 
Co.  V.  McGinnis,  46  Eans.  109;  26  Pac.  Rep.  453;  Canning  v.  Williamstown,  1 
Cush.  451;  Johnson  v.  Wells,  6  Nev.  224;  Railway  Co.  v.  Stables,  62  111.  818; 
Lynch  v.  Knight,  9  H.  L.  Cas.  577;  Joch  v.  Dunkwardt,  65  111.  881. 
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[Ctontaining  references  to  both  the  reported  cases  and  the  notes.] 


ABUTTING  OWNERS. 

See  Change  of  Grade  ;  Railroads 
IN  Streets  ;  Municipal  Corpora- 
tions. 

1.  Right  of  abutter  to  use  space 
beneath  sidewalk  and  make  openings 
into  it.     688  note  1. 

2.  Rights,  duties  and  liabilities  of 
abutters  as  to  openings  in  or  near 
sidewalk.     688  note. 

8.  Abutting  owners,  who  do  not 
own  the  fee  oi  the  street,  have  certain 
proprietary  rights  therein, .  of  which 
they  cannot  be  deprived  without  just 
compensation,  the  chief  of  which  are 
the  easements  of  light,  air  and  ac- 
cess.   108. 

ACCIDENT  INSURANCE. 
See  Insurance,  74-101. 

ADJOINING  PROPRIETORS. 

The  test  of  the  permissible  use  of 
one's  own  land  is  not  whether  the  use 
causes  damage  to  his  neighbor,  but 
whether  the  use  is  a  reasonable  ex- 
ercise of  the  dominion  which  the 
owner  of  property  has  by  virtue  of 
his  ownership  over  his  property,  hav- 
ing regard  to  all  interests  affected,  his 
own  and  those  of  his  neighbors,  and 
having  in  view  also  public  policy.    92. 

AGENTS. 
See  Insurance,  1,2;  Receivers. 

APPLICATION. 
See  Insurance,  8-5,  81-88. 

ARBITRATION. 
See  Insurance,  6-12. 


BANKS  AND  BANKING. 

Deposits  and  depositors. 

1.  The  contract  arising  bv  the  im- 
plication of  law  from  a  dfeposit  of 
money  in  a  bank  is  that  the  bank  will 
pay  out  the  money  in  such  sums  and 
to  such  persons  as  the  depositor  shall 
designate  bv  his  checks.     146  note  1. 

2.  Whether  deposit  general  or 
special.     146  note  1. 

3.  A  bank  which  receives  from  a 
depositor  a  check  drawn  on  itself  by 
another  person,  and  gives  the  depositor 
credit  therefor,  thereby  pays  the 
check,  and  cannot  afterwards  deduct 
the  amount  of  such  check  from  the 
depositor's  account  without  his  con- 
sent.    147  note  2. 

4.  Duty  and  liability  of  bank  when 
it  knows,  or  has  reason  to  believe,  that 
the  deposit  of  its  customer  consists  in 
whole  or  in  part  of  trust  funds  belong- 
ing to  a  third  party.     146  note  1. 

5.  When  bank  by  mistake  charges  a 
check  of  its  depositor  at  $l,dOO  in- 
stead of  $900,  the  failure  of  the  de« 
positor  to  discover  the  mistake  for 
over  twenty  years  will  not  estop  him 
from  suing  for  the  difference.  146 
note  1. 

Checks  and  drafts. 

6.  Where  the  payee  of  a  bank  check 
has  it  certified  by  the  bank,  he  thereby 
releases  the  drawer  from  liability 
thereon.     147  note  8. 

7.  Where  the  drawer  of  a  check  in 
his  own  behalf  has  the  check  certified 
before  delivering  it  to  the  payee,  he  ia 
not  discharged  tiom  liability  on  the 
check.     147  note  8. 

8.  Where  the  drawer  of  checks  has 
no  funds  in  the  bank,  it  is  not  neces- 
sary, before  commencing  action  on  the 
checks,  to  present  them  to  the  bank 
for  payment.     147  note  8. 

0.  A  bank  cannot  refuse  to  cash  a 
check,  though  it  knows  that  the  check 
was  drawn  in  payment  of  a  bet  made 
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in  violation  of  law,  and  the  fact  that  a 
check  was  so  cashed  is  not  ground  on 
which  the  drawer  can  recover  the 
amount  from  the  bank.     147  note  8. 

10.  Where  the  parties  so  agree,  a 
check  may  be  given  and  received  in 
absolute  discharge  of  a  debt,  and 
whether  it  was  so  given  and  received 
is  a  question  of  fact  to  be  determined 
from  the  evidence.     148  note  3. 

11.  The  fact  that  a  drawer  of  a  check 
adds  to  his  signature  the  words,  **  Agt. 
Glass  Buildings/'  is  sufficient  to  put 
the  payee  on  inquiry  as  to  the  owner- 
ship of  the  fund  drawn  on.  148 
note  8. 

12.  Whether  the  title  to  a  check  de- 
posited with  a  bank  passes  to  the  bank 
before  collection,  is  a  question  of  fact, 
depending  upon  the  circumstances  and 
course  of  dealing  in  each  particular 
case.     148  note  3. 

13.  What  amounts  to  due  diligence 
in  presenting  checks      148  note  3. 

14.  Checks  drawn  by  the  cashier  of 
a  bank,  payable  to  fictitious  persons, 
whose  names  he  indorses  thereon,  are 
in  effect  payable  to  bearer,  and  pay- 
ment of  such  checks  by  the  drawee  is 
binding  on  the  bank.     141. 

16.  Checks  to  the  order  of  a  real  per- 
son but  not  intended  for  delivery  to 
such  person,  are  in  effect  payable  to  a 
fictitious  person.     141. 

Certificate  of  deposit. 

16.  The  certificate  of  a  bank,  show- 
ing that  a  certain  person  had  deposited 
therein  so  many  dollars  **  in  checks," 
payable  to  the  order  of  himself,  does 
not  show  a  promise  to  pa^  the  amount 
specified  in  money,  and  is  not  negoti- 
able.    148  note  4. 

Collections. 

17.  Where  a  payee  of  a  draft  selects 
a  bank  as  his  collecting  agent,  he  is 
presumed  to  know  and  assent  to  the 
methods  bv  which  such  trans:ictions 
are  effected  through  banking  customs. 
149  note  5. 

18.  In  an  action  against  a  bank  for 
negligence  in  failing  to  collect  a  draft 
Bent  to  it  for  collection,  the  burden  is 
on  plaintiff  to  show  that  the  drawee 
•was  solvent  and  the  draft  collectible. 
149  note  5. 

19.  A  bank  receiving  a  certificate  of 
deposit  for  collection  and  mailing  it  to 
the  bank  which  first  issued  it,  with  a 
request  for  a  remittance,  is  guilty  of 
negligence.     149  note  5. 


20.  Where  a  bank  receives  a  draft 
'  for  collection  it  has  no  right  to  delay 

presentment  in  order  to  obtain  security 
for  a  debt  of  its  own  from  the  drawee. 
150  note  5. 

21.  l^ght  of  owner  of  draft  to  re- 
cover proceeds  in  hands  of  sub-agent. 

150  note  7. 

22.  Right  of  creditor  of  owner  to  at- 
tach proceeds  in  hands  of  sub-agent. 

151  note  8. 

28.  Insolvency  of  collecting  b.ink  — 
whether  paper  deposited  for  collection 
or  the  proceeds  thereof  is  a  trust  fund. 
151  note  9;  152  note  10. 

24.  What  amounts  to  negligence  on 
the  part  of  collecting  bank.  149 
note  5. 

25.  Whether  bank  responsible  for 
negligence  of  sub-agents  with  respect 
to  paper  received  for  collection.  150 
note  6. 

Officers. 

26.  Where  an  officer  of  a  bank  con- 
ceals the  defalcation  of  another  officer, 
his  knowledge  of  the  transaction  is  not 
chargeable  to  the  bank,  so  as  to  set 
running  the  Statute  or  Limitations,  as 
against  a  claim  against  the  defaulting 
officer  for  the  amount  of  the  loss.  154 
note  15. 

27.  Directors  will  not  be  held  per- 
sonally liable  for  losses  except  in  cases 
of  active  or  passive  fraud  or  extreme 
negligence.     229  note  2. 

28.  The  vice-president  and  general 
executive  officer  of  a  national  bank  has 
no  power  to  borrow  so  large  a  sum  as 
^200,000  at  four  months'  time  for  the 
bank  in  the  absence  of  special  authority 
from  the  board  of  directors,  and  per- 
sons deahng  with  him  are  presumed  to 
know  the  extent  of  his  powers  in  this 
regard,     220. 

29.  Who  may  ratify  and  what 
amounts  to  ratification  of  such  an 
unauthorized  loan.     220. 

80.  The  president  of  a  national  bank 
has  no  power  inherent  in  his  office  to 
bind  the  bank  by  tlie  execution  of  a 
note  in  its  name.     229  note  4. 

31.  The  cashier  of  a  national  Imnk 
has  no  power  to  bind  it  to  pay  the  draft 
of  a  third  person  on  one  of  its  custom- 
ers, to  be  drawn  at  a  future  day,  when 
it  expects  to  have  a  deposit  from  him 
sufficient  to  cover  it,  and  no  action  lies 
against  the  bank  for  its  refusal  to  x>&y 
such  a  draft.     230  note  4. 

32.  A  bank  is  bound  by  the  act  of  its 
cashier  in  drawing  checKs  in  its  name^ 
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though  with  the  intent  of  embezzling 
the  proceeds,  and  payment  of  the 
checks  bj  the  drawee  is  binding  on 
the  bank.    141. 

MucdlaTieaus. 

88.  A  note  payable  to  the  cashier  of 
a  bank  is  to  be  aeemed  payable  to  the 
bank,  and  the  bank  may  sue  thereon  as 
payee.     154  note  16. 

34.  In  an  action  by  a  bank  for  over- 
drafts paid  on  defendants'  checks, 
where  it  appeared  that  plaintiff  was 
instructed  by  defendants  to  cash  no 
checks  not  countersigned  by  their 
bookkeeper,  and  that  the  checks  for 
which  recovery  is  sought  were  not  so 
countersigned,  the  burden  is  on  plain- 
tiff to  show  that  defendants  received 
the  benefit  of  the  amount  so  drawn. 
154  note  17. 

85.  Converting  state  bank  into  na- 
tional bank  not  a  "  closing  of  its  busi- 
ness."   229  note  1. 

86.  Right  of  bank  to  recover  money 
paid  by  it  on  a  raised  draft  of  its  own 
correspondent.     154  note  13. 

87.  Whether  banks  are  proper  sub- 
jects for  the  imposition  of  a  license 
under  police  regulations  is  a  matter 
for  legislative  determination.  154 
note  14. 

38.  Liability  of  bank  upon  its  draft, 
raised  by  its  clerk  and  by  him  sold  to 
the  plaintiff.     158  note  12. 

National  banks, 

39.  A  national  bank  is  liable  for 
fraudulent  representations  made  by  it 
through  its  cashier  to  another  bank  as 
to  the  financial  responsibility  of  a  cus- 
tomer.    228  note  1. 

40.  A  liability  incurred  by  a  national 
bank  in  excess  of  its  capital  stock  is 
void  and  cannot  be  enforced  against  the 
bank.     228  note  1. 

41.  The  provision  of  the  Revised 
Statutes  of  the  United  States,  that  a 
national  bank,  after  its  failure,  may 
deliver  special  deposits,  is  a  legislative 
recognition  of  the  power  of  national 
banks  to  receive  special  deposits.  229 
note  1. 

42.  The  fact  that  a  state  law  declares 
that  no  corporation  shall  interpose  the 
defense  of  usury  does  not  prevent  a 
corporation,  when  sued  by  a  national 
bank  for  usurious  interest,  from  set- 
ting up  in  defense  that  the  transaction 
is  illegal  under  the  Revised  Statutes  of 
the  United  States,  section  5197,  which 
forbids  national  banks  from  charging 
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interest  in  excess  of  the  rate  allowed 
by  state  laws.     229  note  8. 

43.  The  courts  of  record  of  the  state 
have  jurisdiction  in  actions  brought 
under  sections  5197  and  5198  of  the 
Revised  Statutes  of  the  United  States 
to  recover  from  national  banks  the 
penalty  for  knowingly  ti\king,  receiv- 
ing, reserving  or  cnarc^ng  a  greater 
rate  of  interest  than  is  allowed  by  law. 
229  note  3. 

44.  A  loan  made  by  a  national  bank 
to  an  association  or  person  of  a  greater 
amount  or  proportion  than  is  permitted 
by  law  does  not  render  the  security 
taken  for  such  loan  void.    280  note  6. 

45.  Revised  Statutes  United  States, 
which  forbid  national  banks  to  make 
loans  on  the  security  of  shares  of  their 
own  capital  stock,  does  not  invalidate 
such  a  loan,  since  onlv  the  government 
can  take  advantage  oi  the  breach  of  the 
law.     230  note  5. 

46.  A  corporation  which  holds  cer- 
tain shares  of  stock  in  a  national  bank 
as  collateral  security  for  a  loan,  and  is 
carried  on  the  registry  of  the  bank  as 
the  holder  of  such  stock  "as  pledgee," 
is  not  subject,  on  the  bank's  insol- 
vency, to  the  statutory  liability  of  a 
stockholder.     230  note  6. 

47.  Married  women  who  are  permit- 
ted by  the  laws  of  the  state  in  which 
they  reside  to  become  shareholdera  in 
national  banks,  are  liable  to  assess- 
ments thereon  under  the  national  bank- 
ing laws.     230  note  6. 

48.  Creditora  of  an  insol  vent  national 
bank  cannot  be  required,  in  proving 
their  claims,  to  allow  credit  for  any 
collections  made  after  the  date  of  the 
declared  insolvency,  from  collateral 
securities  held  by  them.     231  note  9. 

49.  Preferences  in  case  of  insolvency. 
231  note  7. 

50.  Set-off  in  case  of  insolvency. 
231  note  8. 

51.  An  assessment  of  the  entire  capi- 
tal stock  of  a  national  bank  "  in  solido  " 
against  the  bank  is  invalid.  232  note  10. 

52.  Mandamus  to  compel  officcre  of 
bank  to  exhibit  list  of  shareholdera. 
233  note  10. 

53.  Meaning  of  the  phrase  "other 
moneyed  capital"  in  United  States 
statute.     232  note  10. 

54.  Criminal  offenses  under  National 
Banking  Act.     233  note  11. 

BILL  OF  LADING. 
Bee  Carriebs,  2,  8. 
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BLASTING. 
See  Bailboads,  4^52. 

BUILDING    AND    LOAN    ASSO- 
CIATIONS. 

1.  Where  the  premium  and  interest 
for  a  loan  together  amount  to  more 
than  the  lawful  rate  of  interest,  the 
loan  is  usurious.    540. 

2.  The  dealings  of  building  and 
loan  associations  with  their  own  stock- 
holders differ  from  ordinary  loan 
transactions  to  such  an  extent  as  to 
warrant  the  legislature  in  excepting 
such  associations,  as  to  such  dealings, 
from  the  operation  of  the  provisions 
of  the  General  Usury  Law.    554  note  4. 

3.  An  Illinois  stockholder  in  a 
foreign  homestead  loan  association 
doing  business  in  Illinois  may  with- 
draw his  stock  on  thirty  days  notice 
according  to  Illinois  statute,  regard- 
less of  the  provisions  of  his  stock  cer- 
tificate.   553  note  2. 

4.  A  shareholder  in  a  building  and 
loan  association,  whose  officers  have 
so  mismanaged  its  affairs  that  its 
assets  amount  to  less  then  two-thirds 
of  the  capital  paid  in,  is  entitled  to 
have  the  corporate  assets  placed  in  the 
hands  of  a  receiver.     554  note  6. 

5.  Insolvent  associations  —  adjust- 
ment of  accounts  between  borrowing 
and  non-borrowing  members.  554 
note  7. 

6.  May  have  different  sorts  of  stock 
under  New  York  statute.    553  note  1. 

BONDS. 

Pmoer  to  tssu^  —  constitutional  limita- 
tions. 

1.  Under  authority  "to  borrow 
money  for  the  use  of  the  city,"  the 
city  has  power  to  issue  bonds  for 
money  so  borrowed.     530  note  1. 

2.  The  power  of  a  municipal  cor- 
poration to  issue  negotiable  paper 
will  not  be  deduced  from  uncertain 
inferences,  and  can  be  conferred  only 
by  language  which  leaves  no  reason- 
able doubt  of  an  intention  to  confer  it. 
530  note  1. 

3.  Statutory  authority  to  issue  and 
market  bonds,  which  arc  to  run  for  a 
lonff  period  of  time  and  bear  interest, 
held  to  authorize,  by  implication, 
bonds  negotiable  in  form.     580  note  1. 

4.  Constitutional   limitations   upon 


amount  of  indebtedness — constructioa 
and  application.    530  note  2. 

5.  Bonds  issued  in  violation  of  Con- 
stitution are  void.     531  note  8. 

6.  County  bonds  are  invalid,  even, 
in  the  hands  of  bona  tide  purchasers, 
when  issued  without  compliance  with 
a  constitutional  requirement  that  pro- 
vision shall  be  made,  at  the  time  of 
incurring  any  debt,  for  levying  a  suffi- 
cient tax  to  create  a  sinking  fund  of 
two  per  cent  in  addition  to  meeting 
the  interest.     531  note  3. 

7.  Under  act  of  Texas  authorizing  a 
county  to  issue  bonds  for  building  a 
court  house,  a  county  has  no  authority 
to  issue  bonds  for  the  erection  of  a 
jail  and  court  house  combined,  which 
IS  to  be  used  as  a  court  house  only 
until  a  separate  court  house  shall  be 
built.     532  note  4. 

8.  A  statute  which  authorized  a 
town  to  subscribe  for  stock  of  a  rail- 
road company,  and  to  raise  by  loans 
or  taxes  the  money  required  to  pay 
therefor,  conferred  on  the  town  by 
implication  the  power  to  issue  bonds. 

532  note  4. 

9.  What  is  a  "county  purpose  "  for 
which  bonds  may  be  issued  —  improv- 
ing navigation  of  river.     532  note  5. 

10.  A  beet  sugar  factonr  not  an 
"internal  improvement"  for  which 
bonds  may  be  issued.    5S2  note  6. 

11.  Authority  to  subscribe  for  stock 
and  issue  bonds  therefor  does  not 
authorize  a  donation  of  bonds.  532 
note  6. 

12.  What  amounts  to  a  donation  of 
bonds  —  sale  of  stock  back  to  company 
for  a  nominal  consideration  in  bonds. 

533  note  8. 

Elections. 

13.  Notice  of  election  to  rote  upon 
the  issue  of  bonds  —  form  and  suffi- 
ciency.    533  note  9. 

14.  Proper  notice  must  be  affirma- 
tively proved  to  sustain  validity  of 
bonds.    535  note  10. 

15.  Other  matters  pertaining  to  elec- 
tions to  vote  upon  the  issue  of  bonds. 
535  note  11. 

Estoppel  —  recitah — hana  fide  holders. 

16.  Effect  of  recitals  in  bonds  as  an 
estoppel  in  favor  of  bona  fide  holders. 
537  note  16. 

17.  Recitals  in  county  bonds  signed 
and  issued  by  officers  not  authorized 
to  issue  them  are  not  binding  upon  the 
county.    638  note. 
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18.  A  recital  in  county  bonds  that 
they  are  issued  "pursuant  to  an  order 
of  the  County  Court "  puts  all  persons 
dealing  in  the  bonds  upon  inquiry  as 
to  the  terms  of  the  order.    538  note. 

19.  Municipalities  are  not  estopped 
by  recitals  in  their  bonds,  except  as  to 
matters  of  fact,  nor  even  then  if  the 
facts  recited  are  matters  of  public 
record,  open  to  the  inspection  of  every 
inquirer.     539  note  16. 

20.  A  purchaser  of  municipal  bonds 
is  bound  to  ascertain  -whether  the  mu- 
nicipality has  power  to  issue  them,  and 
an  utter  want  of  such  power  is  not 
cured  by  any  recitals  in  the  bonds. 

539  note  16. 

21.  Estoppel  of  county  by  recitals 
in  its  records  as  to  sufficiency  of  peti- 
tion for  election  to  vote  on  the  issue  of 
bonds.     539  note  17. 

22.  Hedtal  of  authority  imder  which 
bonds  are  issued  not  conclusive  on 
boiidholder.    540  note  18. 

Exeessite  issue — rights  of  holders, 

23.  An  issue  of  countv  bonds  in  aid 
of  a  railroad  in  excess  oi  limit  is  void 
in  toto  and  cannot  be  enforced  to  ex- 
tent authorized.     520. 

%L  The  holders  of  such  bonds  have 
no  remedy  in  equity  to  enforce  any 
part  of  such  bonds  either  on  the  theory 
that  the  county  has  received  a  consia- 
eration  therefor  in  the  construction  of 
the  railroad,  or  intended  to  make  a 
valid  donation,  or  otherwise.     520. 

25.  Where  bonds  are  issued  at  one 
time  in  excess  of  the  amount  author- 
ized, the  holders  are  severally  entitled 
to  enforce  them  in  the  proportion  of 
the  authorized  issue  to  the  total  issue. 

540  note  20. 

26.  Where  bonds  are  issued  at  differ- 
ent times  under  an  act  limiting  the 
total  amount  to  be  issued,  the  fact  that 
bonds  are  issued  beyond  the  limit  does 
not  invalidate  such  bonds  as  were 
issued  and  sold  before  the  limit  was 
reached.    540  note  20. 

MiseeUaneoue. 

27.  Bonds  must  comply  with  stat- 
utes specifying  what  they  must  show 
upon  their  face.    536  note  12. 

28.  Bonds  must  conform  to  statute 
as  to  time  of  payment.     536  note  13. 

29.  Railroad  company  must  comply 
with  conditions  precedent  before  being 
entitled  to  bonas  voted  in  its  favor. 
686  note  14 


30.  Whether  bonds  voted  to  one  rail- 
road company  can  be  claimed  by  its 
grantee  and  successor.     540  note  19. 

31.  A  proposition  to  vote  bonds  in 
aid  of  a  railroad,  when  accepted,  is  in 
the  nature  of  a  contract,  and  if  the 
electors,  through  false  or  fraudulent 
representations  of  the  officers  of  the 
donee,  have  been  induced  to  vote  such 
aid,  a  court  of  equity  in  a  proper  case 
will  relieve  as  against  such  bonds. 
537  note  15. 

32.  Where  a  village  council  author- 
izes the  president  and  clerk  to  sicn 
bonds,  but  gives  no  authority  to  de- 
liver them,  a  delivery  by  the  president 
confers  on  the  holder  no  right  to  en- 
force payment.     541  note  21. 

33.  Officers  may  issue  less  than 
amount  of  bonds  authorized.  541 
note  21. 

34.  Compelling  levy  of  taxes  to  pay 
bonds.     541  note. 

35.  Whether  bonds  constitute  a  part 
of  the  general  indebtedness  of  city  is- 
suing them.     541  note. 

36.  Laws  passed  subsequent  to  the 
issue  of  bonds  which  unduly  restrict 
the  right  of  the  holder  to  enforce  pay- 
ment, impair  the  obligation  of  the  con- 
tract evidenced  by  the  bonds.  541 
note  21. 

37.  Five  persons  as  taxpayers 
brought  suit  against  the  mayor  and 
clerk  of  a  city,  who  were  authorized 
to  execute  ana  deliver  bonds  to  a  com- 
missioner for  sale,  to  restrain  the  issue 
of  such  bonds,  and  were  defeated. 
Afterwards  two  of  the  five  sued  the 
city  and  its  marshal  to  restrain  the 
collection  of  taxes  to  pay  interest  on 
the  bonds.  Held,  that  there  was  suf- 
ficient identity  of  parties  to  justify 
the  application  of  the  defense  of  res 
ad  judicata.    542  note. 

CANCELLATION. 
See  Insurance,  13,  14 

CARRIERS. 

I.  In  Generaii. 
II.  Discrimination. 

See  Street  Railroads. 

I.  In  General. 

1.  When  goods  are  shipped  from 
New  York  to  Chicago,  the  contract  of 
shipment  will  be  controlled  by  the  laws 
of  New  York.     19. 


Carriers 
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2.  Acceptance  of  a  bill  of  lading 
containing  conditions,  after  the  goods 
have  been  received  by  the  carrier,  and  j 
partly  transported  by  him  under  an  , 
oral  contmct  without  such  conditions,  ' 
does  not  make  the  conditions  binding 
on  the  shipper.     19. 

3.  A  earner  gave  a  shipper  a  receipt 
for  goods  which  referred  to  a  bill  of 
lading  to  be  ^iven  thereafter,  and  di- 
rected attention  to  certain  conditions 
printed  on  the  back.  There  had  been 
a  previous  oral  agreement  in  regard  to 
the  shipment  of  the  goods.  Held,  that 
the  receipt  did  not  constitute  a  contract 
of  shipment,  and  that  the  conditions 
were  a  mere  notice,  not  binding  on  the 
shipper.     19. 

Limiting  liability. 

4.  A  stipulation  in  a  contract  for 
the  shipment  of  live  stock,  that  the 
carrier  shall  not  be  liable  for  injuries 
to  the  stock,  though  caused  bv  the  neg- 
ligence of  its  servants,  is  voii.     354. 

6.  In  the  absence  of  an  agreed  valu- 
ation, a  contract  for  transportation  of 
horses  by  a  railroad  company,  provid- 
ing "that the  liability  of  the* company 
shall  not,  in  any  event,  exceed  one 
hundred  dollars  per  head "  for  dam- 
ages resulting  from  its  negligence,  is 
void.     864. 

6.  "When  receipt  or  bill  of  lading 
with  limitations  of  liability  not  bind- 
ing upon  the  shipper  —  effect  of  prior 
oral  agreements  or  negotiations.  25 
note. 

7.  Limiting  liability  in  case  of  gra- 
tuitous passengers.     719  note  1. 

8.  Right  to  hmit  liability  for  negli- 
gence in  case  of  passengers  not  paying 
rare,  but  for  whose  transportation  the 
carrier  receives  some  consideration. 
720  note  2. 

Regulation  of  charges  —  rea807uiblenef» 
of  rates. 

9.  A  state  has  an  undoubted  ri^ht 
to  regulate  the  fares  and  freights  which 
may  be  charged  and  received  by  rail- 
roads or  other  carriers,  and  such  regu- 
lation may  be  effected  by  means  or  a 
commission.     641 ;  674  note  1. 

10.  Power  of  state  to  regulate  the 
charges  of  federal  railroad  corpora- 
tions with  respect  to  intrastate  traffic. 
674  note  2. 

11.  Common  carriers  are  entitled  to 
charge  a  reasonable  compensation  and 
no  more.    619  note  1. 


12.  The  determination  of  a  question 
as  to  the  reasonableness  of  rates  for 
carriage  imposed  by  a  state  upon  a 
railroad  company  may  be  affected  by 
the  fact  that  part  of  the  railroad  owned 
and  operated  by  it  is  outside  the  state. 
674  note  1. 

18.  Where  it  appears  that  a  railroad 
cost  more  than  its  stock  and  bonds  out- 
standing; that  it  has  been  and  is  eco- 
nomical! v  managed;  that  it  has  volun- 
tarily reauced  its  tariffs  an  aggregate  of 
more  than  fifty  per  cent;  that  it  has 
never  paid  any  dividend  on  its  stock 
and  that  a  system  of  rates  established 
by  commissionera  will  so  reduce  the 
earnings  that  they  will  not  pay  the 
interest  on  the  bonded  debt  above 
operating  expenses,  such  rates  will  be 
enjoined  as  unjust  and  unreasonable. 
641. 

14.  A  bill  by  shipper  will  not  lie  to 
enjoin  the  adoption  and  enforcement 
of  rates  fixed  by  railroad  commission- 
ers.    676. 

II.  Discrimination. 

Statutes. 

15.  Federal  and  state  statutes  as  to 
discrimination  and  undue  preference 
or  prejudice.     273  note  2. 

16.  English  statutes  as  to  discrimi- 
nation and  undue  preference  or  preju- 
dice.    274  note  8. 

17.  Statutes  prohibiting  discrimina- 
tion and  undue  preference  or  pre'judice 
are  declaratory  of  the  common  law. 
276  note  4. 

Wliat  constitutes  unjust  discrimination 
—  various  instafices  of  discrimina- 
tion. 

18.  The  making  of  special  rates  on 
coal  to  a  manuracturing  corporation 
for  use  in  its  business,  pursuant  to  a 
contract  with  the  promoters  of  the  cor- 
poration before  its  organization,  is  not 
an  unjust  discrimination  against  coal 
dealers  in  the  same  place.     252. 

19.  The  fact  that  the  manufacturing 
concern,  without  the  knowledge  of  the 
railroad  company,  sold  to  its  employees 
coal  so  carried  for  it  is  immaterial,  in 
the  absence  of  proof  that  any  damage 
resulted  therefrom  to  the  coal  dealer. 
252. 

20.  Differences  in  circumstances  and 
conditions  held  to  justify  a  discrimina- 
tion in  charges.    252. 

21.  When  the  facts  are  ascertained 
or   undisputed  the  question   of   the 
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existence  of  an  *'  undue  or  unreason- 
able discrimination  "  is  for  the  court. 
252. 

22.  Lawful  discriminations  are  not 
made  unlawful  by  secrecy.     252. 

23.  At  common  law  all  shippers 
stand  on  an  absolute  equality  with 
reference  to  transportation  by  com- 
mon carriers,  and  no  such  carrier  has 
the  right  to  discriminate  in  favor  of 
one  as  against  another.     680. 

24.  A  contract  to  carry  freight  at 
less  than  the  schedule  rate  by  allowing 
and  paying  a  rebate  is  not  prima 
facie  void,  either  at  common  law  or 
under  the  Constitution  of  Colorado. 
630. 

25.  Validity  of  contract  for  rebates. 
638  note. 

26.  Discrimination  between  locali- 
ties.    803  note  16. 

27.  Erery  circumstance  which  af- 
fects the  cost  of  service,  as  between 
two  localities  served  bv  the  same  road, 
affords  a  legitimate  basis  for  a  dif- 
ference in  rates.     305  note. 

28.  The  volume  of  traffic  to  one 
place  may  be  so  much  greater  than  to 
another  that  it  can  be  worked  more 
economicall^%  and  this  is  held  to 
justify  a  difference  in  rates  in  favor 
of  the  place  having  the  greater  traffic. 
805  note. 

29.  The  rates,  as  between  localities, 
should  be  relatively  just  and  equal. 
305  note. 

30.  Whether  the  fact  that  one 
locality  enjoys  competition  in  trans- 
portation is  a  factor  to  be  considered 
in  determining  whether  the  rates 
between  that  and  other  localities  served 
bv  the  same  road  are  relatively  just. 

305  note. 

81.  A  railroad  cannot  be  said  to  dis- 
criminate against  a  locality  which  it 
does  not  serve,  although  it  may  make 
rates  to  other  localities  which  give  the 
latter  an  advantage  over  the  former. 

306  note. 

82.  It  is  held  that  there  may  be  an 
unjust  discrimination  between  locali- 
ties although  they  are  not  in  com- 
petition.    806  note. 

38.  Discrimination  between  individ- 
uals by  serving  some  and  refusing 
othei-s.     277  note  5. 

34.  Discrimination  in  the  order  of 
forwarding  goods.    277  note  6. 

35.  Discrimination  in  receiving  or 
delivering  freight.    278  note  7. 

36.  A  railroad  company  may  not  j 
discriminate  between  difterent  grain 


elevators  of  the  same  place,  either  by 
contracting  to  deliver  exclusively  to 
certain  favored  elevators,  or  by  charg- 
ing a  discriminating  tariff,  when  all 
are  connected  by  side  tracks  and  are 
equally  accessible.     229  note. 

37.  Affording  free  cartage  to  or 
from  stations  to  some  and  denying  it 
to  others  is  an  undue  preference. 
279  note. 

38.  Discrimimition  between  hack- 
men,  draymen  and  others,  engaged  in 
carrying  goods  and  passengers  to  and 
from  stations.    280  note  8. 

89.  Discrimination  in  facilities  or 
accommodations  afforded  shippers  or 
passengers  at  stations.    281  note  9. 

40.  Granting  side  tracks  to  some  and 
refusing  the  same  to  others,  under 
similar  circumstances,  is  an  Undue 
preference.    281  note  9. 

41.  The  charging  a  ^ross  sum  to 
include  carriage  and  also  collectinff 
and  delivery,  is  an  inequality,  ana 
prejudicial  to  carriers  who  do  their 
own  collecting  and  delivering.  309 
note  17. 

42.  The  affording  any  facilities  to 
its  own  agents  or  to  favored  carriers 
in  the  receiving  or  delivery  of  goods, 
which  are  denied  to  other  carriers,  is 
an  undue  prejudice  of  the  latter.  309 
note  17. 

48.  The  accommodations  afforded 
passengers  at  stations  must  be  the 
same  or  equal  for  all.     282  note  9. 

44.  Discrimination  in  the  quality  of 
the  service  rendered.     282  note  10. 

45.  Distinctions  based  upon  quan- 
tity —  less  than  carloads,  carloads  and 
trainloads.     282  note  11. 

46.  Discriminations  in  aid  of  indus- 
trial enterprises  or  based  upon  the 
uses  and  purposes  for  which  the  ^oods 
are  intended  or  upon  the  ultimate 
destination  of  the  traffic.     285  note  12. 

47.  Discriminations  based  upon  the 
origin  of  the  traffic,  or  made  in  favor 
of  traffic  which  would  otherwise  seek 
a  different  route.     287  note  18. 

48.  Discrimination  by  means  of 
classification.    295  note  14. 

49.  Discrimination  between  com- 
modities,    295  note  14. 

50.  Group  rates  —  whether  a  dis- 
crimination.    801  note  15. 

51.  Discriminations  against  express 
companies  and  against  carriers  of  ex- 
press matter.     807  note  17. 

52.  Discriminations  based  upon  the 
shipment  of  large  aggregate  or  guar- 
anteed quantities.    ^9  note  18. 
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53.  Reduced  rates  in  consideration 
of  collateral  agreements  not  relating  to 
the  traffic  in  question.     316  note  20. 

54.  Reduced  rates  in  consideration  of 
contracts  securing  to  the  carrier  the 
whole  or  some  portion  of  the  shipper's 
business  for  a  specified  time  or  other 
like  advantages  —  season  contracts. 
314  note  19. 

55.  A  railroad  company  cannot  dis- 
criminate in  its  local  rates,  according 
as  traffic  comes  or  goes  by  one  connect- 
ing carrier  or  another.     318  note  21. 

56.  Discrimination  between  oil  ship- 
ped in  tanks  and  oil  shipped  in  barrels. 
818  note  21. 

57.  Discrimination  between  connect- 
ing carriers.     317  note  21. 

58.  Under  a  statute  making  it  un- 
lawful for  a  carrier  "to  charge  or  re- 
ceive any  greater  compensation  in  the 
aggregate  for  the  transportion  of  like 
kinds  of  property,  under  similar  cir- 
cumstances and  conditions,  for  a  shorter 
than  a  longer  distance  over  the  same 
line  in  the  same  direction,"  held, 
that  whether  the  transportation  was 
upon  the  same  line,  in  the  same  direc- 
tion and  \mder  similar  circumstances 
and  conditions  was  a  question  for  the 
jury.     606. 

5&.  Held,  also,  that  to  make  out  a 
case  of  unlawful  discrimination  it  was 
not  necessary  to  show  that  any  ship- 
ment was  actually  made  over  the 
greater  distance  on  the  same  dates  as 
plaintiff's  shipments,  since  defendant, 
in  advertising  certain  rates  for  the 
greater  distance,  must  be  deemed  to 
have  '*  cliarged  "  such  rates  within  the 
meaning  of  the  statute.     606. 

Beinedies  for  unjust  ducrimiJiation  — 
damaged. 

60.  Remedies  for  unjust  discrimina- 
tion generally.     619  note. 

61.  Any  sum  exacted  and  paid  in 
excess  of  a  reasonable  charge  may  be 
recovered  back  in  an  action  for  money 
had  and  received.     620  note  2. 

62.  If  discriminative  charges  are  un- 
reasonable in  amount,  an  action  lies  to 
recover  back  the  excess  over  a  reason- 
able sum.     620  note  3. 

63.  Whether  an  action  lies    to  re- 
cover back  any  portion  of  a  discrimi- 1 
native  charge  where  the  same  is  not 
unreasonable  in  itself  —  effect  of  the 
rule  of  equality,     620  note  4, 

64.  A  greater  charge  for  the  sjime 
service,  or  for  a  less  service,  where  the 


greater  includes  the  less,  is  prima 
facie  unreasonable  and  excessive.  623 
note  5. 

65.  The  question  of  voluntary  pay- 
ment in  suits  to  recover  back  excessive 
charges.     625  note  6. 

66.  Action  in  tort  for  damages  occa- 
sioned by  unjust  discrimination.  628 
note  8. 

67.  Remedy  in  equity.     630  note  9. 

68.  Remedy  by  mandamus.  630 
note  10. 

69.  Remedy  by  quo  warranto.  630 
note  11. 

70.  Limitations  —  fraudulent  con- 
cealment of  cause  of  action.  627  note 
7. 

71.  Under  act  making  a  railroad 
company  liable  to  a  person  injured  by 
unjust  jiscrimination  in  charges  **  for 
damages  treble  the  amount  of  injury 
suffered,"  the  "injurj'  suffered" 
must  be  proved,  and  it  is  not  to  be 
measured  by  the  total  amount  of  the 
discriminations  complained  of.     252. 

72.  Where  plaintiff  had  been  charged 
more  for  a  shorter  than  others  were 
charged  for  a  longer  distjincc  over  the 
same  line  in  the  same  direction,  in  vio- 
lation of  the  statute,  he  is  entitled  to 
recover  the  excess  he  has  paid  over  the 
charge  for  the  longer  distance.     606. 

CHANGE    OF    STREET    GRADE. 

1.  Under  a  Constitution  prohibiting 
the  taking  or  damaging  of  private 
property  for  public  use  without  com- 
pensation, a  city  is  liable  for  damages 
to  property  from  a  material  change  in 
the  grade  of  a  street  from  the  natural 
surface.     117;  122  note  1. 

2.  A  city  is  not,  however,  liable  for 
damages  from  such  change  to  improve- 
ments put  on  the  property  after  the 
grade  to  which  the  changers  made  has 
been  established  and  made  a  matter  of 
record.     117. 

3.  Effect  of  Constitution  giving  com- 
pensation for  property  damaged  upon 
a  change  of  grade  ordered  before  but 
made  after  its  adoption.     123  note  5. 

4.  What  amounts  to  a  change  of 
grade  —  lowering  embankments  on 
side  of  street  to  correspond  with  grade 
of  center.     122  note  2. 

5.  Elements  and  measure  of  dam- 
ages.    123  note  4. 

6.  Whether  damages  to  property  on 
intersecting  street  can  be  recovered, 
123  note  3. 
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CHARGES,  REGULATION  OF. 

See  Cabriers,  d-14;  Railroads,  d-18. 

CHECKS. 

See  Banks  and  Banking,  6-15. 

CONFLICT  OF  LAWS. 

See  Interstate  Law. 

CONTRACTS. 

See  Corporations;  Insurance,  15- 
19;  Telegraph  Companies,  11-17. 

1.  The  right  of  individuals  to  con- 
tract cannot  be  limited  by  arbitrary 
legislation  which  rests  on  no  reason  on 
which  it  can  be  defended,  since  this 
would  subvert  the  right  to  enjoy  lib- 
erty, to  acquire  property,  and  to  pur- 
sue happiness,  declared  to  be  inalien- 
able rights  by  the  Constitution.     185. 

2.  Where  a  contract  is  void  at  law 
for  want  of  power  to  make  it,  a  court 
of  equity  has  no  jurisdiction  to  enforce 
such  contract,  or  in  the  absence  of 
fraud,  accident  or  mistake,  to  so  mod- 
ify it  as  to  make  it  legal  and  then  en- 
force it.     520. 

3.  Validity  of  contracts  which  ex- 
onerate a  person  from  liability  for  neg- 
ligence.    710  note. 

CONTRIBUTORY  NEGLIGENCE. 

It  is  not  contributory  negligence  for 
an  intelligent  boy,  ten  years  old,  while 
walking  along  a  sidewalk,  to  grasp  a 
guy  wire  from  an  electric  light  pole 
which  was  hanging  to  the  ground, 
there  being  nothmg  to  indicate  that  it 
was  charged  with  electricity.     418. 

CORPORATIONS. 

See  Directors  and  Officers;  For- 
eign Corporations;  Stock  and 
Stockholders. 

Incorporation  —  vaUdity. 

1.  A  corporation  which  has  for  its 
object  the  purchase  of  land  and  the 
construction  of  houses  thereon,  and 
finally  the  allotment  of  the  lots  and 
liouses  among  the  stockholders  in 
satisfaction  of  their  stock,  is  one  organ- 
ized for  the  purpose  of  carrying  on  a 
lawful  business,  and  authorized  by 


the  general  incorporation  laws  of  Ne- 
braska.   240.    ^ 

2.  Under  act  requiring  certificates  of 
incorporation  to  be  recorded  in  the 
oflice  of  the  recorder  of  the  county 
where  the  chief  operations  are  to  be 
carried  on,  subscribers  who  have  failed 
to  record  their  certificate  do  not  become 
legally  incorporated,  and  are  liable,  as 
partners,  for  company  debts.     502. 

Corporate  existence  —  admisnons  —  es- 
toppel. 

3.  In  an  action  by  the  state  to  forfeit 
a  corporation's  charter,  the  corporation 
is  a  necessary  party  defendant,  and 
making  it  such  is  not  an  admission  of 
its  corporate  character,  so  as  to  pre- 
clude the  state  from  questioning  its 
right  to  corporate  existence.  504 
note  1. 

4.  Filing  an  information  in  quo 
warranto  against  a  corporation  by  its 
corporate  name  is  an  admission  thiat  it 
has  been  legally  incorporated.     1. 

5.  Estoppel  by  contract  to  deny  in- 
corporation.    71  note. 

6.  A  party  who  has  contracted  with 
a  corporation  de  facto,  as  such,  cannot 
be  permitted,  after  receiving  the  bene- 
fits of  his  contract,  to  allege  any  de- 
fects in  the  organization  of  such  cor- 
poration affecting  its  capacity  to 
enforce  such  contract.     63. 

7.  Plaintiff  made  a  contract  with 
defendants  who  were  doing  business 
under  the  name  of  "Hughes  i&  Gaw- 
throp  Company."  He  was  ignorant  of 
any  claim  or  attempt  on  their  part  to 
be  incorporated.  Held,  that  the  name 
did  not  necessarily  indicate  an  incor- 
poration, and  that  plaintiff  was  not 
estopped  by  his  contract  from  treating 
the  defendants  as  partners.     502. 

8.  Acceptance  of  a  note  signed  by 
the  corporate  name,  from  members  of 
an  alleged  corporation,  in  payment  for 
work  done  at  their  request,  does  not 
estop  the  creditor  to  deny  the  corpo- 
rate existence,  and  sue  them,  as  part- 
ners, for  the  price  of  the  work.     502. 

9.  One  who  has  recognized  a  corpo- 
ration by  suing  it  in  its  corporate  name, 
cannot,  in  the  same  proceeding,  be 
heard  to  deny  its  corporate  existence. 
72  note. 

10.  Proof  of  corporate  existence  in 
collateral  proceeding.     604  note  3. 

11.  Evidence  of  the  passage  of  an 
act  incorporating  a  company,  and  that 
certain   persons   are  doing   business 
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under  the  corporate  name,  is  insuffi- 
cient to  prove  that  the  corporation  has 
been  organized  under  the  act.  504 
note  8. 

12.  In  an  action  by  a  national  bank, 
plaintiff  may  prove  that  it  is  a  corpo- 
ration de  facto  by  parol  evidence  that 
it  is  carrying  on  a  general  banking 
business  as  a  national  bank.     72  note  2. 

18.  In  a  suit  against  a  private  corpo- 
ration the  complaint  is  fatally  deiec- 
tive  unless  it  contains  an  unecjuivocal 
averment  that  it  is  a  corporation.  72 
note  2. 

1 4.  Pleading  and  proof  of  incorpo- 
ration.    72  note  2. 

Legislative  control — payment  of  wages. 

15.  Validity  of  act  regulating  the 
payment  of  wages  by  specified  corpo- 
rations.    185,  218  note. 

16.  An  Illinois  statute  that  every 
manufacturing,  mining,  quarrying, 
lumbering,  mercantile,  street,  electric 
and  elevated  railway,  steamboat,  tele- 
graph, telephone  and  municipal  corpo- 
ration, and  every  incorporated  express 
company  and  water  company,  should 
pay  its  employees  weekly  w^as  held  to 
be  unconstitutional.     218  note. 

Insolvent  corporations — preferences. 

17.  The  Ciipital  of  an  insolvent  cor- 
poration is  a  trust  fund  for  the  pay- 
ment of  its  debts.     55. 

18.  The  assets  of  an  insolvent  corpo- 
ration, which  has  ceased  to  do  business, 
with  no  intention  to  resume,  constitute 
a  trust  fund  for  the  payment  of  its 
debts,  and  the  corporation  has  no 
power  to  execute  a  preferential  deed 
of  trust  in  favor  of  certain  creditors, 
whether  officers,  stockholders  or  other- 
wise.    29. 

19.  No  such  power  is  conferred  by 
statutes  authorizing  corporations  (1) 
"to  hold,  purchase,  sell,  mortgage  or 
otherwise  convey  such  real  and  per- 
sonal estate  as  the  purposes  of  the  cor- 
poration shall  require;"  (2)  *' to  enter 
into  any  obligation  or  contract  essential 
to  the  transaction  of  its  authorized 
business;"  or  (3)  "to  borrow  money 
on  the  credit  of  the  corporation,  not 
exceeding  its  authorized  capital  stock, 
and  to  execute  bonds  or  promissory 
notes  therefor,  and  to  pledge  the  prop- 
erty and  income  of  the  corporation," 
as  these  all  relate  to  the  purposes  and 
business  of  the  corporation  as  a  going 
concern.    29. 


20.  Right  of  insolvent  corporation  to 
prefer  creditors.     50  note. 

21.  Whether  directors  of  an  insol- 
vent corporation  may  prefer  them- 
selves.   61  note. 

22.  A  director  of  an  insolvent  corpo- 
ration, who  is  also  a  creditor,  cannot 
take  advantage  of  his  superior  meana 
of  information  to  obtain  a  judgment 
by  confession  from  the  corporation, 
and  so  secure  his  debt  as  against  other 
creditors.     55. 

23.  Who  is  a  laborer  within  statute 
making  claims  for  labor  preferred. 
54  note  2. 

Forfeiture  of  charter. 

24.  The  facts  that  all  the  officers, 
directors  aiid  stockholders  of  a  corpo- 
ration are  non  residents,  and  that  part 
of  its  business  is  transacted  out  of  the 
state,  do  not  constitute  a  ground  of 
forfeiture.     1. 

25.  A  technical  violation  of  the 
statute  requiring  books  of  account  to 
be  kept  at  its  office  in  the  state,  is  not 
a  ff round  of  forfeiture,  where  the 
books  are  kept  just  across  the  state 
line  and  are  brought  into  the  state 
whenever  demanded  by  any  one  enti- 
tled to  inspect  them.     1. 

26.  The  facts  that  a  corporation  has 
no  sign  at  its  office,  and  that  it  has  not 
had  its  property  listed  for  taxation, 
are  not  grounds  for  forfeiting  its  char- 
ter.    1. 

27.  Failure  to  acknowledge  certifi- 
Ciite  of  incorporation  as  required  by 
law  is  cause  for  forfeiture.    504  note  2. 

28.  Effect  of  failure  to  maintain  an 
office  in  state  where  incorporated,  as  a 
ground  of  forfeiture.     17  note. 

Negligence  in  ultra  vires  undertaking. 

29.  Though  the  maintenance  of  a 
ferry  by  an  educational  corporation  is 
ultra  vires,  such  corporation  is  liable 
for  iniuries  to  a  passenger  being  trans- 
portea  thereon  for  hire,  caused  by  the 
negligence  of  the  employee  in  charge. 
79 

80.  Where  the  managing  officers  of  a 
corporation  know  that  an  unauthorized 
business  is  being  carried  on  by  persons 
claiming  to  act  as  its  agents,  and  adopt 
the  acts  of  its  treasurer  in  receiving 
the  income  of  its  business  and  paying 
its  expenses,  a  ratification  is  shown.  79. 

Miscellaneous. 

31.  A  corporation  does  not  possess 
the   general   power    of    contracting 
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which  a  natural  person  has,  but  it  is 
limited  to  the  exercise  of  such  powers 
as  are  expressly  conferred  by  statute 
or  necessarily  implied.    29. 

82.  When  the  minority  of  stock- 
holders may  have  relief  against  the 
acts  or  management  of  the  majority. 
140  note. 

CROSSINGS. 
See  Railroads,  1-4. 

DAMAGES. 

See  Change  of  Grade;  Insurance, 
71;  Railroads  in  Streets,  9,  10; 
Tbleorafh  Companies,  18-28. 

DIRECTORS  AND  OFFICERS. 

See  Banks  and  Banking,  24-80;  Cor- 
porations, 16-22. 

Liability  of  directors  of  corporation 
not  legally  organized  for  debts  con- 
tracted in  Its  name.    505  note  4. 

DISCRIMINATION. 
See  Carriers,  15-72. 

ELECTIONS. 
See  Bonds,  18-15. 

ELECTRICITY. 
See  Telegraph  Companies. 

Wires  in  street — personal  injuries. 

1.  Evidence  that  a  guy  wire  from 
an  electric  light  pole  had  become  de- 
tached and  was  hanging  loosely  across 
the  sidewalk;  that  it  had  become 
charged  with  electricity  from  a  trolley 
wire,  through  another  guy  wire  which 
crossed  the  trolley,  and  that  a  person 
walking  along  the  sidewalk  came  in 
contact  with  the  first  wire  and  was  in- 
jured, makes  a  prima  fucie  case  of 
negligence  on  the  part  of  the  light 
company.     418. 

2.  Electric  light  companies  having 
their  lines  along  a  street  are  charged 
with  the  highest  degree  of  care  in  the 
construction,  inspection  and  repair  of 
their  wires  and  poles,  that  travelers 
along  the  street  may  not  be  injured 
thereby.    418. 

VOL.  IX. —  99 


3.  Liability  of  city  for  injury  to 
traveler  on  street  by  electricity  from 
hanging  wire.     424  note  2. 

Wires   in   street  —  interference — ordi- 
nance, 

4.  A  telephone  company  having  its 
wires  strung  in  the  streets  by  license 
of  the  city  may  have  mandamus  to  a 
street  car  company,  thereafter  licensed 
to  use  electric  power  on  the  same 
streets,  to  obey  an  ordinance  requiring 
it  to  string  guard  wires  to  its  trolley 
wire  in  places  where  it  must  cross  the 
telephone  wires.     819. 

5.  An  ordinance  requiring  a  street 
car  company  to  string  guara  wires  at 
the  crossings  with  other  lines  of  wire 
is  not  unreasonable  nor  an  undue  ex- 
ercise of  the  police  power.    319. 

6.  Mandamus  is  an  appropriate 
remedy  to  enforce  the  duty  imposed 
by  such  ordinance,  and  the  relator  is 
not  obliged  to  wait  until  damage  has 
actually  been  sustained.    319. 

EMINENT  DOMAIN. 

See  Change  of  Qrade;   Railroads 
IN  Streets;  Streets  and  High* 

WAYS. 

1.  The  owner  of  land  in  the- vicinity 
of  a  railroad  may  recover  for  injury 
to  his  property  caused  by  the  noise, 
confusion  and  disturbance  arising  from 
the  passage  of  trains  and  from  engines 
in  its  yards.    73. 

2.  The  owner  of  a  business  stand 
abutting  upon  a  public  alley  sustains 
special  damage  if,  by  the  illegal  ob- 
struction of  the  alley,  customers  are 
prevented  from  using  the  same  as  a 
means  of  access  to  the  stand,  for  the 
purposes  of  trade,  as  they  have  been 
habitually  doing  for  many  years  pre- 
viously.    113  note  1. 

EQUITY  JURISDICTION. 

See  Carriers,  67. 

ESTOPPEL. 

See  Bonds,  16-22;  Corporations,  8- 
9;    Stock  and  Stockholders,  17, 

18. 

EXPRESS  COMPANIES. 

Express  companies  do  not  come 
within  the  Interstate  Commerce  Act. 
808  note. 
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EVIDENCE. 

Afisuming  plaintiff  to  have  suffered 
a  nervous  shock,  caused  by  an  acci 
dent,  it  is  not  error  to  allow  an  expert 
to  testify  as  to  its  probable  or  poasible 
immediate  effect  on  his  body  and 
mind.    484. 

FIRES. 

See  Railroads,  14r-22. 

FOREIGN  CORPORATIONS. 

1.  A  corporation  organized  by 
citizens  of  New  York  under  the  laws 
of  another  state,  and  doing  business  in 
New  York  only,  will  be  recognized 
as  a  valid  corporation  in  New  York. 
155. 

2.  Pleading  and  proof  of  corporate 
existence.     167  note  2. 

8.  Validity  of  contracts  made    be 
fore  complying  with  the  statutes  as 
to  doing  business  in  state.     173  note  9. 

4.  The  courts  of  Massachusetts  will 
not  take  jurisdiction  of  a  suit  by  the 
stockholders  of  a  Missouri  corporation 
to  enjoin  the  corporation  from  issuing 
bonds  secured  by  mortgage  on  prop 
erty  in  Missouri.     173  note  8. 

6.  The  Federal  Circuit  Court  has  no 
inherent  power,  as  a  court  of  equity, 
at  the  suit  of  domestic  shareholders, 
to  dissolve  an  English  mining  com- 
pany, owning  and  operating  a  mine  in 
the  United  States,  and  to  wind  up  its 
business  operations.     173  note  8. 

6.  Power  of  foreign  corporation  to 
hold  and  convey  real  estate.  155,  169 
note  5. 

7.  An  individual  dealing  with  a 
foreign  corporation  de  facto  cannot 
object  to  its  title  to  land  on  the  ground 
that  it  has  exceeded  its  authority  to 
deal  in  land,  the  laws  under  which 
it  is  incorporated  conferring  some  au- 
thority to  acquire  and  convey  land,  and 
it  being  for  the  state  under  which  it  is 
incorporated  to  inquire  into  any  ex- 
cessive use  of  corporate  powers.     155. 

8.  Service  of  process  upon  foreign 
corporations  —  who  are  agents  within 
the  meaning  of  statutes  as  to  service. 
169  note  6. 

9.  Garnishment  of  foreign  corpora- 
tions.    172  note  7. 

10.  In  the  absence  of  any  statutory 
provision,  certiiicates  of  stock  in  a 
foreign  corporation  are  not  subject,  as 
choses  in  action,  to  garnishment  pro- 


cess under  a  writ  of  attachment.    172 
note  7. 

11.  Taxation  of  foreign  corporations. 
168  note  8;  169  note  4. 

FORFEITURE. 

See   Corporations,    28-27 ;    Insub- 
ANCE,  36-38,  84. 

GARNISHMENT. 

See  Foreign  Corporations,  9,  10; 
Insurance,  89,  40. 

INDICTMENT. 

Sufficiency  of  indictment  under 
National  Banking  Act  for  making 
false  entries.     284  note. 

INJUNCTION. 

Whether  legislative  action  of  munic- 
ipal  bodies  may  be  enjoined.    90  note. 

INSOLVENT  CORPORATIONS. 

See  Banks  and  Banking,  46-48 ; 
Building  and  Loan  Associations, 
4,  5 ;  Corporations,  16-22. 

INSURABLE  INTEREST. 

See  Insurance,  79,  80. 

INSURANCE. 

I.  Fire  Insurance. 
II.  Life  and  Accident  Insurance. 

I.  Fire  Insurance. 
Age7\U. 

1.  Knowledge  of  general  agent  is 
knowledge  of  company.    871  note  3. 

2.  A  communication  of  facts  mate- 
rial to  a  risk,  made  to  a  clerk  sent  by 
an  afi:ent  to  soUcit  insurance,  is  notice 
to  the  company.    871  note  2. 

Application, 

3.  Effect  of  misstatements  in  appli- 
cation filled  out  by  agent  of  insurer. 
871  note  4. 

4.  Effect  where  insured  gives  cor- 
rect information  and  agent  of  company 
writes  untrue  answers.    412  note  2. 

5.  A  provision  in  a  policy  withhold- 
ing from  agents  authority  *'  to  make, 
alter  or  discharge  this  or  any  other 
contract  in  relation  to  the  matter  of 
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this  insurance/'  does  not  limit  the 
powers  of  the  insurer's  agents  in  pre- 
paring and  accepting  an  application 
for  insurance.    412  note  8. 

Arbitration. 

0.  Arbitration  can  only  be  demanded 
in  strict  conformity  to  policy.  372 
note  5. 

7.  Whether  arbitration  a  condition 
precedent  to  suit.     372  note  5. 

8.  When  award  vitiated  by  fraud, 
mistake,  etc.    374  note. 

9.  Setting  aside  award  because  ar- 
bitrator ' '  interested  " —  construction  of 
words  "disinterested  person."  373 
not«. 

10.  Waiver  of  provision  as  to  ar- 
bitration.    372  note  5. 

11.  Whether  mortgagee  to  whom 
loss  is  payable  is  bound  by  result  of 
arbitration  between  insurer  and  in- 
sured.    372  note  5. 

12.  A  stipulation  for  a  submission 
to  arbitration,  which  does  not  provide 
for  the  number  of  arbitrators,  nor  the 
mode  of  their  selection,  is  too  indefinite 
to  be  enforced.     372  note  5. 

Cancellation . 

13.  Wliat  is  sufficient  notice  of  can- 
cellation.    374  note  7. 

14.  A  local  custom  that  insurance 
agents,  after  the  termination  of  their 
agency,  may  cancel  any  of  the  policies 
issued  through  them,  is  unreasonable 
and  void.     374  note  7. 

Contract,  Tiaw  made, 

15.  A  valid  contract  of  insurance  may 
be  made  by  parol,  when  not  forbidden 
by  statute.     363.  375  note  9. 

16.  When  nothing  is  said  in  the 
negotiations  about  special  rates  of  in- 
surance, or  special  conditions  of  the 
policy,  it  will  be  presumed  that  those 
which  were  usual  and  customary  were 
intended.     363. 

17.  What  sufficient  to  make  a  com- 
plete and  binding  contract.    374  note  8. 

Construction  of  contra4:t. 

18.  Divisibility  of  contract.  376 
note  10. 

19.  Where  there  is  an  inconsistency 
or  want  of  harmony  between  the 
printed  and  written  part  of  the  policy, 
the  latter  must  control.    376  note  11. 

Conditions,  their  eonstmction  and  effect, 
and  what  amounts  to  a  breach  there^yf. 

20.  As  to  occupancy.    876  note  18. 


21.  As  to  incumbrances.  377  note 
14. 

22.  As  to  insured's  title  in  interest. 
377  note  15. 

23.  As  to  change  of  title,  interest  or 
possession  by  foreclosure,  legal  pro- 
cess, etc.    378  note  16. 

24.  As  to  voluntary  change  of  title. 
379  note  17. 

25.  As  to  repairs.    879  note  18. 

26.  As  to  keeping  watchman  on 
premises.     879  note  19. 

27.  As  to  other  insurance.  879  note 
20;  380  note  21. 

28.  As  to  increase  of  risk.  381  note 
24. 

29.  As  to  fraud  and  false  swearing 
by  insured.     381  note  25. 

30.  As  to  use  of  naphtha  on  premi- 
ses —  burning  off  paint  with  naphthA 
torch.     381  note  22. 

31.  As  to  night  work  and  keeping 
fire-extinguishing  appliances.  881 
note  28. 

32.  Construction  of  conditions  gen- 
erally.    376  note  12. 

83.  Conditions  which  create  for- 
feitures will  be  construed  most  strongly 
against  the  insurer.    876  note  12. 

Defenses, 

34.  Fact  that  policy  does  not  comply 
with  statutory  requirements  as  to  form 
is  no  defense  to  company.    396  note  47. 

35.  Failure  of  foreign  company  to 
comply  with  statute  as  to  doing  busi- 
ness is  no  defense,  as  company  is 
estopped  to  deny  its  authority  to  issue 
policy.     396  note  47. 

Delivery  of  policy. 

36.  When  the  terms  of  an  executed 
policy  ha:\^e  been  unconditionally  ac- 
cepted by  the  insured,  and  it  has  there- 
after been  treated  as  in  force  by  the 
parties,  its  delivery  will  be  regarded  as 
complete,  though  it  remain  in  the 
hands  of  the  insurer's  agent.    368. 

Forfeiture. 

37.  Forfeiture  for  non-payment  of 
premium  or  assessments.  382  note 
26. 

38.  Where  policy  provides  that,  if 
any  change  talces  place  in  the  posses- 
sion of  the  property  insured,  **then 
the  policy  shall  be  void,"  it  is  not 
necessary  for  the  company  to  declare 
it  void  on  notice  of  a  breach  of  the 
condition,  to  entitle  it  to  take  advan- 
toge  thereof.    883  note  27. 
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89.  Waiver  of  forfeiture  —  what 
amouDts  to.    894  note  45. 

OamUhment. 

40.  Garnishment  in  another  state  — 
effect.    383  note  28. 

41.  Bight  of,  when  company  elects 
to  rebuild.    383  note  29. 

IfU&rest, 

42.  The  amount  due  on  an  insurance 
policy  should  be  computed  at  the  legal 
rate  of  the  place  of  payment,  and  not 
at  the  place  where  suit  is  brought 
thereon.    415  note  11. 

InsuraUe  interest. 

43.  One  who  is  in  possession  of  prop- 
erty under  contract  of  purchase  from 
the  equitable  owner  thereof,  has  an  in- 
surable interest  therein.    388  note  80. 

44.  Warehousemen  liave  an  insur- 
able interest  in  cotton  stored  with 
them,  they  having  contracted  to  indem- 
nify the  owners  thereof  for  the  loss. 
383  note  30. 

Limitations, 

45.  Where  a  policy  provides  that  no 
action  shall  be  maintained  thereon  until 
after  an  arbitration  has  been  had  and 
award  made,  nor  unless  the  action 
shall  be  commenced  within  twelve 
months  from  the  date  of  tlic  fire,  but 
does  not  limit  the  time  within  which 
the  arbitration  must  be  had,  the  twelve 
months'  limitation  does  not  begin  to 
run  until  an  award  has  been  made. 
883  note  31. 

Notice  and  proofs  of  loss. 

46.  Whether  failure  to  furnish  within 
the  time  specified,  forfeits  tl\e  policy. 
385  note  34. 

47.  Sufllciency  of  proofs  or  notice. 
886  note. 

48.  Waiver  of  proofs.    386  note. 

49.  Waiver  of  defects  or  delay  in 
proofs  of  loss  submitted.    387  note. 

50.  A  denial  of  all  liabilitv  by  the 
insurer,  before  the  time  to  make  proofs 
of  loss  has  expired,  waives  the  require- 
ments of  the  policy  as  to  furnishing 
such  proofs.     386  note. 

51.  Where  proofs  of  loss  are  retained 
by  the  company  without  objection, 
defects  therein  will  be  regarded  as 
waived.     388  note. 

52.  The  insistance  of  an  insurance 
company  to  examine  insured  after 
receiving  proofs  of  loss,  is  a  waiver  of 


any  objection  to  such  proofs  founded 
on  the  delay  in  furnishing  them.  388 
note. 

53.  Where  proof  of  loss  is  furnished 
to  the  insurance  company,  to  which  it 
objects,  it  must  return  the  same,  with 
its  objections,  within  a  reasonable  time, 
or  its  objections  will  be  unavailing. 

388  note. 

Parties  and  pleading 

54.  Who  is  the  proper  party  plain- 
tiff in  suit  on  policy.    388  note  SiS. 

55.  Where  insured  assigns  policy  as 
security  for  an  obligation  and  the  obli- 
gation IS  discharged,  he  may  sue  in  his 
own  name.    389  note. 

56.  The  person  to  whom  the  loss  is 
made  payable  mav  maintain  an  action 
in  his  own  name  lor  the  amount  of  the 
loss,  where  the  value  of  his  interest  in 
the  property  exceeds  such   amoimt. 

389  note. 

57.  Pleading  in  suit  on  policy.  389 
note  36. 

58.  In  an  action  on  a  fire  policy,  de- 
struction of  the  property  by  the  owner 
is  a  defense  which  cannot  be  proven 
unless  specially  pleaded,  even  though 
the  complaint  avers  that  the  destruc- 
tion was  without  any  fraud,  negli- 
gence, procurement  or  privity  of  ms. 

390  note  36. 

Premium — waiver  of  payment. 

59.  An  agent  authonzed  to  make 
contracts  of  fire  insurance  and  issue 
policies  may  waive  payment  in  cash  of 
the  premiums,  and  give  time  for  their 
payment,  unless  there  are  restrictions 
upon  his  authority  of  which  the  in- 
sured has  notice.    363. 

60.  When  waiver  of  prepayment  may 
be  implied.    363. 

Property  and  risks  covered  by  the  policy. 

61.  ftoperty  and  risks  covered  by 
the  policy  generally.  390  note  37;  391 
note  39. 

62.  An  insurance  policy  covering  a 
two-story  brick  dwelling  house.  **  and 
its  additions  adjoining  and  communi- 
cating," embraces  a  frume  addition  ad- 
joining and  communicating  with  the 
brick  building.     390  note  37. 

63.  In  an  action  upon  a  policy  insur- 
ing building,  machinery,  dynamos  and 
other  electrical  fixtures,  it  appeared 
that  the  fire  produced  a  short  circuit 
in  the  wires  connecting  with  machinery 
in  a  part  of  the  builcmig  remote  from 
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the  fire,  and  caused  such  a  strain  on 
the  machinery  as  to  break  it  to  pieces. 
Held,  that  the  fire  was  the  direct  cause 
of  the  damage  to  the  machinery.  390 
note  37. 

64.  Where  policy  provides  that  the 
insurer  shall  not  be  liable  for  loss 
caused  by  * '  explosion  of  any  kind,  un- 
less fire  ensues,  and  then  for  the  loss 
or  damage  by  fire  onlv,"  no  liability 
exists  for  damage  done  by  an  explosion 
produced  by  the  ignition  of  a  match  in 
a  room  filled  with  illuminating  gas, 
since  the  explosion  of  the  gas,  and  not 
the  lighting  of  the  match,  is  the  proxi- 
mate cause  of  the  loss.    390  note  38. 

Hrformation  of  policy. 

65.  When  policy  may  be  reformed 
on  ground  of  mistake.    384  note  33. 

Subrogation, 

66.  An  insurer  of  a  carrier  against 
loss  of  cargo,  under  a  policy  for  the 
benefit  of  whom  it  may  concern,  is  not 
subrogated  to  the  shipper's  rights 
against  the  carrier  by  reason  of  paying 
the  loss  to  the  shipper,  upon  the  car- 
rier's order.     391  note  40. 

Waiver. 

67.  Waiver  of  conditions  generally — 
power  of  agents.     891  note  41. 

68.  Effect  of  issuing  policy  with 
knowledge  or  notice  oi  facts  in  viola- 
tion of  condition.     893  note  43. 

69.  Effect  of  issuing  policy  without 
Information  or  inquiry,  when  facts  ex- 
ist which  constitute  a  violation  of  pol- 
icy.    394  note  44. 

70.  Waiver  of  condition  may  be 
proven  under  averment  of  periorm- 
ance.     393  note  42. 

71.  When  a  policy  is  issued  to  a  per- 
son by  an  agent  by  direction  of  insur- 
ers' secretary,  who  have  knowledge 
that  he  has  other  insurance,  the  right 
to  forfeit  the  policy  on  that  grouna  is 
waived.     397. 

Miscellaneous^ 

72.  Measure  of  damages — rules  for 
estimating  loss.     383  note  32. 

73.  Where  an  insurance  was  several 
times  renewed  without  issuing  a  new 
policy  and  then  was  renewed  by  a  new 
policy,  it  is  the  duty  of  the  insured  to 
take  notice  of  any  change  of  the  con- 
ditions In  the  pohcy.     396  note  47. 

74.  In  a  policy  of  insurance  the 
house  insurea  was  described  as  '*  occu- 


pied as  a  sporting  house."  Held,  that 
It  cannot  be  said  that  the  policy  shows 
conclusively  that  the  occupancy  of  the 
house  was  for  unlawful  purposes. 
396  note  47. 


II.  Life  and  Accident  Insurance. 

75.  Where  an  application  is  accepted 
and  credit  given  for  the  premium,  the 
contract  of  insurance  is  complete,  and 
the  fact  that  the  i)olicy,  sent  by  mail, 
does  not  reach  its  destination  until 
after  the  assured's  death  does  not  pre- 
vent a  recovery  thereon.     397. 

76.  Ck)ntract  made  by  the  applica- 
tion and  its  acceptance  mav  be  en- 
forced and  policy  ignored.    897. 

77.  A  policy  of  hfe  insurance  which 
is  delivered  and  the  first  premium  on 
which  is  paid  in  the  state  m  which  the 
assured  resides  is  governed  by  the 
laws  of  that  state.    413  note  7. 

78.  Change  of  beneficiary.  412 
note  6. 

79.  Company  bound  by  agent's 
classification  of  insured's  occupation. 
405  note  7. 

80.  One  has  an  insurable  interest  in 
the  life  of  another  who,  out  of  friend- 
ship, and  without  any  bonds  of  kin- 
ship, has  assumed  the  position  of 
father  to  him.    406. 

81.  What  constitutes  an  insurable 
interest  in  life  of  another.  415  note 
12. 

82.  Application  —  effect  of  untrue 
statement  in,  when  agent  knows  facts. 
403  note  1. 

83.  Effect  of  false  statements  in, 
when  truth  of  same  warranted.  411 
note  1. 

84.  Application  to  be  construed  in 
insured's  favor.     404  note  2. 

85.  Forfeiture  for  non-payment  of 
premium  —  extension,  waiver,  etc. 
413  note  8. 

88.  Note  accepted  by  agent  in  pay- 
ment of  premium  without  authority 
—  want  of  consideration.    415  note  10. 

87.  Default  in  payment  of  premium 
— right  to  new  policy  for  a  proportion 
of  sum  insured.     414  note  8. 

88.  The  oral  agreement  of  the  secre- 
tary of  a  life  insurance  company,  made 
outside  the  state  in  which  its  general 
offices  are  located,  to  waive  pajy^ment 
of  a  premium  at  maturity,  is  binding 
on  the  company.     414  note  8. 

89.  A  drowning  caused  by  a  tem- 
porary trouble  to  which  the  insured 
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was  not  subject,  but  which  was  en- 
tirely unusual,  whereby  he  fell  into  the 
water,  is  ''accidental,"  within  the 
meaning  of  an  accident  insurance 
policy.    406  note  10. 

90.  Under  a  provision  that  the  risk 
shall  not  be  extended  to  ''accidental 
injuries  or  death  resulting  from  or 
caused,  directly  or  indirectly,"  by  fits, 
vertigo  or  other  disease,  an  accidental 
death  by  drowning  results  from  and  is 
caused  indirectly  by  fits,  vertigo  or 
other  disease,  if  the  fall  into  the  water 
from  which  drowning  ensues  is  caused 
by  such  disease.    40o  note  10. 

91.  Where  a  total  paralysis  of  both 
legs  results  from  an  accident  to  in- 
sured, he  has  sustained  a  loss  of  both 
feet  within  the  meaning  of  a  policy. 
404  note  8. 

92.  The  cleaning  of  a  gun  not 
known  to  be  loaded,  and  which  is  dis- 
charged on  account  of  an  unknown 
defect,  is  not  a  "voluntary  exposure 
to  unnecessary  danger,"  within  an  ac- 
cident policy.     405  note  8. 

93.  "Voluntary  exposure  to  unnec- 
essary danger  and  hazanlous  or  peril- 
ous adventure,"  in  an  accident  insur- 
ance policy,  means  wanton  or  grossly 
imprudent  exposure.     405  note  8. 

94.  Exemptions  from  liability  — 
suicide.     416  note  14. 

95.  Exemptions  must  be  specially 
pleaded  to  be  available  as  a  defense. 
406  note  11. 

96.  What  sufficient  compliance  with 
provision  as  to  notice  and  proofs  of 
injury  or  death.  404  note  4;  415  note 
18. 

97.  Waiver  of  proofs  of  loss.  405 
note  5;  415  note  13. 

98.  When  a  cretlitor,  in  ignorance  of 
the  death  of  the  insured,  surrenders  a 
policy  upon  the  life  of  his  debtor  for 
a  paid-up  policy  less  in  amount,  he.  is 
entitled  to  have  the  original  policy  re- 
instated.    417  note  17. 

99.  Surrender  of  policy  by  creditor 
to  insurer,  after  tender  of  his  claims, 
by  the  representatives  of  the  insured, 
does  not  affect  right  of  latter  to  sue 
upon  policy.     418  note  18. 

100.  Reinstatement  of  policy  —  con- 
struction of  provision  as  to.  416  note 
15. 

101.  Where  a  policy  provides  that 
suit  must  be  brought  within  a  year 
from  the  date  of  the  accident,  and 
seven  months  after  the  accident  the 
company  notify  insured  that  it  de- 


clines to  pay,  a  suit  after  the  expira- 
tion  of  the  year  will  be  barred.  405 
note  6. 

102.  Proceeds  of  policy  —  conflict- 
ing claims  to  —  rights  of  creditors  and 
others.    416  note  16. 

INTEREST. 

See  Insttrai^ce,  41. 

INTERSTATE  COMMERCE. 

A  shipment  between  two  points  in 
the  same  state  is  not  interstate  com- 
merce because  a  part  of  the  track  over 
which  the  shipment  is  made  lies  in 
another  state.     606. 

INTERSTATE  LAW. 

See  Carriers,  1. 

LIFE  INSURANCE. 

See  Insurance,  74-101. 

LIMITATIONS. 

See  Insurance,  44. 

LIMITING  LIABILITY. 

Sec  Carriers,  4-8;  Telegraph  Coh- 

PANIES,   11-17. 

LOCAL  IMPROVEMENT. 

See  Municipal  CoitPORATioNS,  6,  7. 

MANDAMUS. 

See  Carriers,   68;  Electricity,   6. 

MASTER  AND  SERVANT. 

See  Railroads,  45-49. 

MILEAGE  TICKETS. 

See  Railroads,  7,  8. 

MUNICIPAL  CORPORATIONS. 

See  Bonds;  Electricitt;  Street 
Railroads;  Streets  and  High- 
ways. 

Pomers. 

1.  A  municipal  corporation  can  ex- 
erdse  only  such  powers  as  are  granted 
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to  it  by  its  charter  or  by  the  gCDeral 
law  of  the  state,  either  in  express 
words  or  by  necessary  or  reasonable 
implication,  or  such  as  are  incidental 
to  the  powers  expressly  granted,  or 
such  as  are  essential  to  tne  objects  and 
purposes  of  the  corporation.     542. 

2.  A  municipal  corporation,  under  a 
general  grant  of  authority,  cannot 
adopt  ordinances  which  infringe  the 
spirit  or  are  repugnant  to  the  policy  of 
the  state,  as  declared  in  its  legislation. 
542. 

Siyaining  passage  of  ardinance  — juris- 
diction of  equity/. 

8.  It  is  a  general  principle  that  the 
judicial  department  has  no  direct  con- 
trol over  the  legislative  department, 
and  this  principle  extends  to  the  local 
legislative  bodies  of  municipal  corpo- 
rations.    85. 

4.  A  city  council  or  board  of  trustees 
of  an  incorporated  town,  when  acting, 
or  proposing  to  act,  in  a  legislative 
capacity  upon  a  subject  within  the 
scope  of  its  powers,  is  entitled  to  im- 
munity from  j  udicial  interference.    85. 

5.  The  passage  of  an  ordinance, 
granting  to  a  company  a  right  to  con- 
struct and  operate  water  works  in  a 
town,  will  not  be  enjoined  on  the 
ground  that  such  an  act  would  violate 
the  exclusive  rights  conferred  upon 
another  company  by  a  previous  con- 
tract.    85. 

Street  sprinkling  not  a  local  improve- 
ment. 

6.  Street  sprinkling  is  not  a  "local 
improvement "  within  the  meaning  of 
a  statute  authorizing  cities  and  villages 
"to  make  local  improvements  by 
special  assessment,  or  special  taxation, 
or  both,  of  contiguous  property,  or 
general  taxation  or  otherwise  as  they 
shall  by  ordinance  prescribe."    425. 

7.  The  decision  of  the  city  council 
that  a  proposed  act  constitutes  a  "local 
improvement "  within  the  meaning  of 
the  statute  is  not  conclusive.     425. 

Reasonableness  of  ordinances — regulat- 
ing litery  stables. 

8.  An  ordinance  expressly  author- 
ized by  specific  and  definite  legislative 
authority  will  be  upheld,  unless  it 
conflicts  with  the  Constitution  of  the 
state  or  nation.     542. 

9.  An  ordinance  which  the  munici- 
pality assumes  to  pass  by  virtue  of  its 


incidental  powers,  or  under  a  general 
grant  of  authority,  will  be  declared  in- 
valid, unless  it  be  reasonable,  fair  and 
impartial,  and  not  arbitrary  or  oppres- 
sive.   542. 

10.  A  livery  stable  in  a  town  or  city 
is  not  per  se  a  nuisance,  though  it 
may  become  a  nuisance,  if  not  con- 
structed, kept  and  used  in  a  proper 
manner.     542. 

11.  An  ordinance  prohibiting  the 
location  of  a  livery  stable  in  or  op- 
posite any  block  in  which  a  school 
building  is  situated,  without  reference 
to  the  manner  in  which  such  stable  is 
constructed,  kept  or  used,  and  without 
further  specifying  the  distance,  held, 
unreasonable.     542. 

Defective  sidewalks  ^  snow  and  ice. 

12.  A  sidewalk  is  defective  if,  in 
consequence  of  its  construction,  some 
special  cause  for  the  formation  of  ice 
exists  rendering  the  sidewalk  unsafe, 
though  the4ce  is  smooth.     216. 

13.  A  jury  is  warranted  in  finding 
that  a  gutter  about  fourteen  inches 
wide  and  one  and  one-half  inches  deep, 
extending  across  the  sidewalk,  is  a  de- 
fect.    216. 

14.  A  city  is  not  liable  for  accidents 
occasioned  by  mere  slipperiness  caused 
by  ice  on  a  sidewalk,  where  the  ice  is  not 
so  rough  or  uneven  or  so  rounded  up 
or  at  such  an  incline  as  to  make  it  an 
obstruction.     219  note. 

15.  Failure  of  a  city  to  remove  ice 
from  a  depression  at  the  crossing  of 
two  sidewalks,  caused  by  a  slight  dif- 
ference in  the  grades  of  the  sidewalks, 
or  to  cover  or  place  a  guard  around 
such  ice  to  protect  travelers,  is  not 
actionable  negligence.     220  note. 

16.  Liability  for  injuries  resulting 
from  snow  or  ice  upon  sidewalks  ana 
crossings.     219  note. 

Defective  sidewalks — openings  for  use 
of  abutters. 

17.  Duties  and  liabilities  of  abutters 
and  municipality  in  respect  to  open- 
ings in  or  near  sidewalk  for  benefit  of 
abutting  property.  688  note;  690 
note  3. 

18.  Dability  as  between  landlord 
and  tenant.     695  note  4. 

19.  It  is  the  duty  of  a  city  to  super- 
vise the  construction  of  a  cellar  way 
in  the  sidewalk,  built  by  an  abutting 
owner,  and  to  cause  the  use  of  suitable 
precautions  to  prevent  accidents,  and 
it  will  be  liable  for  injuries  resulting 
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from  neglect  of  duty  in  this  regard. 
685. 

20.  Where  a  trap  door  over  a  cellar- 
way  in  a  sidewalk  was  insufficient  by 
reason  of  defective  construction  and  a 
traveler  was  injured  thereby,  the  city 
was  held  liable.     685. 

21.  Where  a  diligent  performance  of 
the  duty  of  supervision  in  the  con- 
struction of  a  covering  over  a  perilous 
excavation  in  a  street  woulci  bring 
knowledge  to  the  officers  of  the  defect 
and  the  dangerous  character  of  the 
same,  a  want  of  such  knowledge  is 
negligence.     685. 

»2.  Where  a  municipal  corporation 
has  been  compelled  to  pay  damages 
sustained  by  reason  of  a  defect  in  a 
sidewalk,  which  defect  has  been 
created  or  negligently  permitted  to 
exist  by  the  owner  or  occupier  of  the 
abutting  property,  it  may  indemnify 
itself  by  an  action  over  against  such 
owner  or  occupant.     696  note  4. 

Liability  to  children  playing  —  danger- 
ous embankment. 

28.  Where  a  city  negligently  per- 
mits an  embankment  on  the  side  of  a 
street  to  exist  in  a  dangerous  condi- 
tion, it  will  be  liable  to  one  injured  by 
its  fall.     496. 

24.  A  child  may  lawfully  play  in  a 
public  street,  and,  if  injured  by  a 
defect  in  the  street  due  to  the  negli- 

frence  of  the  city,  the  latter  will  be 
lable.    496. 

25.  Liability  for  injury  to  child 
while  playing  in  street  by  reason  of 
defect  therein.     501  note. 

Notice j^ defect  or  injury. 

26.  The  fact  that  the  notice  to  de- 
fendant city  designated  the  place 
where  plaintiff  fell  as  situated  two 
feet  from  the  gutter  constituting  the 
defect  did  not  render  it  insufficient, 
when  it  fully  described  the  scene  of 
the  accident,  and  there  was  no  inten- 
tion to  mislead,  and  defendant  was  not 
misled.     216. 

27.  Where  the  defect  is  not  due  to 
the  direct  act  of  the  city,  it  is  essential 
to  liability  that  it  should  have  had 
notice  of  the  defect  or  that  it  should 
have  existed  such  a  length  of  time  that 
ignorance  thereof  would  be  negli- 
gence.    496. 

NATIONAL  BANKS. 
See  Banks  and  Bankiko. 


NEGLIGENCE. 

See  Contracts;  Contributory  Nbo- 
LiGKNCE;  Electricity;  Municipai* 
Corporations  ;  Railroad  Com* 
PANiES;  Street  Hailroads;  Telb- 
ORAFH  Companies. 

NOTICE. 

See  Bonds;  Insurance,  45-52,  95,  96; 

Municipal  Corporations,  25, 26. 

• 

OFFICERS. 

See  Corporations,  28-27;  Directors 
and  Officers. 

ORDINANCES. 
See  Municipal  Corporations. 

PARTIES. 
See  Insurance,  58,  54. 

PLEADING  AND  PRACTICE. 

See  Corporations,  14;  Foreign 
Corporations,  2 ;  Insurance,  58- 
57 ;  Railroads,  11-13. 

1.  In  an  action  upon  a  subscription 
for  stock,  it  is  too  late,  after  verdict 
and  judgment,  to  object  that  the  com- 
plaint does  not  allege  that  the  contract 
of  subscription  was  in  writing.     240. 

2.  Where  in  the  trial  of  an  notion  to 
enforce  a  liability  for  negligence  the 
real  facts  are  in  substantial  dispute, 
the  case  cannot  be  taken  from  the 
jury.     338. 

8.  Where  the  jury  view  the  prem- 
ises the  verdict  cannot  be  set  aside  as 
contrary  to  the  evidence,  since  what 
the  jury  learned  by  the  view  is  not 
preserved  in  the  record,  and  all  the 
evidence  is  not  before  the  court.    496, 

PREFERRING  CREDITORS. 
See  Corporations,  16-22. 

PROOF  OF  LOSS. 
See  Insurance,  45-52,  95,  96. 

PUBLIC  POLICY. 

The  public  policy  of  a  state  is  to  be 
ascertained  by  reference  to  its  Consti 
tution,  laws  and    judicial  dedsioDS 
155. 
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QUO  WARRANTO. 

See  Carbiebs,  69. 

RAILROAD  COMPANIES. 

I.  Leoiblatite  Control. 
II.  Fires. 

III.  Personal  Injury  Cases. 

IV.  Miscellaneous. 

See  Carriers;  Ebonent  Dohain; 
Railroads  in  Streets;  Receiv- 
ers; Street  Railroads. 

I.  Legislative  Control. 

Compelling  removal  of  grade  crossings. 

1.  An  act  authorizing  the  railroad 
commissioners  to  order  any  railroad 
company,  if  in  their  opinion  its  finan- 
cial condition  will  warrant,  to  remove 
a  dangerous  grade  crossing,  which  it 
has  failed  to  remove  as  required  by 
the  act,  is  within  the  police  power  of 
the  state.     598. 

2.  Railroad  company  may  be  com- 
pelled to  bear  entire  expense  of 
change.     598. 

8.  Imposing  such  expense  on  the 
company  does  not  amount  to  a  taking 
of  property  without  due  process  of 
law.     593.     • 

4.  There  is  no  impairment  of  the  ob- 
ligation of  contracts  by  reason  of  the 
large  expenditure  required,  and  the 
effect  thereof  on  the  contracts  of  the 
company  with  holders  of  its  securities, 
where  its  charter  is  subject  to  amend- 
ment by  legislative  power.    593. 

Begulating  payment  of  wages. 

5.  Under  the  reserved  power  to  alter 
Bud  repeal  all  laws  relating  to  the  for- 
mation and  organization  of  corpora- 
tions, the  legislature  has  the  right  to 
require  railroad  companies  to  pay  for 
the  labor  of  their  employees  when  the 
same  is  fully  performed.     185. 

6.  Such  an  act  is  not  special  legisla- 
tion, since  it  is  general  and  uniform  in 
its  operation  on  all  persons  coming 
within  the  class  to  which  it  applies. 
185. 

Interchangeable  mileage  tickets. 

7.  A  statute  requiring  a  railroad 
-company  to  sell  1,000  mile  passenger 
tickets  for  twenty  dollars,  to  redeem 
such  tickets  on  presentation  by  any 
other  company,  and  to  accept  for  fare 
over  its  own  lines  all  such  tickets  issued 
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by  any  railroad  company  operating 
within  the  state,  is  unconstitutional,  as 
authorizing  one  railroad  to  determine 
the  conditions  on  which  another  rail- 
road must  carry  passengers,  and  as 
compelling  one  railroad  to  carry  pas- 
sengers on  the  credit  of  another,  thus 
appropriating  individual  property  to 
the  public  use  without  the  owner's 
consent.     569. 

8.  Such  a  statute  is  not  invalid  on 
the  ground  merely  that  certaift  rail- 
roads may  be  excepted  from  its  opera- 
tion by  the  order  of  the  railroad  com- 
missioners.   569. 

Regulating  charges  —  railroad  commis- 
sioners —  injunction. 

9.  It  is  within  the  scope  of  judicial 
power  to  restrain  anything  which,  in 
the  form  of  a  regulation  or  rates,  ope- 
rates to  deny  to  the  owners  of  the 
property  invested  in  the  business  of 
transportation  that  equal  protection 
which  is  the  constitutional  nght  of  all 
owners  of  other  property.    641. 

10.  Railroad  commissioners  may  be 
enjoined  from  enforcing  unreasonable 
rates,  but  not  from  establishing  rea- 
sonable rates  and  regulations.     641. 

11.  A  suit  against  railroad  commis- 
sioners of  a  state,  to  restrain  enforce- 
ment of  their  regulations,  as  unjust 
and  unreasonable,  is  not  a  suit  against 
a  state.    641,  674  note. 

12.  That  a  state  statute,  under 
which  raili-oad  commissioners  assume 
to  act,  is  constitutional,  does  not  oust 
a  federal  court  of  jurisdiction  to  re- 
strain their  excessive  and  illegal  acts. 
641. 

13.  Under  act  of  Texas  allowing 
suits  against  the  railroad  commission- 
ers appointed  by  the  act,  to  be  brought 
**in  a  court  of  competent  jurisdiction 
in  "  a  specified  county,  such  a  suit  may 
be  brought  by  a  citizen  of  another 
state  in  the  United  States  Circuit  Court 
held  in  that  county.     641. 

II.  Fires. 

14.  A  contract  exempting  a  railroad 
company  from  liability  for  negligently 
setting  fire  to  an  elevator  and  coal 
sheds  which  it  has  permitted  the  plain- 
tiff to  place  upon  its  right  of  way  for 
use  in  his  business  and  in  connection 
with  shipments  of  grain  and  coal  made 
and  received  over  its  road,  is  not  against 
public  policy,  but  is  valid  and  enforci- 
ble.    697. 
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15.  Such  a  contract  is  not  made  by 
the  company  in  its  capacity  as  com- 
mon carrier,  and  is  not  governed  by 
the  provisions  of  a  statute  that  a  com- 
mon carrier  cannot  exempt  itself  from 
liability  as  such  carrier  by  contract. 
697. 

16.  A  statute  making  a  railroad  com- 
pany absolutely  liable  in  damages  for 
fires  communicated  by  its  locomotives, 
is  not  unconstitutional  as  impairing, 
by  subjecting  it  to  an  Increased  bur- 
den, the  rights  given  it  by  its  previ- 
ously granted  charter  to  propel  its  cars 
by  steam.    441. 

17.  Nor  is  the  8tt\tute  unconstitu- 
tional as  denying  to  a  railroad  com- 
pany the  equal  protection  of  the  laws, 
nor  as  depriving  it  of  its  property 
without  due  process  of  law.     441. 

18.  In  an  action  under  such  statute 
due  care  of  the  defendant  is  immate- 
rial.    441. 

19.  It  is  no  defense  to  an  action 
against  a  railroad  company  under  said 
8t}\tute  for  the  destruction  by  fire  of 
certain  trees,  that  trees  were  not  sus- 
ceptible of  insurance,  as  the  statute 
makes  all  kinds  of  property  the  sub- 
ject of  insurance.     441. 

20.  The  fact  that  plaintiff  permitted 
weeds  to  remain  on  his  land,  adjoining 
the  railroad,  after  they  had  become 
dried,  does  not  show  such  contributory 
negligence  as  will  defeat  his  right  to 
recover  for  damages  caused  by  fire  set 
by  one  defendants  locomotives.    441. 

21.  Under  a  statute  giving  a  railroad 
company  an  insurable  interest  in  prop- 
erty along  its  right  of  wav,  no  negli- 
gence, short  of  fraud,  would  bar  plain- 
tiff's right  to  recover.    441. 

22.  In  an  action  for  damages  by  fire 
set  by  one  of  defendant's  locomotives, 
it  is  no  defense  that,  in  proceedings  for 
the  condemnation  of  defendant's  right 
of  way,  plaintiff  claimed,  and  was 
allowed,  compensation  for  the  danger 
to  which  his  property  would  be  liable 
from  fire  "for  all  time  to  come."    441. 

23.  A  railroad  company  is  not  enti- 
tled to  the  benefit  of  insurance  received 
by  plaintiff  on  property  destroyed  by 
fire,  and  for  whose  destruction  the 
company  is  liable.     441;  471  note  2. 

III.  Personal  Injury  Cases. 

Release  of  d^images  —  Talidity — fraud 
—  return  of  consider(itio)i. 

24.  Where  plaintiff's  release  for 
claims  for  injuries  to  clothing  and  per- 


son are  found,  as  to  the  latter,  to  have 
been  obtained  by  fraud,  though  he 
could  not  have  sued  separately  for  the 
two  injuries,  it  is  no  objection  to  his  re- 
covery that  he  has  not  returned  the 
money  paid  him  in  settlement  for  his 
clothes.     484. 

25.  Evidence  held  sufficient  to  jus- 
tify a  jury  in  disregarding  a  i*elease  on 
the  ground  of  fraud  in  procuring  the 
same.    484. 

26.  What  amounts  to  fraud  in  pro- 
curing release.    493  note  1. 

27.  Kelease  to  railroad  company  in 
consideration  of  payment  by  railroad 
relief  association  —  impeacmnent  for 
fraud.     494  note  2. 

28.  General  words  of  release  limited 
to  injuries  specified.     494  note  3. 

29.  One  may  sue  for  pereonal  in- 
juries without  tendering  a  return  of 
money  received  for  a  release  of  his 
claim,  which  he  contends  was  ob- 
tained by  fraud,  and  while  he  waa 
mentally  incapacitated,  it  being  suf- 
ficient that  the  court  instructs  that,  if 
the  jury  find  for  plaintiff,  they  deduct 
from  the  amount  awarded  the  sum  al- 
ready received.    494  note  4. 

Bemanng    trespasser  —  authority    of 
hrakeman. 

30.  A  brakeman  has  an  implied  au- 
thority to  remove  from  his  train,  in  a 
lawful  manner,  a  trespasser  found  on 
a  car  platform.     843. 

31.  Authority  of  brakeman  to  eject 
trespasser.    348  note  1. 

32.  Liability  for  act  of  brakeman  in 
ejecting  trespasser.     348  note. 

33.  Where  a  brakeman,  in  removing 
a  trespasser,  kicks  him  from  the  traia 
while  in  rapid  motion,  the  railroad 
company  is  liable  for  injuries  caused 
thereby,  the  act  being  within  the  scope 
of  the  brakeman's  employment.     343. 

34.  Causing  trespasser  to  jump  from 
moving  train  by  threats  —  liability  of 
company.     350  note  2. 

35.  Removing  a  trespasser  from  a 
train  of  cars  while  the  train  is  in  mo- 
tion, when  the  train  is  moving  very 
slowly,  is  not  negligence  or  wanton- 
ness per  se.     350  note  3. 

Negligence  in  giving  statutory  signals 
— ff'ightening  horses,  etc. 

36.  Liability  for  damages  resulting 
from  the  frightening  of  horses  by  blow- 
ing whistle,  emitting  steam,  etc.  482' 
note. 
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87.  A  railroad  company^  is  bound  to 
use  ordinary  care  and  prudence  in  giv- 
ing statutory  signals  whenever  at  any 
given  point  such  signals  are  allowed  or 
required  to  be  given;  and  negligence  in 
the  exercise  or  its  right  and  duty  in 
this  respect  is  actionable  negligence. 
472. 

38.  The  court  will  take  judicial  cog- 
nizance that  the  blowing  of  a  whistle 
is  one  of  the  signals  usea  in  operating 
a  railroad  train,  and  that  it  is  author- 
ized and  required  in  approaching  sta- 
tions and  crossings,  and  in  passing 
them ;  yet.  if  it  be  done  negligently, 
wantonly  or  maliciously,  such  negli- 
gence, wantonness  or  maliousness  is 
actionable  if  injury  results  therefrom. 
472. 

Coupling  cars —  negligence  andcontrHm- 
tory  ncijHgence. 

39.  Under  an  averment  of  the  exist- 
ence of  a  hole  or  rut  in  the  track, 
between  the  ties,  into  which  plaintiff  ■ 
stepped  while  making  a  coupling,  it  is  . 
sufficient  to  show  that  the  spaces 
between  the  ties  in  the  vicinity  of  the 
accident  w^ere  not  sufficiently  filled  by 
ballast,  without  proving  the  existence 
of  any  particular  hole.     481. 

40.  A  railroad  company  is  not  guilty 
of  negligence  in  ballasting  a  side  track 
so  that,  while  the  ties  were  covered  in 
the  middle  of  the  track,  at  the  sides 
the  dirt  was  two  to  four  inches  below 
the  rails,  thus  leaving  holes  between 
the  ties.     431. 

41.  A  railroad  company  owes  no 
duty  to  a  brakeman  in  its  employ  to 
ballast  storage  or  switch  tracks  so  as 
to  prevent  his  foot  being  caught 
between  the  ties  while  endeavoring  to 
couple  cars.     440  note  1. 

42.  A  switchman,  injured  by  catch- 
ing his  foot  in  a  space  between  the  I 
planking  covering  the  railroad  yards,  is  | 
not  entitled  to  recover  damages  there-  \ 
for  where  he  had  been  working  in  that 
yard  for  six  weeks,  during  all  of  which 
time  the  planking  had  remained  in  the 
same  condition.     440  note  2. 

43.  The  fact  that  a  switchman,  in- 
jured while  coupling  cars,  by  reason 
of  a  hole  in  the  track,  might  have 
selected  another  place  to  make  the 
coupling,  will  not  defeat  his  recover}' 
for  the  injury,  unless  he  knew,  or 
ought  to  have  known,  of  the  danger 
incurred.     440  note  2. 

44.  A  brakeman  who  is  familiar 
with  a  side  track  cannot  recover  for 


injuries  received  while  attempting  to 
uncouple  moving  cars  on  such  track 
resulting  from  a  hole  in  the  roadbed 
which  he  could  have  readily  seen  if  he 
had  looked  at  the  track  before  going 
on  it.     431. 

Injury  from  unautharized  acts  of  serv- 
ant —  scope  of  employment. 

45.  "Where  defendant's  baggageman, 
without  the  knowledge  of  its  officers, 
was  in  the  liabit  of  gratuitously  carry- 
ing drills  for  a  lime  company,  and 
throwing  them  out  of  the  baggage  car 
near  the  lime  quarry,  it  is  not  liable 
for  an  injury  to  plaintiff,  who  was 
struck  by  the  drills  as  they  were 
thrown  from  the  car  by  the  baggage- 
man.    555. 

46.  Effect  of  conductor's  knowledge 
of  baggageman's  practice  in  carrying 
such  freight.     655. 

47.  Effect  of  station  a^ent  causing 
such  freight  to  be  placed  in  baggage 
car.     555. 

48.  Liability  for  acts  of  servant  — 
acts  not  within  scope  of  employment. 
564  note. 

Negligence  of  mail  agent, 

49.  Injury  to  person  on  platform  by 
mail  bag  thrown  from  car  —  liability 
of  company.    360,  353  note. 

IV.    >Il8CELLANEOU8. 

Injury  to  adjacent  property  by  blasting. 

50.  The  powers  granted  to  railroad 
corporations  are  construed  as  priv- 
ileges conferred  upon  the  understand- 
ing that  they  shall  be  exercised  in 
strict  conformity  to  private  rights,  and 
under  the  same  responsibility  as  though 
the  acts  done  in  the  execution  of  such 
powers  were  done  by  an  individual. 
92. 

51.  A  railroad  company  which,  hav- 
ing to  do  blasting  on  its  own  land  in 
order  to  lay  its  tracks,  exercises  due 
care  in  doing  it,  and  uses  charges  of  no 
greater  force  than  are  necessary  for  the 
purpose,  is  not  liable  for  injury  to  ad- 
joining property  arising  merely  from 
the  incidental  jarring.     92. 

52.  If  the  damage  in  such  case  re- 
sults from  the  failure  of  the  railroad 
company  to  use  due  care,  it  will  be 
liable.     92. 

53.  Liability  for  injuries  to  adjoin- 
ing property  oy  blasting.     108  note. 
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Duty  to  operate  road  —  strikers, 

54.  The  roadbed  and  superstructure 
of  a  railroad  is  charged  with  the  bur- 
den of  the  company's  charter  obliga- 
tions, and  cannot  be  diverted  from  the 
purpose  to  which  it  was  devoted,  nor 
relieved  from  this  burden,  without  the 
con3ent  of  the  state,  duly  expressed  by 
the  legislature  or  other  competent  au- 
thority.    668  note. 

55.  The  state  Supreme  Court  has  no 
jurisdiction  to  compel  an  interstate 
railroad  company  to  operate  its  road 
within  the  state,  in  the  face  of  a  gene- 
ral strike,  on  the  allegation  that  enough 
competent  men  are  willing  to  work 
''for reasonable  compensation.''    566. 

KAILROAD  COMMISSIONERS. 
See  Cahriers,  d-14. 

RAILROADS  IN  STREETS. 

1.  The  use  of  a  street  for  a  steam 
railroad  is  not  a  legitimate  use  for  pub- 
lic purposes,  and,  if  abutting  property 
is  injured  thereby,  the  owner  is  en- 
titlea  to  damages,  whether  the  fee  is 
in  him  or  the  public.     103. 

2.  An  electric  street  railway  is  not 
an  additional  servitude.     114  note  3. 

3.  Where  a  railroad  is  laid  down  in  a 
public  street,  the  abutting  property  is 
damaged,  within  the  meaning  of  the 
Constitution  of  West  Virginia,  to  the 
extent  of  the  depreciation  caused  by 
the  construction  and  operation  of  the 
road.     113  note  1. 

4.  Where  a  railroad  company,  for 
the  purpose  of  approaches  to  an  over- 
head street  crossing,  constructs  em- 
bankments in  the  street  that  extend  in 
front  of  plaintiff's  lots,  he  is  entitled 
to  recover  damages  sustained  thereby. 
113  note  1. 

5.  A  right  to  construct  a  railroad  in 
a  street  is  not  a  right  to  destrojr  the 
same  as  a  highw^ay  by  converting  it 
Into  a  switchyard  and  stfition  ground, 
and  for  such  use  the  abutter  may  re- 
cover damages.     114  note  4. 

6.  Where  a  railroad  is  laid  in  a  pub- 
lic street  without  condemning  the 
abutting  owner's  rights,  the  latter  may 
maintain  a  common-law  action  for 
damages  to  be  assessed  up  to  the  time 
of  the  trial,  or  he  may  sue  for  the  per- 
manent damage  inflicted  upon  his 
property  by  reason  of  the  location  and 
construction  of  the  road,  and  in  such 


case  a  recovery  will  confer  upon  the 
company  an  easement  to  occupy  the 
street.     103. 

7.  Where  a  city  ordinance,  authoriz- 
ing a  railroad  company  to  construct 
its  road  upon  the  streets,  provides  that 
it  shall  pav  to  any  person  or  property 
owner  "all"  damages  they  may  sus- 
tain, the  damages  recoverable  by  a 
property  owner  are  only  those  fixed  by 
the  established  rules  of  law,  and  do 
not  include  remote  and  speculative 
damages.     113  note  1. 

8.  Consent  of  abutter  to  construc- 
tion of  elevated  railroad  in  street 
estops  him  and  his  grantees  from 
claiming  damages  caused  thereby. 
116  note  6. 

9.  In  estimating  benefits  resulting 
from  the  construction  and  mainte- 
nance of  an  elevated  railway,  not  only 
those  peculiar  to  the  premises,  but  also 
those  shared  with  neighboring  prop- 
erty, should  be  considered.    116note7. 

10.  Measure  and  elements  of  dam- 
ages.    116  note  7. 

RATIFICATION. 

Ratification  of  an  unauthorized  act 
will  make  the  principal  liable  for  an 
injur}'  resulting  from  the  negligence 
of  the  agent  in  doing  the  act.    79. 

REAL  ESTATE. 
See  Foreign  Corporations,  6. 

RECEIVERS. 

1.  The  general  freight  agent,  who 
held  such  position  before  receivers  of 
the  company  were  appointed,  will  be 
presumed  to  have  the  power  to  bind 
the  receivers  by  a  contract  for  the 
transportation  of  freight,  in  the  ab- 
sence of  a  showing  to  the  contrary. 
631. 

2.  Receivers  of  a  railroad  company 
have  power  to  contract  to  carry  freight 
at  a  specified  rate  from  points  beyond 
the  terminus  of  their  road  to  a  point 
on  such  road.     631. 

3.  An  order  of  court  is  not  neces- 
sary to  authorize  receivers  of  a  rail- 
road company  to  make  contracts  with 
reference  to  freight  rates.     631. 

4.  A  receiver  of  a  railroad  company 
is  not  bound  by  a  contract  made  by 
his  predecessors  for  a  rebate  of  freight 
charges,  unless  he  ratifies  it.     631. 
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5.  The  mere  fact  that  a  portion  of 
the  rebates  accruing  before  he  entered 
on  the  discharge  of  his  duties  was 
paid  after  such  time  does  not  con- 
stitute a  ratification  of  such  contract. 
681. 

RELEASE. 
See  Hailroads,  24-29. 

STOCK    AND     STOCKHOLDERS. 

Sight  of  minarity  to  relief  against  acts 
of  majority. 

1.  Equity  will  not  interfere  with 
the  action  of  either  the  stockholders 
or  directors  of  a  corporation,  in  rela- 
tion to  its  internal  management,  at  the 
instance  of  a  minority  stockholder, 
where  the  acts  complained  of  are 
neither  fraudulent,  illegal  nor  ultra 
vires.     124. 

2.  The  facts  that  the  acts  com- 
plained of  relate  to  the  dealings  of  such 
corporation  with  another  corporation, 
and  that  the  same  persons  are  the 
officers  and  majority  stockholders  of 
both  corporations,  while  plaintiff  has 
no  interest  in  the  latter  corporation, 
do  not  give  the  court  jurisdiction. 
124. 

Withdrawal  of  subscription  to  stock, 

8.  A  subscriber  to  the  stock  of  a 
proposed  corporation  may  withdraw 
his  subscription  before  the  incorpora- 
tion is  completed,  by  giving  due 
notice  of  such  withdrawal.     246. 

4.  The  fact  that  the  associates  have 
incurred  obligations  on  the  strength  of 
the  subscription  does  not  affect  the 
right  of  withdrawal.    246. 

5.  After  articles  of  incorporation 
were  executed  and  officers  elected,  but 
before  the  incorporation  was  complete, 
defendants  orally  informed  the  presi- 
dent that  if  a  certain  change  in  the 
policy  was  made  they  would  no  longer 
be  associates,  and  would  not  pay  their 
subscriptions,  which  change  occurred. 
Held,  that  the  evidence  was  sufficient 
to  show  due  notice  and  an  effectual 
withdrawal  of  the  subscription.     246. 

Preliminary  subscriptions. 

6.  Preliminary  agreements  to  sub- 
scribe for  stock  —  when  enforcible  by 
corporation.     245  note  3. 

7.  A  subscription  for  shares  in  a 
corporation  thereafter  to  be  formed 
under  a  general  law  may  be  accepted 


by  the  board  of  directors  of  the  com- 
pany after  organization.     245  note  8» 

Defends    to    subscriptions  — fraud  — 
estoppel. 

8.  One  who  was  induced  to^  sub- 
scribe for  stock  in  a  corporation 
formed  to  purchase  and  develop  cer- 
tain land,  by  statements  made  by  one 
of  its  promoters,  on  whose  supposed 
disinterested  and  superior  judgment 
he  relied,  in  ignorance  that  such  pro- 
motor  had  an  option  on  the  land,  is 
not  liable  on  his  subscription.    285. 

9.  Laches  does  not  begin  to  run  as 
against  a  subscriber's  right  to  re- 
pudiate a  subscription  obtained  from 
him  by  fraud  till  he  has  knowledge  of 
the  fraud,  or  of  facts  which  would 
reasonably  arouse  inquiry  on  his  part. 
285. 

10.  The  subscriber  is  not  affected 
with  knowledge  of  the  fraud  by  the 
disclosure  of  the  facts  in  regard  thereto 
at  a  stockholders'  meeting  for  which 
the  perpetrator  of  the  fraud  holds 
proxies  from  him,  and  at  which  he  is 
not  present.    285. 

11.  Persons  who  have  been  induced 
by  the  same  fraudulent  representa- 
tions, contained  in  a  prospectus,  to 
subscribe  to  the  stock  oi  a  corporation, 
may  join  in  a  bill,  for  the  benefit  of 
themselves  and  others  similarly  de- 
ceived, to  set  aside  their  subscriptions. 
239  note  1. 

12.  Representations  as  to  future 
acts  and  results  not  fraudulent.  289 
note  2. 

18.  It  is  no  defense  to  an  action  on  a 
subscription  for  stock  that  the  cor- 
poration has  not  delivered  or  tendered 
the  certificate  of  stock.     245  note  2. 

14.  One  who  subscribes  to  corporate 
stock  for  his  wife,  in  the  wife's  name, 
is  not  liable  on  the  subscription,  but  if 
the  subscription  is  for  himself, 
although  in  the  wife's  name,  it  is 
otherwise.     245  note  2. 

15.  What  deviation  in  the  line  of  a 
proposed  railroad  will  discharge  sub- 
scribers to  the  stock  of  the  company. 
245  note  2. 

16.  An  agreement,  made  between 
promoters  of  a  corporation  and  a  sub- 
scriber to  its  stock,  that  such  sub- 
scriber is  to  have  the  stock  for  the 
sake  of  the  infiuence  of  his  name,  is 
void,  and  the  corporation  may  enforce 
payment  of  such   subscription.    240. 

17.  One  to  whom  stock  in  a  corpora- 
tion is  issued,  who  pays  assessments 
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on  such  stock,  acts  as  an  officer  of  the 
corporation,  and  takes  part  in  its 
management,  is  estopped  to  deny  his 
fiubscription.     240. 

18.  Stockholders  who  subscribe  for 
fltock\  or  assist  in  organizing  a  cor- 
poration under  a  charter,  and  thereby 
induce  persons  to  credit  the  corpora- 
tion, and  do  business  with  it  on  the 
faith  of  its  being  legally  organized, 
will  be  estopped  from  alleging  that 
the  law  under  which  the  corporation 
is  organized  is  unconstitutional.     68. 

19.  At  common  law  a  subscriber  to 
the  stock  of  a  corporation  is  not  liable 
on  his  subscription  till  the  full  capital 
stock  is  subscribed.     245  note  1. 

20.  Though  the  stock  is  all  ap- 
parently suDscribed,  yet  if  one  of  the 
subscriptions  is  invalid,  the  other  sub- 
.scribers  are  not  liable.    245  note  1. 

STREETS  AND  HIGHWAYS. 

Vacating  streets  —  damages. 

1.  An  owner  of  property  on  the  cor- 
ner of  two  streets  cannot  recover  for 
depreciation  caused  by  vacating  one 
of  the  streets  for  several  blocks 
directly  beyond  his  property,  though 
a  statute  requires  the  payment  of  any 
and  all  damages  that  may  accrue  in 
consecjuence  of  such  vacation.     178. 

2.  A  distinction  may  well  be  held 
to  exist  between  the'  injurj-  which 
results  to  an  abutting  owner,  so 
situated  that  the  means  of  ingress  and 
egress  to  and  from  his  premises  are 
cut' off  by  a  discontinuance  of  a  street, 
and  one  owning  land  upon  another 
street,  or  on  the  same  street  at  a  dis- 
tance from  the  part  of  the  highway 
discontinued.     173. 

3.  A  city  which  has  discontinued 
part  of  a  street  is  not  liable  in  damage 
therefor  to  an  owner  of  land  which  is 
diminished  in  value  thereby,  where 
the  access  from  the  land  to  the  system 
of  public  streets  remains  substantially 
unimpaired.     184  note. 

4.  Kight  to  recover  damages  caused 
to  property  by  the  vacation  of  a 
street.     183  note. 

STREET  RAILROADS. 

See  Electricity,  4-6;  Railroads  in 

Street. 

1.  A  street  railway  company  cannot 
rt)e  compelled  by  the  city  to  tear  up  its 


track  laid  in  the  center  of  a  street  pur- 
suant to  an  ordinance  duly  accepted, 
to  permit  the  laying  of  a  sewer  under 
it,  where  it  appears  that  the  sewer  can 
just  as  well  be  laid  on  one  side  of  the 
track.     326. 

2.  Injunction  will  lie,  at  the  instance 
of  a  street  railway,  to  prevent  a  city 
and  the  city  offlcers  from  unreasonably 
requiring  it  to  tear  up  its  tracks,  the 
remedy  at  law  not  being  adequate. 
326. 

8.  Rights  as  respects  disturbance  in 
consequence  of  street  improvements. 
330  note. 

4.  A  passenger  riding  on  a  street  car 
on  a  gratuitous  pass  cannot  recover  for 
personal  injuries  occasioned  by  the 
negligence  of  the  company's  servants, 
where  the  pass  contains  a  condition 
exempting  the  company  from  such 
liability.     715. 

5.  Street  cars  propelled  by  electricity 
and  running  along  laud  burdened  only 
with  the  easement  of  a  public  highway, 
cannot  be  run  at  a  rate  of  speed  in- 
compatible with  the  lawful  and  cus- 
tomary use  of  the  highway  by  others 
with  reasonable  safety.     333. 

6.  Relative  rights  and  duties  of  the 
company  and  others  in  the  use  of  the 
street  and  crossings.     341  note. 

7.  A  street  car  has  no  superior  right 
of  way  as  against  a  vehicle  going 
along  a  street  which  crosses  the  street 
car  track.     841  note  1. 

8.  At  a  street  crossing  as  high  a  de- 
gree of  care  is  required  of  those  in 
charge  of  an  electric  street  car  as  those 
driving  other  vehicles.     341  note  1. 

9.  One  about  to  cross  a  street  railway 
track  is  bound,  on  reaching  the  track, 
to  look  in  both  directions  for  an  ap- 
projiching  car,  and  failure  so  to  do  is 
negligence  per  se.     341  note  1. 

io.  Collision  with  vehicles  —  duties 
and  liabilities  of  company.     342  note. 

11.  Duty  of  one  crossing  street  upon 
which  an  electric  railway  is  operated 
—  contributory  negligence.  333,  342 
note  5. 

12.  Where  one,  after  dark,  obstructs 
an  electric  street  car  track  with  his 
team  while  unloading  his  wagon,  he  is 
guilty  of  such  negligence  as  will  bar 
an  action  for  the  in j  dries  to  the  team 
from  a  car.    342  note  4. 

13.  Whereamotorman.  while  sound- 
ing the  gong,  sees  that  the  car  and 
noise  are  frightening  a  horse,  and 
thereby  endangering  the  driver,  it  is  his 
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duty  to  do  what  he  reasonably  can  to 
diminish  the  fright  of  the  horse.     831. 

14.  In  such  case  the  failure  of  the 
motorman  to  see  the  frightened  con- 
dition of  the  horse,  when  he  may  see 
it  by  the  exercise  of  reasonable  care,  is 
negligence.     831. 

15.  Duty  of  motomeer  in  case  of 
frightened  horses  —  liability  of  com- 
pany.    333  note. 

16.  It  is  not  negligence  per  se  for  a 
passenger  to  stand  on  the  front  plat- 
form of  the  trailing  car  of  a  cable 
train,  where  it  is  customary  for  pas- 
sengere  to  do  so,  and  there  is  no  rule  of 
the  company  against  it.    715. 

SUBROGATION. 

See  Insurance,  65. 

SUBSCRIPTIONS. 
See  Stock  and  Stockholdebs. 


TAXATION. 

See  Banes  and  Banking,  49-^51;  For- 
eign Corporations,  11. 

Taxation  of  national  bank  shares. 
282  note  10. 

TELEGRAPH  COMPANIES. 

1.  While  telegraph  companies  are 
instruments  of  commerce  and  exercise 
a  public  employment  and  are  bound  to 
serve  all  customers  alike,  without  dis- 
crimination and  upon  reasonable  terms, 
yet  they  are  not  common  carriers  and 
are  not  subject  to  the  same  liabilities. 
722. 

2.  Where  a  tele«:ram  is  sent  to  plain- 
tiff in  care  of  "Mr.  B.,"  and  there  is 
no  person  by  the  name  of  **  B."  in  the 
place,  and  defendant  makes  no  effort 
to  find  plaintiff,  defendant  is  liable  in 
damages.     515  note  4. 

8.  When  a  company  has  accepted  a 
message  for  transmission  it  is  its  duty 
to  send  by  a  competing  line,  if  its  own 
line  is  disabled.     516  note  4. 

4.  Defendant,  liaving  received  and 
transmitted  a  message,  cannot  excuse 
its  delay  in  delivering  it  by  setting  up 
that  the  message  was  not  in  writing, 
and  that  it  was  not  bound  to  receive  it 
in  the  flrat  instance.     516  note  7. 

5.  Where  a  telegraph  company  ac- 
cepts a  message  for  a  point  on  a  con- 


necting line  and  collects  pay  for  the 
entire  service,  it  will  be  liable  for  neg- 
ligence of  the  connecting  line  in  the 
delivery  of  the  message.     516  note  5. 

6.  Statutes  imposing  penalties  upon 
telegraph  companies  for  neglect  of 
duty  and  defining  their  duties,  con- 
strued and  appliea.     519  note  12. 

7.  A  contract  to  send  a  message  no- 
tifying the  sendee  of  the  death  of  his 
father  is  valid  though  made  on  Sun- 
day.    519  note  10. 

8.  So  of  a  message  to  a  doctor,  re- 
questing his  attendance  upon  a  sick 
person.     579  note  11. 

9.  The  pereon  to  whom  a  telegram 
is  sent  can  maintain  an  action  for 
whatever  legal  damage  results  to  him 
from  the  negligence  of  the  company 
in  its  transmission  or  delivery,  where 
the  message  shows  that  he  is  interested 
in  it,  or  t£at  it  is  for  his  benefit,  or 
that  damage  will  result  to  him  from 
such  negligence.     755;  515  note  2. 

10.  Right  of  peraon  interested  in 
message  to  sue,  though  neither  sender 
nor  sendee.     515  note  8.  • 

Limiting   liability  —  unrepealed   wie»- 
mges. 

11.  Stipulations  on  the  back  of  a 
telegraph  blank  form  part  of  the  con- 
tract when  the  face  of  the  blank  di- 
rects the  sender's  notice  to  such  stipu- 
lations by  words  in  clear  type,  and 
provides  that  the  message  is  sent  sub- 
ject thereto.     722. 

12.  A  regulation  of  a  telegraph  com- 
pany requiring  the  sender  of  a  mes- 
sago  to  have  it  repeated,  at  an  addi- 
tional charge  of  one-half  the  regular 
rate,  in  order  to  hold  the  company 
liable  for  mistakes  or  delays  in  trans- 
mitting or  delivering,  or  for  not  de- 
livering the  message,  whether  happen- 
ing by  negligence  of  its  servants  or 
otherwise,  is  reasonable  and  valid. 
722. 

13.  Right  to  limit  liability  for  negli- 
gence —  unrepeated  messages.     748. 

14.  A  provision  in  a  telegraph  blank 
that  all  claims  for  damages  for  negli- 
gence in  sending  the  dispatch  shall  be 
made  in  writing  within  a  certain  time, 
or  the  company  shall  not  be  liable, 
does  not  apply  to  an  action  for  a  statu 
tory  penalty  for  such  negligence.  519 
note  12. 

Cipher  dispatches — damages. 

15.  Stipulations  that  a  telegraph 
company  will  not  be  liable  in  any  case 
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for  errors  in  cipher  or  obscure  mes- 
sages, and  that  no  employee  of  the 
company  is  authorized  to  vary  this 
restriction,  are  not  unreasonable  or 
against  public  policy.     722. 

16.  A  telegraph  company  is  not 
liable  to  the  sender  of  a  message  for 
losses  on  purchases  of  wool  caused  by 
a  mistake  in  transmitting  it,  where  it 
was  in  cipher  and  unexplained,  al- 
though its  agent  knew  that  the  sender 
was  a  wool  merchant,   and  that  the 

Person  addressed  was  in  his  employ. 
22. 

17.  For  its  breach  of  a  contract  to 
transmit  or  deliver  an  unexplained 
cipher  or  otherwise  unintelligible  mes- 
sage, a  telegraph  company  is  liable 
only  for  nominal  damages,  or  at  most 
for  the  sum  paid  it  for  the  transmission 
and  delivery  thereof.     506. 

Damages — mental  anguish — contribu- 
tory negligence. 

18.  Where  the  failure  of  a  telegragh 
company  to  promptly  send  or  deliver 
a  telegram  accordmg  to  its  contract 
results  in  no  other  damage  than  mental 
pain  and  suffering,  the  only  recovery 
that  can  be  had  is  nominal  damages,  or 
at  most  the  price  paid  for  the  transmis- 
sion of  the  message.     755. 

19.  A  message  instructing  the  levy- 
ing of  an  attadunent  was  delayed,  m 
consequence  of  which  the  sender  lost 


his  debt  which  he  might  have  secured. 
Held,  that  the  company  was  liable  for 
the  amount  of  the  debt.     517  note  10. 

20.  Mental  anguish  as  an  element  of 
damages.     770  note. 

21.  Measure  of  damages  in  particu- 
lar cases.     577  note  10. 

22.  Duty  of  plaintiff  to  exercise 
care  and  diligence  to  avoid  loss.  517 
note  9. 

23.  Effect  of  contributory  negli- 
gence of  plaintiff -^  what  amounts  to 
such  negligence.     516  note  8. 

TELEPHONE  COMPANIEa 
See  Electbicity. 

ULTRA  VIRES. 
See  Corporations,  28,  29. 


USURY. 


See   BuiLDma 
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VACATING  STREETS. 
See  Streets  and  ELiohways. 

WAIVER. 
See  Insttrancb,  66-70. 
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